This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


^1 


/^ 


J.J 


EEPORTS 


OF  XHM  K08T  LBABHXD 


SIR  EDMUND  SAUNDERS,  KNT. 

lATE  LOBD  CHIEF  JUSTICS  OF  THE  KINO'S  BENCH, 

OF  SITZmAL 

PLEADINGS    AND    CASES 

nr  THX 

Court  oC  ^^tai^i^  ISmd^, 

IK  TBS  TIMB  OF  THS   RXIOM   OF 

HIS  MOST  EXCELLEHT  ICAJESTT  KINO  CHABLES  THE  SECOND. 
EDITED, 

WITH  NOTES  AND  REFERENCES   TO  THE  PLEADINGS  AND  CASES, 
BY  JOHN  WILLIAMS, 

ONB  or  HIS  LATB  MAJB8TT*8  SBBAAim  AT  LAW. 
THE  FIFTH  EDITION,  « 

BY  JOHN  PAimSON, 

OF  TBI  MISDLB  ZDCFLS,  B8Q&I.,  MOW  OXX  OF  THX  IVDOKS  OF  TBS  COUmi  OF  QUXSM 's  MITCB  ; 

AND   EDWARD  YAUGHAN  WILLIAMS, 
OF  uBcour'fl  iNir,  uokb.,  bakustsk  at  ulw. 

IN  TWO  TOLITMES. 

VOK  IL  — PAKT  L 


By   EDWARD    VAUGHAN   WILLIAMS,    Esqbb. 


LONDON:    ' 
WILLIAM  BENNING  AND  CO.,  LAW-BOOKSELLERS, 
(iiATB  SAUNDERS  AND  BENNING,) 
43.  FLEET  8TBEET. 

1845. 


LEUMD  STAHFOBD.  JB.,  UHlVERiif' 
UW  DEPARTMENT. 

JUL  15  1901 


LoKBOirt 
Printed  by  A.  SronuwooDi, 
New-Street-Square. 


TABLE 


NAMES   OF   THE   OASES. 


tHE  SECOND  VOLUME. 


Allen  v.  Rivington 
Aiiington  9.  Merricke 

B 

Barber  v.  Fox 
Bennet  v.  Holbech      - 
Benson  v,  Welby 
Blackmore  v.  Mercer  ^  eiL 


Careswell  ^  al.  v.  Vaughan 
Chandler  v.  Vilett 
Chester  v.  Willan 
Cooke  v.  Whorwood  - 
Coppin  V.  Hunmrd     - 
Coryton  Sf  al.  v.  Lithebye 


P.  Ill 
40S.411 


1S4.1S6 

809.  S17 

150.154 

402 


^.38 

117.  120 

96 

887 

127.129 

112. 115 


Dakin's  Case 

Dean    and    Chapter 

Gover 
Dennis  v,  Dennis 
Devereuz  v  Barlow     • 
Draper  v.  Blaney 


FoweU  V.  Forrest 


of 


290 
Windsor  v. 
-  296.802 
828 
181 
198 


47 


Fozwist  Sf  aL  V.  Tremain     P.  207. 

212 
Furlong  «.  Bray  182 

O 


6ay  V,  AdamflT. 
Groram  o.  Sweeting. 


291 
Fowke  and  Bate- 
-  200.205 
Grantham  v.  Copley  Sf  oL  422 
Greene  v.  Ackland"  -  .  48 
r.  Cole            -        -    228. 252 


H 

Hambleton «?.  Veere 
Hesketh  v.  Lee  Sf  oL 
Hodsden  v.  Harridge 
Holdipp    ex.    Dowse  v, 

Hoskins  v.  Robins  ^  a/. 
Hunlock  V.  Blacklowe 


"        o4.  y* 

61.  64 

Otway    102. 

106 

-    820.824 

155 


Jaques ».  Caesar  -        -      97.  100 

JefPreson    exec.    Jeffreson    v.    Morton 

and  Dawson  -        -  6. 28 


The  King  v.  Perin 
The  King  v.  Stoughton 
The  King  v.  Uriyn    - 


-  889.398 

-  157.  160 

308 


A  TABLE  OF  THE  NAMES  OF  THE  CASES. 


Lanyon  v.  Carne  Sf  al.  P.  161. 165 

Leigh  V,  Chapman     -  -  423 

M 

Maulevere  v.  Hawxby  -  74».  78 

Mellor  V.  Walker  -  1. 4 

Mildmay  v.  Smith  Sf  aL  -  338.  343 

Mortlake  o.  Charlton  -  191 

N 

NoeU^  at  O.Nelson  -  2U.226 

O 

Osborne  v.  Wickenden  -  194. 197 


Pearle  «•  Bridges       -        -  401 

Peeters  v.  Opie  -        -     346. 350 

Pinkney  v.  Inhabitants  de  Rotel     374. 

379 
Poole  V.  Longuevill  Sf  al  282.  289 
Pope  V.  Brert  -        -  292 

Posteipe  o.  Hanson  and  Hooker  Sher. 
.  ofMidd.  -  -  -  5L59 
Parefoy  v.  Rogers  Sf  al,      -  380 

R 

Radley  ^aLv.  Egglesfield  ^  oL  259 
Richards  SfaLv.  Hodges  8a  83 


Roberts  v.  Mariett  -         P.  73 
-    183.  188 


Sacheverell  v.  Froggatt  «  361.  367 

Slowe  V.  Wilmott       -  -  402< 

Smith  Sf  al.  v.'  Martin  -  394.  400 

Sully  V.  Charlton        -  -  191 


Tatev.  Lewen           -  -  371.373 

Tayler ».  Wells           -  -  74 

Todd  V.  Hastings       -  -  307 

Trethewy  v.  Ackiand  -  48 

Turner  v.  Dayies       -  -  137.  148 

U 

Underbill  v.  Devereux  -  68^  71 


W 


Waltmi  V.  Waterhoiise 

415.420 

Webber  v.  TiviU 

121. 134 

Wilbraham  v.  Snow   - 

47 

White  V.  Stabbs 

194 

William  le  Heir  de  WiHiam 

».  Gwynn 

42.45 

Woodford  v.  LongueTill 

261.279 

Wotbm  V.  Hele 

175. 277 

Y 

Yard  V.Ford 

172 

DE 


Term.  Sancti  Hil. 


ANNO  REGNI  REGIS  CAR.  IL  21  &  22. 


THE  SECOND  PART. 


to  wit.      J 


Mellor  versus  Walker. 
HiL  21  &  22  Car.  11.  R^s  Rot.  1284. 

BE  it  remembered^  that  heretofore,  to  wit,  in 
Easter  term  last  past,  befote  our  lord  the  king 


Case  1. 

See  1  Saund. 
339. 
Mellor  r. 
Spatsman. 

Mellor  v. 
Walker. 


at  Westminster^  came  Henry  Mellor,  gent,  by  Alured  Motte-^ 
ram,  his  attorney,  and  brought  here  into  the  court  of  our  said  ^  . 
lord  the  king,  then  there,  his  certain  bill  against  Edward  Memorandum. 
WaJher,  of  Derby,  in  the  county  of  Derby,  gent.,  in  the  cus- 
tody of  the  marshal,  &c  of  a  plea  of  trespass,  and  there  are 
pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 
which  said  bill  follows  in  these  words  (1) :  that  is  to  say,  Der- 


(!)  The  original  design  and  establish- 
ment of  the  court  of  K.  B.  was  to  de- 
termine criminal  matters,  frauds,  and 
breaches  of  the  peace.  If,  however, 
any  one  had  a  cause  of  action  against 
an  attorney  or  officer  of  the  court,  or 
against  a  person  in  the  actual  custody  of 
the  marshal,  for  some  matter  within  its 
jurisdiction,  he  could  not  sue  him  else- 
where, but  was  obliged  to  proceed  in 
that  court  by  exhibiting  a  bill  against 
him.  Bro.  Bille,  6.  31.  4  Inst.  71,  72. 
The  bill  was  the  commencement  of  the 
action,  being  considered  as  an  original 
writ ;  Cowp.  455.  Foster  v.  Bonner;  and 
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contained  the  cause  of  complaint  And 
as  such  proceeding  was  only  the  occa- 
sional business  of  the  court,  it  was  pre- 
faced with  a  memorandum,  or  note,  for 
the  purpose  of  reminding  the  court  that 
a  civil  action  was  depending.  But  in 
the  court  of  C.  B.,  which  was  instituted 
for  the  decision  of  civil  suits,  and  whose 
jurisdiction  is  in  ordinary  cases  founded 
upon  an  original  writ  issued  out  of 
Chancery,  the  proceedings  are  not  en- 
tered under  a  memorandum,  but  the 
form  is,  to  begin  with  a  recital  of  the 
writ  on  which  the  action  is  founded, 
and  proceed  with  the  declaration  and 
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Mellor  V, 
Walk  BR. 

^ . -^ 

Declaration  in 
trespass  clau- 
8um  fregit. 


bjfihire  to  wit,  Henry  Mellor ,  gent,  complains  oi  Edward 
Walker y  of  Derby y  in  the  county  of  Derby ^  gent,  being  in  the 
custody  of  the  marshal  of  the  Marshalseek  of  our  lord  the  king, 
before  the  king  himself,  for  that  he,  on  the  Ist  day  of  Aprils 


other  pleadings  to  the  issue,  in  this 
manner :  "  Hilary  Term  in  the  38th 
**  year  of  the  reign,  &c.  Middlesex,  to 
"  wit,  A.  B.  was  attached  to  answer  C 
'<  D,  of  a  plea  of  trespass  upon  the 
'<  case.  And  whereupon,  &c."  and 
the  form  is  the  same  in  thelC.  B.  when 
the  suit  is  by  originaL  See  1  Saund. 
3S9.  However,  the  attornies  and  officers 
of  the  court  of  C.  B.,  or  to  speak  more 
correctly,  the  court  on  their  behalf, 
claimed  a  privilege  that  they  too  should 
be  sued  only  in  their  own  court  by  bill, 
and  not  by  original.  And  this  proceed- 
ing, being  the  occasional,  and  not  the 
ordinary,  business  of  that  court,  was 
also  headed  by  a  memorandum  in  like 
manner,  and  for  the  same  reason,  as  in 
the  proceeding  by  bill  in  the  court  of 
K.B.(a) 

At  first,  it  seems,  a  bill  could  not  be 
filed  except  in  term  time ;  afterwards 
it  was  allowed  to  be  filed  in  vacation, 
entitled  as  of  the  preceding  term,  against 
any  who  was  in  the  supposed  custody  of 
the  marshal,  that  is,  against  all  persons 
but  prisoners  and  attornies ;  for  in, pro- 
cess of  time  the  court  of  K.  B.  acquired 
a  jurisdiction  over  all  civil  actions,  by 
supposing  the  defendant  to  be  in  the 
custody  of  the  marshal,  and  stating  him 
in  the  bill  to  be  so.     With  respect  to 


prisoners  in  the  actual  custody  of  the 
marshal,  it  continued  to  be  a  rule  of  the 
court  of  K.  B.  for  a  long  time,  that  no 
bill  could  be  filed  or  declaration  deli- 
vered against  them  in  vacation  ;  JB,  T, 
17  Geo.  2.  Hollaway  v.Cross,  cited  per 
Denisan  J.  in  2  Burr.  1051,  1052.; 
and  so  it  had  been  held  before  in 
6  Mod.  254-,  255.  Tilsden  v.  Parfriman, 
S.  C.  1  Salk.  213.  345.,  where  it  is  said, 
that  there  was  no  way  to  charge  a  de- 
fendant in  custody  in  vacation,  but  by 
making  an  entry  in  the  marshal's  book 
in  the  king's  bench  office,  that  he  should 
remain  in  custody  at  the  suit  of  the  in- 
tended plaintiff,  which  was  suflHeient 
to  charge  him,  provided  he  were  then 
in  actual  custody;  for  if  he  were  at 
liberty,  he  might  be  arrested.  But  in 
the  case  of  Hutchins  v.  Kenrickj  2  Burr. 
1048. 1052.,  where  this  matter  was  fully 
considered,  the  court  held,  that  the 
right  method  of  charging  a  person  in 
custody  with  a  new  suit  in  vacation,  i& 
to  file  a  bill  as  of  the  preceding  term, 
and  to  deliver  to,  or  leave  for,  the  de- 
fendant, being  in  custody,  a  copy  of  the 
declaration  as  of  the  preceding  term, 
and  to  make  an  affidavit  tkereof.  How- 
ever, it  does  not  seem  necessary,  nor 
is  it  the  present  practice,  to  make  an 
affidavit  of  the  delivery  of  the  decla- 


(a)  [The  entry  of  the  proceedings 
under  a  memorandum  is  now  disused. 
And  the  greater  part  of  the  learning  con- 
tained in  the  rest  of  the  principal  note 
has  become  inapplicable  to  the  present 
state  of  the  law;  for  all  personal  ac- 
tions, in  whatever  court,  must  now  be 
commenced  by  writ  of  summons  (1  &  2 


Vict,  c  110.  s.  2.).  And  the  issue  and 
nisi  prius  record  are  made  up  pursuant, 
to  a  form  prescribed  by  Reg,  Gen.  H  T. 
4  Will.  4.,  in  which  the  date  of  the  writ 
of  summons  must  be  stated  (see  post, 
p.  1  b,  note  (c)),  and  the  dates  when 
the  respective  pleadings  were  delivered.^ 


Hil.  21  &  22  Car  II.  Regis. 

in  tbe  2l8t  year  of  the  reign  of  our  lord  Charles  the  2dj  now 
king  of  England^  &c.  with  force  and  arms,  broke  and  entered 
the  close  of  him  the  said  Henry y  called  Utthfieldj  at  Derby ^  in 


la 

Mellor  V, 
Walker. 


ration  when  the  defendant  is  in  actual 
custody,  (b)  And  a  declaration  may  be 
delivered  against  a  prisoner  in  vacation^ 
by  the  same  plaintiff  who  had  arrested 
the  defendant*  8  T.  R.  643.  Heron  v. 
Edwards.  So  with  respect  to  attornies, 
it  was  a  rule  of  the  court  of  K.  B.  that 
a  bill  could  not  be  filed  against  an  at- 
torney or  officer  of  the  court  in  vacation. 
The  reason  assigned  was,  because  a  bill 
could  only  be  filed  against  a  privileged 
person  when  present  in  courts  which 
is  in  term  time,  and  not  in  vacation ; 
12  Mod.  I6S.  Broadwake  v.  Blackerby. 
S.  C.  2  Salk.  544.  Comb.  465.  and 
HoUoway  v«  Crass  above  cited;  and 
certainly  the  form  of  the  bill  is  so. 
1  Saund.  28.  202.  post,  415.  This  rule 
continued  to  exist  much  longer  than  the 
other  respecting  prisoners:  at  length 
the  inconveniences  and  mischiefs  which 
attended  it  induced  the  court  to  put  an 
end  to  it.  For  in  many  cases  an  attor- 
ney coald  not  be  sued  at  all,  and  the 
debt  would  be  unpaid^  unless  a  bill  could 
be  filed  against  him  in  vacation;  as 
where  the  Statute  of  Limitations  would 
attach  before  the  commencement  of  the 
term.'  So  where  in  penal  statutes  the 
action   must  be  brought  within  three 


months,  it  might  happen  that  the  time 
would  begin  and  expire  before  the  term. 
So  if  an  attorney  were  an  acceptor  of  a 
bill  of  exchange  payable  the  day  after 
the  end  of  Trini^  Term,  the  holder  of 
the  bill  had  no  remedy,  but  was 
obliged  to  wait  four  months  before  he 
could  compel  payment  of  the  money. 
The  rule  seems  first  to  have  been  re- 
laxed to  prevent  an  attorney  from 
taking  advantage  of  the  Statute  of  Limi- 
tations ;  and  at  last  it  was  fully  settled, 
that  a  bill  may  in  cdl  cases  be  filed  in 
vacation  against  an  attorney,  as  well 
as  any  other  person.  Doug.  312.  3d 
edit.  Comerford  v.  Price.  Ibid.  313. 
note  84.  Lane  v.  Wheat.  5  T.  R. 
173.  Waghome  y.  Fields.  And  with- 
out doubt  the  same  rule  holds  in  the 
court  of  C.  B.  But  still  the  bill  must 
be  entitled  as  of  the  preceding  term,  and 
of  course  appears  to  be  filed  of  the  pre- 
ceding term.  Therefore,  if  the  cause 
of  action  arose  in  the  vacation,  and 
appears  upon  the  record  to  have 
accrued  subsequent  to  the  filing  of  the 
bill,  it  would  be  bad.  As  where  a  bill 
was  filed  in  the  vacation  after  Michael- 
mas TermtLgaAust  an  attorney,  as  accep- 
tor of  a  bill  of  exchange  payable  on 


(b)  Ace.  1  Chitt.Rep.386.  WiUiams 
V.  Scudamare.  [By  Reg.  Gen.  H.  T. 
2  Will  4.  r.  1.  n.  36.,  ''  when  the  plain* 
*<  tiff  declares  against  a  prisoner,  it  shall 
**  not  be  necessary  to  make  more  than 
**  two  copies  of  the  declaration,  of  which 
«  one  shall  be  served  and  another  filed 
*^  with  an  affidavit  of  service ;  upon  the 
<'  office  copy  of  which  affidavit  a  rule 
'<  to  plead  may  be  given."  —  Where  a 
defendant  was  in  custody  of  the  warden 


of  the  Fleet  at  the  suit  of  one  plaintifi*, 
and  a  judge's  order  had  been  obtained 
at  the  instance  of  another  plaintiff,  for 
his  arrest  pursuant  to  stat.  1  &  2  Vict. 
c.  110.  8. 3.  (see  ante.  Vol.  L  p.  296  a. 
note  (b))y  it  was  held  that  the  court  had 
no  power  to  compel  the  warden  to  accept 
a  capias  in  order  that  it  might  operate  as 
a  detainer  agsunst  the  defendant  5  M. 
&  W.  520.  Edwards  v.  Robertson.'] 
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the  county  of  Derby ^  and  with  his  feet  in  walking,  and  with 
his  certain  cattle,  to  wit,  horses,  bulls,  oxen,  cows,  swine  and 
sheep,  eat  up,  trod  down,  and  consumed  his  grass  to  the  value 


the  ISth  of  December^  entitled  of 
Michaelmas  Term  preceding ;  the  defen- 
dant demurred,  shewing  for  cause  that 
the  bill  was  filed  before  the  action  ac- 
crued ;  and  the  court  held  the  demurrer 
good,  but  gave  the  plaintiff  leave  to 
amend  his  bilL  The  amendment  was 
dictated  by  the  court,  and  was  as  fol- 
lows :  **  Michaelmas  Term,  in  the  33d 
"  year  of  the  reign  of  King  George  the 
<<  Third,  (Middlesex,  to  wit,)  Be  it  re- 
**  membered,  that  on  the  14>th  day  of 
"  December,  (a  day  after  the  cause  of 
"  action  accrued,)  A,  D.  brought  into 
^<  the  office  of  the  clerk  of  the  declara- 
<<  tions  of  the  court  according  to  the 


^*  course  and  practice  of  the  court,  his 
^  certain  bill  against  W.  B.  gent,  one, 
*<  &c.  and  filed  the  same  bill  as  of 
*^  Michaelmas  term  in  the  33d  year  of 
''  the  reign  &c.,  which  said  bill  follows 
^<  in  these  words."  (c)  This  form  will  be 
found  adapted  to  other  cases ;  as  where 
a  prisoner  is  charged  in  vacation  upon 
a  cause  of  action  which  arose  after  the 
last  term ;  the  bill,  we  have  above  seen, 
roust  be  filed  of  the  preceding  term,  and 
therefore  there  must  be  a  special  memo- 
randum similar  to  this. 

The  memorandum  alleges  the  bill  to 
be  exhibited  of  the  term  in  which  the 
declaration  is  entiUed,  and  the  form 


(c)  Where  the  bill  was  entitled  as  of 
Michaelmas  Term  generally,  but  the  me- 
morandum shewed  that  it  was  filed  on 
the  28th  of  November,  it  was  held,  that 
evidence  was  admissible  to  prove  that 
the  bill  was  actually  filed  on  the  24th  of 
December.  5  B.  &  A.  847.  Wilion  v. 
Girdkstone.  [See  also  5  B  &  C.  149. 
Granger  v.  George,  7  D.  &  R.  729. 
S.  C.  8  B.  &  C.  339.  Lester  v.  Jenkins. 
2  M.  &  R.  429.  S.  C.  But  since  the 
New  Rules,  the  nisi  prius  record  is 
conclusive  as  to  the  date  of  the  writ  of 
summons  stated  in  it,  in  pursuance  of 
Reg.  Gen.  H.  T  4  W.  4.,  and  evidence 
is  not  admissible  to  contradict  it  1  M. 
&W.432.  Whipple  y.  Manley.  Where 
the  date  is  untruly  stated  in  it^  the  court 
will  set  aside  the  verdict,  and  order  the 
record  to  be  amended.  Ibid.  2  M.  & 
W.  288.  White  v.  Farrer,  Where,  how- 
ever, the  defendant  appears  at  the  trial, 
and  the  error  is  not  material  to  the 
merits,  the  amendment  may  be  made 
after  the  trial,  it  seems,  without  setting 


aside  the  verdict  3  Bing.  N.  C.  877. 
Percival  v.  ConnelL  5  Scott,  91.  S.  C. 
3  M.  &  W.  169.  Farwig  v.  Cockerton. 
Where  the  record  omits  to  state  the  date 
of  the  writ,  the  plaintiff  may  prove  the 
commencement  of  the  action,  if  it  should 
be  necessary  for  his  case,  by  the  pro- 
duction of  the  original  writ  of  summons. 
6  A.  &  E.  491.  Cox  v.  Painter.  1  Nev. 
&  P.  581 .  S.  C.  And  the  judge  at  Nisi 
Prius  may  amend  the  record  by  insert- 
ing the  date  from  the  writ.  Ibid.  Where 
the  date  of  the  writ  is  omitted,  or  un- 
truly stated,  in  the  issue,  but  correctly 
stated  in  the  record,  this  is  a  mere  ir- 
regularity, of  which  no  advantage  can 
be  taken,  unless  by  applying  promptly 
to  set  aside  the  issue;  and  therefore, 
it  should  seem,  it  is  no  ground  of 
objection  after  trial.  9  Dowl.  523. 
Curreg  v.  Bowker.  9  M.  &  W.  290. 
Cooze  v.  Neumegen.  But  see  3  Scott, 
5S5.  Worthington  v.  Wigleg.  5  Dowl. 
209.  S.C.  4  Bing.  N.C.  168.  Lgcett 
V.  Tenant.    5  Scott,  479,  S.C] 
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of  40«.,  then  and  there  lately  growing,  and  other  wrongs  to 
him  did  against  the  peace  of  our  said  lord  the  now  king,  and 
to  the  damage  of  him  the  said  Henry  of  20^^  and  therefore  he 
brings  suit,  &c. 
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of  it  varies  according  to  the  fact  of  the 
case.  It  19  necessary  to  obsenre^  that 
in  both  courts  the  record  is  entitled  of  the 
term  in  which  the  issue,  whether  of  law 
or  fact,  is  joined,  without  regarding  the 
term  which  the  declaration  and  plea, 
&c  may  be  of.  If  the  cause  of  action 
has  arisen  within  the  term,  the  memo- 
randum, which  when  general  relates  to 
the  first  day  of  the  term,  and  would  in 
this  instance  shew  the  bill  to  be  exhibited 
before  the  cause  of  action,  must  be 
special,  stating  it  to  have  been  filed  on 
some  particular  day  in  term  after  the 
cause  of  action ;  1  Saund.  40. ;  and  the 
declaration  must  also  be  entitled  of  the 
same  day.  And  if  the  issue  be  of  the 
same  term,  instead  of  a  particular  day 
in  some  preceding  term  last  pasty  the  me- 
morandum must  describe  it  to  be  in  this 
same  term.  If  the  issue  be  of  a  term  sub- 
sequent to  the  cause  of  action,  but  of  the 
same  term  with  the  declaration,  the 
memorandum  must  shew  the  bill  to  have 
been  exhibited  on  the  first  particular 
return  day  of  the  term,  in  which  the 
declaration  was  delivered,  and  describe 
it  to  be  in  this  same  term;  as  on  Saturday 
next,  after  the  morrow  of  All  Soulsy  in 
this  same  term-  Post,  108.  Where  the 
issue  is  of  a  term  subsequent  to  the  de- 


claration, and  within  four  terms  after, 
the  memorandum  is  in  the  form  of  this 
entry.  And  where  the  issue  is  of  a  term 
which  is  more  than  four  terms  after  the 
declaration,  the  memorandum  differs 
from  the  present  in  substituting  the  year 
of  the  kiny^s  reignj  instead  of  the  words 
last  past.    Post,  51. 

When  it  is  material  to  shew  the  true 
time  of  the  commencement  of  the  suit, 
the  evidence  of  it  will  in  some  measure 
depend  upon  the  form  of  the  record. 
As  where  a  penal  action  must  be  brought 
within  a  limited  time,  the  memorandum 
itself  without  more  will  often  prove  the 
action  to  have  been  conmienced  within 
the  allowed  period,  though  the  record  be 
entitled  of  a  term  long  subsequent  to  the 
delivery  of  the  declaration.  But  a  re- 
cord of  the  C.  B.  does  under  similar 
circumstances  shew  the  contrary;  and 
therefore  the  plaintiff  must  be  prepared 
with  the  writ  to  prove  the  time  of  the 
commencement  of  the  action.  So  it 
sometimes  happens  that  a  record  of  the 
C.  B.  will  be  primd  facie  evidence  of 
an  action  having  been  brought  in  due 
time,  when  the  term  in  the  memoran- 
dum in  the  K.  B.  record  would  perhaps 
be  fatal,  {d)  As  where  in  an  action  by  an 
attorney  for  his  fees,  which  by  statute 


(d)  This  might  frequently  be  the  case 
where  the  action  was  really  commenced 
too  soon ;  but  it  could  never  be  the  case 
were  the  action  was  really  brought  in 
due  time,  and  care  was  taken  to  draw  up 
the  memorandum  properly.  Thus,  if  the 
time  before  which  the  action  was  pro* 


hibited  expired  in  term,  the  memoran- 
dum must  have  been  special;  and  if 
it  were  not,  the  record  in  K.  B.  would 
certainly  have  shewn,  contrary  to  the 
truth  of  the  case,  that  the  action  was 
commenced  too  soon.  In  the  instance 
inunediately  subjoined,  a  record  of  K.  B. 
B  3 
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And  now  at  this  day^  that  is  to  b&j,  on  Monday  next  after 
the  octave  of  St.  Hilary  in  this  same  term,  until  which  day  the 
said  Edward  Walker  had  leave  to  imparl  (2)  to  the  said  bill 
and  then  to  answer,  &c  before  our  lord  the  king  at  Westmin^ 


2  Geo.  2.  c.  2S.  &  2S.  cannot  ^be  com. 
menced  until  the  expiration  of  one 
month  after  he  ha^  delivered  his  bill, 
it  appeared  in  evidence  on  the  trial 
that  the  bill  was  delivered  on  the  30th  of 
SeptembeTy  1797,  and  the  record,  which 
was  by  attachment  of  privilege  in  the 
C.  B.,  was  entitled  of  H.  T.  1798.  The 
learned  judge  who  tried  the  cause  was 
of  opinion,  that  the  plaintiff  ought  to 
produce  the  writ  to  shew  that  a  month 
nad  expired  before  the  commencement 
of  the  action ;  and  the  writ  not  being 
produced,  the  plaintiff  was  therefore 
nonsuited.  But  the  court  of  C.  B.  set 
aside  the  nonsuit,  holding  that  the  record 
was  such  primd facie  evidence  as  would, 
if  uncontradicted,  satisfy  the  2  Geo.  2.; 
that  such  evidence  might  have  been 
contradicted  by  the  defendant,  whose 
business  it  was  to  shew  by  the  writ  that 
it  was  really  commenced  before  the  time. 
And  on  the  other  hand  in  penal  actions, 
which  are  to  be  brought  within  a  limited 
time,  the  plaintiff  is  bound  to  produce 
the  writ  to  shew  the  commencement  of 
the  action  within  the  time;  for  without 
it  the  record,  in  C.  B.,  is  primd  facie 
evidence  of  its  having  been  brought 
after ;  and  if  the  record  in  some  instances 
operated  against  the  plaintiff,  it  was  rea- 
sonable it  should  in  others  operate  in  his 
favour.  1  Bos.  &  Pull.  263.  Webb  one, 
&c.  V.  PritcheU,(e)  It  is  often  necessary 
to  prove  the  time  of  the  commencement 
of  the  action  by  the  production  of  the 


writ  itself,  and  in  some  actions  to  plead 
the  time  of  its  commencement  A  bill  of 
Middlesex^  or  latitaij  may  be  considered 
by  the  plaintiff  either  as  the  commence- 
ment of  the  action,  or  as  process  to 
bring  the  defendant  into  coutt,  as  it  best 
serves  his  interest  1  Wils.  HI.  Wood 
V.  NeujUm,  It  is  settled  that  a  bill  of 
Middlesex,  or  a  latitat  without  a  bill  of 
Middlesex  previously  sued  out,  1  Sid. 
53.  Dacyv.  Clinch.  Ibid.  60.  Weldon  v. 
Greff.  1  Str.  550.  HolUster  v.  Coulson. 
2  Str.  736.  Crokatt  v.  Jones^  is  a  good 
commencement  of  the  suit  in  a  penal 
action,  or  to  avoid  a  tender,  or  save 
the  Statute  of  Limitations.  2  Burr.  961. 
Johnson  V.  Smith.  3  Burr.  1243.  ilfor- 
ris  y.  Pugh,  Cowp.  4'54'.  Foster  v.  Bon- 
ner, (f)  Therefore,  if  the  defendant 
plead  the  Statute  of  Limitations  before 
the  exhibition  of  the  bill^  the  plaintiff  may 
reply  a  latitat  sued  out  of  such  a  term, 
and  the  defendant  may  rejoin  that  the 
kaitat  was  not  in  fact  sued  out  till  the 
vacation  after  such  preceding  term,  and 
after  the  expiration  of  the  time  limited 
for  bringing  the  action.  2  Burr.  950. 
Johnson  V.  Smith.  Sty.  156.  Coles  v. 
Sibsye.  So  if  the  defendant  plead  a 
tender  before  the  exhibiting  of  the  bill, 
the  plaintiff  may  reply  a  latitat  previous 
to  the  tender,  and  the  defendant  may 
rejoin,  that  there  was  no  cause  of  action 
at  the  time  when  the  latitat  issued. 
1  Wils.  141.  Wood  V.  Newton.  So  where 
the  cause  of  action  appears  in  evidence  to 


would  have  been  equally  good  evidence 
as  a  record  of  C.  B. ;  for  it  could  not 
have  carried  the  evidence  of  the  com- 
mencement of  the  action  further  back 


than  the  6th  November^  which  is  more 
than  a  month  from  the  30th  September. 
(e)  [See  ante,  p.  1  A,  note  (<?).] 
(/)  See  post,  63  c,  ei  seg.  note. 
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tery  comes  as  well  as  the  said  Henry  by  his  attorney  aforesaid, 
as  the  said  Edward  Wcdher  by  John  ChamberSy  his  attorney  ;* 
and  the  said  Edward  defends  the  force  and  injury  when,  &c.    '         ^^"^ 
and  as  to  the  coming  with  force  and  arms,  or  whatever  else  is     «  [  2  1 


have  arisen  after  the  first  day  of  term, 
and  there  is  no  special  memorandum, 
in  which  ease,  we  have  above  seen,  the 
bill  by  fiction  relates  to  the  first  day 
of  the  term,  it  will  be  sufficient  for  the 
plaintiff  to  give  evidence  of  a  latitat 
sued  out  after  the  cause  of  action. 
3  Burr.  1241.  Morris  v.  Pugh.  S.  C. 
1  Black.  Rep.  312.  Indeed,  if  it  ap- 
pears so  upon  the  record^  it  is  a  fatal 
objection.  But  if  the  cause  of  action 
be  laid  on  the  first  day  of  the  term,  it 
is  good,  although  there  is  a  general 
memorandum;  as  where  in  an  action 
on  promises,  the  declaration,  which 
was  entitled  generally  of  M.  71,  stated 
the  promises  and  the  breach  there- 
of to  have  been  made  on  the  7th  day 
of  November  J  1785,  which  was  the  first 
day  of  the  term,  on  demurrer  to  the 
declaration  for  this  cause  it  was  held 
well  enough,  because  the  term  for  the 
purpose  of  delivering  the  declaration 
does  not  begin  till  the  sitting  of  the 
eourty  and  the  promise  and  the  breach 
might  have  well  taken  place  before  the 
delivery  of  the  declaration.  1  T.  R. 
116.  Pugh  Y.  Robinson.  It  i^  neces- 
sary, however,  that  the  bill  of  Middle- 
seXy  or  latitat^  should  Be  returned  nan 
est  inventus  by  the  sheriff,  and  entered 


upon  the  roll,  and  continued  from 
term  to  term  down  to  the  time  of  suing 
out  the  process  upon  which  the  de- 
fendant is  actually  served.  7  Mod.  5. 
Atwood  V.  Burry  per  ffolt  C.  J.  2  Ld. 
Raym.  883.  Brown  v.  Babbingtonj  per 
Bolt.  6  T.  R.  617.  Barris  v.  Wool'^ 
ford,  and  Bates  v.  Jenhinson  there 
cited.  3  Bos.  &  Pull.  330.  Post,  63  <?, 
note.  See  the  form  of  entering  a  bill 
of  Middlesex  on  the  roll,  1  Inst  rue.  Cler. 
49.  7th  ed.,  and  of  entering  a  latitat^ 
ibid.  52.,  and  the  form  of  the  replica- 
tion, Lib.  Plac.  334.  The  continuances 
are  mere  matter  of  form,  and  may  be 
entered  at  any  time ;  it  has  even  been 
holden  that  they  may  be  made  by 
the  attornies  in  their  chambers.  1  Sid. 
52.  Dacy  v.  Clinch.  6  T.  R.  618.  If 
indeed  a  writ  be  sued  out  within  the 
time  limited  by  a  penal  statute,  and  the 
plaintiff  declare  within  a  year  after  the 
return  of  the  writ,  which  by  the  general 
rules  of  law  he  may  do^  provided  he 
is  not  non-prossed  before  for  want  of 
declaring  within  two  terms,  2  T.  R. 
112.  Worley  v.  Lee.  3  T.  R.  123- 
Penn  yv.  Harvey^  it  is  not  necessary  to 
shew  the  writ  returned  and  continued. 
7  T.  R.  6.  Parsons  v.  King,  (g)  But 
in  general  cases  the  bill  is  the  com- 


(g)  [2  B.  &  Ad.  257.  Taylor  v. 
Gregory.  But  now  by  stat  2  W.  4. 
c.  39.  (Uniformity  of  Process  Act) 
s.  10.  it  is  enacted,  '<  That  no  writ, 
**  issued  by  authority  of  this  Act,  shall 
^  be  in  force  for  more  than  four  car 
**  lendar  months  from  the  day  of  the 
'*  date  thereof,  including  the  day  of  such 


*^  date,  but  every  writ  of  summons  and 
*<  capias  may  be  continued  by  alias  and 
"  pluriesy  as  the  case  may  require,  if 
**  any  defendant  therein  named  may  not 
"  have  been  arrested  thereon  or  served 
« therewith :  provided  always,  that  no 
*'  first  writ  shall  be  available  to  prevent 
"  the  operation  of  any  statute  whereby 
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against  the  peace  of  our  said  lord  the  now  king,  and  also  as  to 
the  whole  trespass  aforesaid  with  the  said  cattle,  except  with 
one  gelding  and  one  mare  of  the  said  cattle,  above  supposed  to 


mencement  of  the  action,  and  the  la- 
Htat  only  process  to  bring  the  party 
into  court ;  and  in  that  view  it  is  held 
that  a  latitat  may  be  sued  out  before 
there  is  any  cause  of  action.  Cro.  Eliz. 
271.  Richbell  y.  Goddard.  Cro.  Jac. 
561.  Pigot  V.  Rogers.  1  Vent  28. 
Hanway  v.  Merrey.  8  Mod..  343. 
Perry  v.  Kirk.  1  Wils.  142.  Wood  v. 
Newton.  2  Burr.  967.  Johnson  v.  Smith. 
Cowp.  454.  Poster  v.  Bonner.  Doug. 
62.  Ward  v.  Honeyxoood.  And  the 
plaintiff  may  prove  a  cause  of  .'action 
arising  after  the  suing  out  of  the  UOitat^ 
and  before  the  filing  of  the  bill,  as  well 
in  bailable  as  common  writs.  7  T.  R.  4. 
Best  V.  Wilding.  (A)      So  where  it  is 


a  record  of  the  C.  B.,  the  production 
of  the  writ  of  capias  ad  respondendum 
is  sufficient  proof  of  the  time  of  the 
commencement  of  a  penal  or  other  ac- 
tion. And  it  seems  settled,  that  the 
plaintiff  may  reply  a  capias^  without  an 
original  writ  first  sued  out,  to  a  plea  of 
tender,  or  of  the  Statute  of  Limitations, 
if  it  be  duly  returned,  entered,  and  con- 
tinued, as  well  as  a  latitat;  for  a  capias 
is  now  considered  to  be  the  actual  com- 
mencement of  the  suit  in  the  Common 
Pleas ;  2  Black.  Rep.  924,  925.  Leader 
V.  Moxon.  S.  C.  S  Wils.  461.  1  Ld. 
Raym.  434.  Kinsey  v.  Heyvoard.  Wil- 
les's  Rep.  255.  Karver  v.  James;  though 
the  contrary  was  holden  in  I  Ld.  Raym. 


the  time  for  the  commencement  of 
the  action  may  be  limited,  unless  the 
defendant  shall  be  arrested  thereon  or 
served  therewith,  or  proceedings  to 
or  toward  outlawry  shall  be  had  there- 
upon, or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation 
of  a  preceding  writ,  shall  be  returned 
non  est  inventus  and  entered  of  record 
within  one  calendar  month  next  after 
the  expiration  thereof,  including  the 
day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a 
preceding  writ  shall  be  issued  within 
one  such  calendar  month  after  the  ex- 
piration of  the  preceding  writ,  and 
shall  contain  a  memorandum  indorsed 
thereon  or  subscribed  thereto,  speci- 
fying the  day  of  the  date  of  the  first 
writ;  and  return  to  be  made  in  bailable 
process  by  the  sheriff  or  other  officer 
to  whom  the  writ  shall  be  directed, 
or  his  successor  in  office,  and  in  pro- 
cess not  bailable,  by  the  plaintiff  or 


'<  his  attorney  suing  out  the  same,  as 
"  the  case  may  be."  —  As  to  whe- 
ther it  is  requisite  that  the  first  writ 
should  be  returned,  in  order  that  it 
should  be  continued  by  an  alias^  in 
other  cases  than  when  it  is  sued  out  to 
prevent  the  operation  of  the  Statutes  of 
Limitations,  see  3  Bing.  N.  C.  85.  GV«- 
gory  v.  Des  Anges.     3  Scott,  534.  S.  C. 

5  Bing.  N.  C.  286.  Norman  v.  Winter. 

6  Scott,  378.  S.  C] 

(h)  4  East,  74.  Swancott  v.  West- 
garths  Accord.,  in  which  Lord  EUen- 
borough  C.  J.  intimated,  that  if  the  de- 
fendant were  actually  arrested  before 
the  debt  was  due,  he  might  have  a 
remedy  in  an  action  for  damages.  [But 
since  the  Uniformity  of  Process  Act, 
the  writ  of  summons  is  to  be  considered 
the  commencement  of  the  action  for  all 
purposes.  1  Cr.  &  M.  492.  Alston  v. 
Underhia.  I  Cr.  &  M.  768.  Thompson 
V.  Dicas.  2  Bing.  N.  C.  167.  Pehrce 
Y.  PoihergiU.    2  Scott,  334.  S.  C] 
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be  done,  he  the  said  Edward  ^%  that  he  is  not  guilty  thereof, 
and  of  this  he  puts  himself  upon  the  country,  and  the  said 
Henry  thereof  likewise,  &c.  And  as  to  the  residue  of  the 
said  trespass  with  the  said  one  gelding  and  one  mare  above 
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553.  Mois  V.  Bruerion.  2  Ld.  Raym. 
880.  Brown  v.  BabbingUm.  (i)  See  the 
form  of  entering  the  capias  on  the  roll, 
Imp.  Pr.  C.  B.  631.  4th  ed.  And  if  to 
a  plea  of  tender,  or  the  Statute  of  Limit- 
ations, the  plaintiff  reply  an  original 
sued  out  within  time,  the  production  of 
a  capias  ad  respondendum  sued  out 
within  six  years  is  evidence  of  an  ori- 
ginal  having  been  sued  out;  for  the 
court  will  presume  it.  Gosling  v.  Wi- 
Aerspoon,  per  Lord  Kenyan,  Middlesex 
Sittings  after  MicJutelmas,  1788. 
(2)  The  plea  appearing  on  the  record 


to  be  of  a  term  subsequent  to  the  bill, 
it  is  necessary  to  continue  the  bill  to 
the  plea ;  for  without  a  continuance  the 
proceeding  will  be  en-oneous;  unless 
indeed  after  a  verdict,  in  which  ease 
a  discontinuance  is  cured  by  statute 
32  H.  8.  c.  30.,  or  after  a  judgment  by 
default,  where  it  is  remedied  by  stat 
4"  Ann.  c.  16.  (k)  But  there  is  no  need 
of  continuing  the  bill  down  from  term 
to  term  to  the  plea ;  2  Ld.  Raym.  872. 
Curlewis  v.  Dudley.  S.  C.  1  Salk. 
179.  Cas.  Temp.  Hard.  322.  Fletcher 
v.  Richardson  ;   for  the  course  of  the 


(t)  So  in  action  in  K.  B.  by  original, 
the  suing  out  even  a  testatum  capias 
was  a  good  commencement  of  the  action, 
although  it  was  irregular;  for  the  plaintiff 
might  cure  the  irregularity  either  by 
applying  to  the  Master  of  the  Rolls 
for  a  capias,  or  to  the  court  of  K.  B.  to 
strike  out  the  testatum  part  of  the  writ : 
and  the  continuances  might  be  entered 
at  any  ^time.  5  B.  &  A.  452.  Beard- 
mare  V.  Rattenbury.  [2  B.  &  Ad.  257. 
Taylor  v.  Gregory.']  In  the  same  case 
it  was  held,  that  the  plaintiff  need  not 
reply  specially,  where  the  plea  stated 
the  action  not  to  have  accrued,  or  the 
promises  not  to  have  been  made,  within 
six  years  next  before  the  commencement 
of  the  suit :  But  if  the  plea  referred  to 
the  exhibiting  of  the  bill,  and  the  decla- 
ration were  entitled  more  than  six  years 
after  the  cause  of  action,  the  plaintiff 
must  reply  specially  ;  for  the  production 
of  a  Uuitat  within  six  years,  although 
such  latitat  were  a  good  commence- 
ment of  the  action  to  save  the  statute, 
would  not  prove  the  bill  to  have  ^been 


exhibited  within  six  years.  [See  also 
7  B.  &  C.  406.  Wooldridge  v.  Bishop. 
But  see  5  B.  &  Ad.  1040,  1041. 
Since  the  Unifornuty  of  Process  Act 
the  plea  ought,  in  all  cases,  to  state 
the  action  not  to  have  accrued,  or 
the  promise  not  to  have  been  made 
within  six  years  next  before  the  cam- 
mencement  of  the  suit.  —  If  the  plea 
should  by  mistake  employ  the  words 
*<  exhibiting  of  the  bill,"  and  the  plaintiff 
should  take  issue  on  the  plea,  the  words, 
it  seems,  must  be  taken  to  mean  **  the 
"  commencement  of  the  suit."  5  B.  h 
Ad.  1035.  Rees  v.  Morgan.  3  Nev.  & 
M.  205.  S.  C] 

(k)  [But  now  by  the  New  Rules, 
H.  T.  4  W.  4.  r.  2.  no  entry  of  con- 
tinuances by  way  of  imparlances  shall 
be  made  upon  any  record  or  roll  what- 
ever, or  in  the  pleadings.  —  However, 
in  actions  of  ejectment  by  bill  it  may, 
it  seems,  still  be  necessary  to  continue 
the  plea  to  the  bill  by  an  imparlance. 
2  Chit  Archb.  757.  7th  ed.] 
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^ * ' 

I4OCUS  in  quo, 
part  of  LittU' 
JUld, 


supposed  to  be  done^  he  the  said  Edward  says  that  the  afore- 
said Henry  ought  not  to  have  or  maintain  his  siud  action 
thereof  against  him,  because  he  says  that  the  said  close,  and 
also  the  place  in  which  the  said  trespass  is  above  supposed  to 
be  done,  are,  and  at  the  said  time  when,  &c.  were,  40  acres  of 


K.  B.  is  to  enter  an  imparlance  to  the 
first  day  of  the  term  that  the  plea  is 
of»  .which  we  have  seen,  is  the  term  in 
which  issue  is  joined,  and  the  record 
entitled.  As  where  in  the  memoran- 
dum the  bill  is  alleged  to  be  exhibited 
in  Michaelmas  Term^  and  issue  is  joined 
in  Trinity  or  some  other  term  follow- 
ing, the  imparlance  is  from  Michaelmas 
Term  to  the  first  day  of  Trinity ^  or  other 
subsequent  term.  If  the  plea  be  of  the 
same  term  with  the  bill,  there  is  not 
any  necessity  of  an  imparlance,  or  con- 
tinuance. In  like  manner  it  is  held  not 
to  be  necessary  to  make  an  entry  of  an 
imparlance  on  the  replication,  rejoinder, 
surrejoinder,  and  the  like,  though  in 
fact  delivered  of  a  subsequent  term; 
for  they  are  presumed  to  be  of  the 
same  term  with  the  preceding  pleading.. 
5  Rep.  75.  a.  Wymark'%  case.  Nor  is 
there  any  continuance  entered  on  the 
plea  in  a  record  of  the  C.  B.  or  of  the 
K.  B.,  when  the  proceeding  is  by  ori- 
ginal writ ;  for  the  declaration  and  all 


the  other  pleadings  are  supposed  to  be 
of  the  same  term. 

There  is  another  kind  of  imparlance, 
whose  general  signification  means  time 
given  to  the  defendant  to  plead,  and  is 
either  of  course,  or  in  the  discretion  of 
the  court  (/)  Where  the  process  is  re- 
turnable on  the  last  return  of  the  term, 
or  even  before  that  period,  but  the  plain- 
tiff has  neglected  to  deliver,  or  file  his 
declaration  and  give  notice  of  his  having 
done  so,  four  days  exclusive  before  the 
end  of  the  term,  and  the  defendant  is 
completely  in  court,  he  is  entitled  by  the 
practice  of  both  courts  to  an  imparlance, 
and  must  plead  within  the  first  four  days 
of  the  following  term;  and  if  the  plain- 
tiff omit  delivering  or  filing  hb  declara- 
tion before  the  essoign  day  of  that  term, 
and  giving  notice  thereof,  the  defendant 
will  also  be  allowed  to  imparl  to  the  sub- 
sequent term,  (m)  This  is  called  a  gene- 
ral imparlance,  and  is  always  to  another 
term  ;  6  Mod.  28.  Longvill  v.  Hundred  of 
nistleworth;  after  which  the  defendant 


(/)  [Since  the  Uniformity  of  Process 
Act,  imparlances  are  done  away  with, 
and  proceedings,  both  in  term  and  va- 
cation, take  their  course  without  any 
imparlance.  1  Cr.  M.  Se  R.  567-  Nurse 
V.  Geeting.  3  Dowl.  7.  Wigley  v.  Tom^ 
lins.  But,  perhaps,  imparlances  may 
still  exist  in  actions  not  commenced  by 
the  process  prescribed  by  that  Act ;  as 
in  proceedings  in  scire  facias  on  a  judg- 
ment in  ejectment  See  5  Dowl.  700. 
Collins  y. Beaumont,  And  notwithstand- 
ing the  abolition  of  imparlances,  the  de- 


fendant is  still  entitled  to  notice  to  plead, 
before  judgment  can  be  signed  for  want 
of  a  plea.  5  Dowl.  113.  Fenton  y.  An- 
stice.2 

(tn)  The  defendant  was  never  entitled 
to  an  imparlance  where  he  had  by  his 
own  act  prevented  the  plaintiff  from  de- 
claring in  proper  time.  2  B.  &  A.  390. 
Paye  v.  VoyeL  For  the  plaintiff  was 
never  bound  to  declare  de  bene  esse. 
6  Taunt  261.  Kent  v.  Yates.  2  Bos.  & 
Pull.  126.  Bailey  v.  Hantkr.  5  T.  R. 
3^2.  Bolleston  v.  Scott. 


Hil-  21  &  22  Car,  11.  Regis.  2  c 

land  with  the  appurtenances  in  Derby  aforesaid^  which  said  40  Mbllor  v. 

acres  of  land  with  the  appurtenances  are,  and  at  the  said  time  Walker. 
when,  &C.  and  also  from  the  time  whereof  the  memory  of  man  ' 

is  not  to  the  contrary,  were  parcel  of  a  certain  common  field 


can  only  plead  in  bar,  and  is  not  permit- 
ted to  plead  in  abatement,  or  any  dila- 
tory plea.  12  Mod.  529.  Anon,  He  is 
not  allowed  to  demand  oyer  of  a  deed  ; 
Bro.  Oyer,  14.  6  Mod.  28.  Gilb.  C.B. 
1S4.  Sded.;  for  oyer  cannot  be  had 
but  during  the  same  term  in  which  the 
deed  is  brought  into  court  5  Rep.  74. 
fFymarA's  case.  2Lutw.  1644.  Simp^ 
son  T.  Gargide.  2  Lev.  142.  Mayor  of 
London  v.  dorrey.     S.  C.  Freem.  40a 

1  T.  R.  149.  Rex  v.  Amery^  per  BuU 
kr  J.  (n)  Or  to  plead  to  the  juris* 
diction  of  the  court.  Gilb.  C.B.  184. 
Or  to  claim  conusance.  10  Mod.  125. 
ISO.  Cate  of  University  of  Cambridgt. 

2  Wils.  411.  Leasingby  v.  Smith.  Or 
to  plead  a  plea  of  aid-prayer ;  2  Bos. 
&  Pull.  384.  Onslow  v.  Smith  ;  it  being 
a  clear  principle  of  law,  that  no  dilatory 
plea  can  be  pleaded  in  another  term 
after  a  general  imparlance,  (o)  It  was 
formerly  holden,  that  a  tender  with  an 
uneore  prist  could  not  be  pleaded  after 
a  general  imparlance,  being  considered 
as  a  dilatory  plea,  like  a  plea  in  abate- 
ment ;  but  it  seems  the  law  is  now  taken 
to  be  otherwise,  agreeably  to  what  had 
been  determined  before.  Dyer,  300.  a. 
pi.  37.  SeelSaund.33.note(2).  If  the 
def^endant,  being  entitled  to  an  impar« 
lance,  be  desirous  of  pleading  in  abate- 
ment of  the  writ,  bill,  or  declaration,  he 
must  apply  for  an  imparlance  uiA  a 
saving  of  all  excqitions  to  the  tarit,  bill^ 
or  counL    This  sort  of  imparlance  is 


called  a  special  one,  and  in  the  C.  B. 
is  granted  of  course  by  the  prothono- 
tary  upon  au  application  to  him  within 
the  first  four  days  of  the  term  subse- 
quent to  that  of  the  declaration,  but  in 
K.  B.  is  grantable  only  by  leave  of  the 
court,  which  is  obtained  by  a  side  bar 
rule.  If  on  the  plea  in  abatement  it  be 
necessary  to  make  up  the  issue,  whether 
of  law  or  fact,  where  the  proceeding  is 
by  bill,  the  special  imparlance  must  be 
entered  on  the  plea,  as  well  to  prevent 
a  discontinuance,  as  to  shew  the  defend- 
ant's right  to  plead  such  a  plea.  See 
the  form,  Clift  Ent  21.  1  Lutw.  6. 
Gawen  v.  Surby,  Lill.  Ent.  7.  Brown 
▼.  Deeble.  And  in  both  courts  the 
practice  is  to  state  the  special  impar- 
lance on  the  plea,  when  it  is  delivered 
to  the  plaintiff  entitled  of  the  term  sub 
sequent  to  the  declaration.  4  T.  R.  520, 
521.  Doughty  v.  Lascelks.  6  T.  R. 
369.  Buddie  v.  WiUson.  7  T.  R.  447. 
Blackmore  v.  Fleming^  note  (<f).  The 
pleading  of  a  misnomer  in  abatement 
after  an  imparlance  in  this  form,  viz. 
**  And  L.  L,y  who  is  sued  by  the  name 
''  of  S,  Z.,  in  his  proper  person  comes 
^  and  says  that  he  was  baptized,  &c." 
has  been  held  not  to  amount  to  a  special 
imparlance,  4  T.  R.  520.,  though  the 
contrary  was  decided  in  1  Black.  Rep. 
51.  Brewster  v.  Capper.  S.  C.  1  Wils. 
261.  The  form  of  a  special  imparlance 
where  the  proceeding  is  by  original  is, 
^  And  A.  B.t  who  is  sued  by  the  name 


(n)  [But  see  antd.  Vol.  I.  9  6. 
note  (rf).] 

(o)  Ace.  2  M,  &  S.  484.  Lloyd  v. 
Williams.  Where  an  attorney  ^as 
sued  in  vacation,  the  title  of  the  bill  as 


of  the  preceding  term  did  not  deprive 
him  of  his  plea  in  abatement  in  the 
following  term.  1  Chitty*s  Rep.  704. 
Holme  v.  Dolby. 


2rf 


Mellop  ver&us  Walker. 


Mellor  v. 
Wal&br. 

' — , — ' 

Derby,  an  an- 
cient borough, 
and  defendant 
a  burgess  of  it. 

The  burgesses 
of  the  said  bo- 
rough were  imi> 
memorially  a 
body  corporate, 
by  the  name  of 
bailiffs,  &c.  un- 
til 11th  July, 
14  Car.  1. 


called  Littlejieldi  In  Derby  aforesaid.  And  the  said  Edward 
further  says,  that  the  borough  of  Derby ^  in  the  county  of 
Derby y  is  an  ancient  borough,  and  that  he  the  said  Edward  is 
and  at  the  said  time  when,  &c.  and  long  before,  was  and  yet 
is  one  of  the  burgesses  of  the  said  borough ;  and  that  the 
burgesses  of  the  said  borough  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  until  the  11th  day  of  July,  in 
the  14th  year  of  the  reign  of  the  lord  Charles  tiie  first,  late 
king  of  Englandy  were  a  body  politic  and  corporate  by  the 
name  of  the  bidliffs  and  burgesses  of  the  borough  of  Derby, 
and  by  the  same  name  were  used  to  plead  and  be  impleaded. 
And  the  said  Edward  further  says,  that  in  and  upon  the  said 


<<  of  C.  J9.,  in  his  proper  person  comes, 
<<  and  saving  to  himself  all  advantages 
"  and  exceptions,  as  well  to  the  writ 
<<  as  to  the  declaration  aforesaid,  prays 
<<  leave  to  imparl  thereunto  here  until, 
<<  &c.  and  it  is  granted  to  him ;  the  same 
^^  day  is  given  to  the  said  Z).  here,  &c. 
<<  At  which  day  comes  here  as  well  the 
<<  said  D.  by  his  attorney,  as  the  said 
*<  A,  B.  in  his  proper  person,  and  says, 
« &c."  Heme,  10.  And  where  the 
proceeding  is  by  bill,  the  form  is, 
<<  And  A*  JB»9  who  is  sued  by  the  name 
<<  of  C  B*  in  his  proper  person  comes, 
<<  and  saving  to  himself  all  advantages 
*^  and  exceptions  to  the  said  bill,  prays 
<<  leave  to  imparl  thereto,  and  it  is 
<<  granted  to  him,  &c.  And  thereupon 
"  a  day  is  thereof  given  to  the  parties 
<<  aforesaid,  before  our  lord  the  king  at 
«<  Westminster^  until,  &c.  to  wit,  to  the 
<<  said  A»  to  imparl  to  the  bill  aforesaid, 
**  and  then  to  answer,  &c.  At  which 
<<  day,  before  our  lord  the  king  at  West- 
"  minster^  comes  as  well  the  said  />.  by 
"  his  attorney  aforesaid,  as  the  said  A. 
**  B.  in  his  proper  person,  and  the  said 


"  A.  B.  says,  &c."  Lib.  Plac.  2.  pi. 
15.  But  the  defendant  cannot,  after  a 
special  imparlance,  plead  to  the  juris- 
diction of  the  court ;  therefore,  if  he  be 
entitied  to  an  imparlance  to  the  next 
term,  and  would  plead  to  the  juris- 
diction, he  must  have  a  still  more  spe- 
cial imparlance,  with  a  saving  of  all 
advantages  and  exceptions  whatsoever. 
This  is  usually  denominated  a  general 
special  imparlance,  and  can  only  be  ob- 
tained by  an  application  to  the  court 
on  motion  within  the  first  four  days  of 
the  next  term,  and  it  is  in  the  discre- 
tion of  the  court,  governed  by  the  par- 
ticular circumstances  of  the  case,  to 
grant  it  or  not.  They  will  not  grant  it, 
for  instance,  if  the  defendant  has  ap- 
peared to  the  process  by  attorney  be- 
cause a  plea  to  the  jurisdiction  must 
be  pleaded  in  person.  2  Black.  Rep. 
1094^—1097.  Grant  v.  Lord  Sondes.(p) 
The  prothonotary  has  no  power  to  grant 
this  kind  of  special  imparlance ;  a  plea 
under  a  grant  of  such  an  imparlance 
from  him  would  be  a  nullity,  and  the 
plaintiff  might  sign  judgment,   or  at 


(p)  It  may,  however,  be  observed, 
that  in  the  old  entries  pleas  to  the  juris- 
diction are  frequently  pleaded  by  at- 
torney.   See  Rast  Ent  472.    Clift.  17. 


Thomps.  2,  3,  4,  5.  [See  also  S  Mann. 
&  Gr.  181.  Hunter  v.  Neck.  3  Scott, 
N.R.  448.  S.C.] 
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1 1th  day  of  Jidy^  in  the  14th  year  of  the  reign  of  the  said  lord  Mellor  v. 
Charles  the  first  late  king  of  England^  &c.  he  the  eaid  lord  Walker. 
the  king  Charks  the  first  by  his  letters  patent  made  under  his  \ 

great  seal  of  England^  bearing  date  at  Westminster  on  the  said  they  were  incOT- 
1 1th  day  of  Ja/y,  in  the  14th  year  of  his  reign  aforesaid,  did  !»»*«*  by  the 
constitute  and  create  the  bailiffs  and  burgesses  of  the  borough  mayor  and  bur- 
aforesaid  to  be  from  thenceforth  for  ever  a  body  politic  and  ^^  °^  *J® 
corporate,  by  the  name  of  the  mayor  and  burgesses  of  the  2>er6y. 
borough  of  Derby y  in  the  county  of  Derby y  as  by  the  said  let^ 
ters  patent,  which  he  the  said  Edward  here  into  court  brings, 
more  fidly  and  at  large  appears.     And  the  said  Edward  fur-  ^^^  prwcribes 
ther  says,  that  the  bailiffs  and  burgesses  of  the  said  borough  porationfor"**^" 
firom  time  whereof  the  memory  of  man  is  not  to  the  contrary,  **»«»»>▼«  w>d 
until  the  said  11th  day  of  Ju/y,  in  the  14th  year  of  the  reign  tohaTeoommon 
of  the  said  lord  Charles  the  first ;  and  the  mayor  and  burgesses  fo, tli'th^^^ 
of  the  said  borough,  on  the  said  11th  day  of  Juh/y  in  the  14th  commonable 
year  aforesaid,  and  continually  from  thenceforth  afterwards  an?ooud^n*t 
hitherto,  have  had,  and  for  the  whole  time  aforesaid,  have  within  the  said 
been  accustomed  to  have  for  themselves,  and  every  burgess  of  ceriSdn  par- 
ihe  said  borough,  common  of  pasture  in  the  said  field  called  ^^^^•x  times. 
Littlejieldy    whereof,    &c.   for  all  their   commonable   cattle  *  T|ie  words  in 
levant  and  couchant  within  the  said  borough  of  Derby y  that  is  to  *  omitted  in  the 
say,  in  every  two  years  together  successively,  when  the  said  P'®;  *°  ^'^^ 
field  called  lAttlefieldy  whereof,  &c.  or  any  part  thereof  shall  i  Saund.  ^. 

least  a  respondeas    ouster  would    be  court  to  set  aside  the  plea ;  or  he  may 

awarded.     12  Mod.    529.    Anon,      1  demur  to  it.    6  T.  R.  369.  Buddie  v. 

Lutw.    46.    Weniworih    v.    Squib.    2  Wil/son,      1  Wils.   261.    Brewster  v. 

Black.  Rep.  1094.     After  such  an  im-  Capper.    3  Instruct  Cler.  4a  (r)     Or 

parlance  as  this,  the  defendant  is  at  the  plaintiff   may  allege  the  general 

liberty  to  plead  his  privilege.     Hard,  imparlance  in  his  replication  by  way 

365.    Clapham  v.  LenthalL     1  Lutw.  of  estoppel.      Clift.    18.   pi.   46.,    19. 

46.     12  Mod.  529.    Gilb.  C.  B.  210,  pi.  50.,  20.  pi.  53,  54.     1  Lutw.  23. 

211.     If  the  defendant  plead  in  abate-  Bartelot  v.  Burton.    3  Instruct.  Cler. 

ment  after  a  general  imparlance,  or  to  39.      But    if   the    plaintiff   reply    to 

the  jurisdiction  after  a  special  impar-  the  plea,  instead  of  demurring,  or  al- 

lance,   the    plaintiff   may   either    sign  leging  the  estoppel,  the  fault  is  cured, 

judgment  (q) ;  4  T.  R.  52a  Doughty  1  Vent  236.  Dacres  v.  Duncomb,  per 

V.  Lascelles.    7  T.  R.  447.  Blachmore  Bale  C.  J. 
V.  Fleming f  note  (d);  or  apply  to  the 


(q)  [But  see  6  Bing.  616.  Godefroy  general ;  for  a  plaintiff  need  never  de- 

V.  Jay,     1  M.  &  P.  440.  S.  C]  mur  specially  to  a  plea  in  abatement. 

(r)  Ace  2  M.  &  S.  484.   Lloyd  v.  S.C. 
Williams.    And  the  demurrer  might  be 
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Mellor  V, 
Walker. 

^ * ' 

[3  ] 


And  put  his 
cattle  into  the 
common. 


which  is  the 


And  traverses 
that  he  is  guilty 
after  the  field 
was  sown,  and 
before  the  com 
was  reaped  and 
taken  away. 


Demurrer. 


Curia  advisare 
▼ult. 


And  a  venire 
to  try  the  issue. 


be  sown  with  any  kind  of  com^  after  the  said  corn,  in  the  said 
field  called  Littlefieldj  whereof,  &c.  is  reaped,  gathered,  and 
*  carried  away,  until  the  said  field,  or  some  part  thereof,  shall 
be  sown  again  with  some  kind  of  com,  and  in  every  thirdyear 
when  the  said  field  called  LUtlqfield,  whereof,  &c  lies  fresh 
and  fallow,  then  for  the  whole  year ;  wherefore  he  the  said 
Udwardf  on  the  1st  day  of  Augusty  in  the  20th  year  of  the  reign 
of  our  said  lord  the  now  hing^  which  was  a  third  year,  when 
the  said  field  called  Littlefield  did  lie  fresh  and  fallow,  put  the 
said  gelding  and  mare,  which  were  his  the  ssud  Edward! s  own 
proper  cattle,  and  levant  and  couchant  within  the  said  borough 
of  Derby y  into  the  said  field  colled  Littlefield^  whereof,  &c  to 
depasture  the  grass  there  growing  to  use  his  said  common, 
and  on  that  occasion  with  his  feet  in  walking,  and  with  his 
ssdd  gelding  and  mare  eat  up,  trod  down  and  consumed  the 
said'  grass  then  growing  in  the  said  place,  in  which,  &c.  as  he 
lawfully  might ;  which  is  the  same  residue  of  the  said  trespass, 
whereof  the  said  Henry  above  thereof  now  complains  against 
him.  Without  this,  that  the«aid  Edward  is  guilty  of  any  tres- 
pass in  the  stud  place  in  which,  &c.  with  the  said  gelding  and 
mare  at  any  time  after  the  said  field,  or  any  part  thereof,  was 
sown  with  com  in  any  year,  and  before  the  com  in  the  same 
year,  in  the  said  field  called  Littlefield^  was  reaped,  gathered 
and  carried  away  from  thence.  And  this  he  the  said  Edward 
Walker  is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  said  Henry  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  &c. 

To  this  there  is  a  general  demurrer,  and  a  joinder  in  demur- 
rer, and  then  the  entry  proceeds : 

But  because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises whereof  the  parties  aforesaid  have  put  themselves  upon 
the  judgment  of  the  court,  a  day  thereof  is  given  to  the  par- 
ties aforesaid,  before  our  lord  the  king  at  Westminster,  until 
day  next  after  to  hear  their  judgment 

of  and  upon  the  premises,  because  the  court  of  our  said  lord 
the  king  now  here  is  not  yet  thereof,  &c.  And  as  well  to  try 
the  said  issue  above  joined,  between  the  said  parties  to  be  tried 
by  the  country,  as,  &a  let  a  jury  thereof  come  before  our  lord 
the  king  at  Westminster,  on  the  day  aforesaid,  and 

who  neither,  &c.  to  recognise,  &c.  because  as  weU,  &c.  the 
same  day  is  given  to  the  parties  aforesaid  there,  &a 
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rpRESPASS  by  Melhr  against  Walker:  the  plaintiff  de-  &C.  2  Keb. 
-■-   dares,  that  the  defendant  on  the  let  of  Aprils  in  the  21st  1  ^{^  4^2. 
year  of  the  reign  of  the  now  king,  with  force  and  arms  broke  ^®°*-  ^' 
the  close  of  the  plaintiff  called  Littlefieldy  at  Derby ^  in  the  fendant  in  tres- 
county  of  Derby ^  and  with  his  feet  in  walkmg,  and  with  certain  pa®  justifies  at 

,  another  time, 

cattle,  to  wit,  horses,  bulls,  &c  depastured,  trod  down  and  and  not  at  the 
consumed  his  grass  to  the  value,  &c.  there  growing,  and  other  darat!on*^^t  1^ 

wrongs,  &C.  it  be  averred  to 

The  defendant,  as  to  all  the  trespass,  except  with  his  feet  ^^|!^/whereof 

in  walking,  and  a  trespass  with  one  gelding  and  one  mare,  the  plaintiff 

pleads  not  guilty ;  and  as  to  that,  he  pleads  that  the  borough  ^^^i»*g^^i^ 

of  Derby  is  an  ancient  borough,  and  that  the  defendant  at  the  substance.    A 

time  when,  &c.  was  and  is  one  of  the  burgesses  of  the  said  sufficiently  an- 

boroufich ;  and  that  the  burgesses  of  the  said  borough  from  "^f"  the  ma. 

t  00  .1111  A  ^  ,     •       t      .^  1  terial  pomt  of 

time  whereof,  &a  until  the  11th  day  of  July^  in  the  14th  year  the  declaration 
of  the  reign  of  king  Charles  the  first,  were  a  body  politic  and  "  ^^' 
corporate  by  the  name  of  the  bailiffs  and  burgesses  of  the 
borough  of  Derby ^  and  by  the  same  name  used  to  plead  and 
be  impleaded ;  and  the  defendant  further  says,  that  on  the 
sidd  11th  day  of  July,  in  the  14th  year  aforesaid,  the  said  late 
king  Charles  the  first,  by  his  letters  patent  under  his  great 
seal,  changed  the  name  of  the  corporation  to  the  name  of 
mayor  and  burgesses  of  the  same  borough ;  and  then  the  de- 
fendant prescribes,  that  the  said  bailiffs  and  burgesses  from 
time  whereof,  &c.  until  the  said  11th  day  of  July,  in  the  14th 
year  aforesaid,  and  the  mayor  and  burgesses  of  the  said 
borough,  on  the  said  11th  day  of  July,  and  always  after- 
wards had,  and  for  the  whole  time  aforesaid  had  been  ac- 
customed to  have,  for  themselves,  and  every  burgess  of  the 
said  borough,'  common  in  the  said  field  called  Littlefield 
whereof,  &c  for  all  their  commonable  cattle,  levant  and  couch- 
ant,  within  the  said  borough  of  Derby,  that  is  to  say,  in  every 
two  years  together  successively,  when  the  said  field  called  Lit*  Da  Cosu  y. 
tlefield,  or  any  part  thereof,  should  be  sown  with  any  kind  of  PSjn  05?°** 
com,  after  the  said  com  was  reaped,  gathered  and  carried 
away,  until  the  said  field,  or  some  part  thereof,  should  be 
sown  again  with  com ;  and  in  every  third  year  when  the  said        r  5  i 
field  called  Littlejield  lay  fresh  and  fallow,  then  for  the  whole 
year,  &c. ;  wherefore  the  defendant,  on  the  \st  of  August,  in 


'>  Mellor  versus  Walker. 

Mellor  t%    the  20th  year  of  the  reign  of  the  now  kingy  which  was  a  third 
Walker,^    year,  when  the  said  field  called  LittlefieMlaj  fresh  and  fallow, 
'  put  in  the  gelding  and  mare  aforesaid,  which  were  the  defend- 

ant's own  proper  cattle,  and  levant  and  couchant  within  the 
borough  of  Derby  aforesaid,  to  depasture  the  grass  there 
growing,  using  Us  common  aforesaid  there,  &c.  and  so  justi- 
fies the  trespass;  and  avers,  that  it  is  the  same  trespass  whereof 
the  plaintiff  complains  against  him ;  and  traverses,  without 
this  that  the  defendant  is  guilty  of  any  trespass  with  the  said 
gelding  and  mare  at  any  time  after  the  said  field  was  sown 
with  grain ;  and  avers,  that  the  com  there  growing  was  taken 
and  carried  away.  And  this,  &c.  wherefore,  &c.  upon  which 
the  plaintiff  demurs  in  law. 

And  the  exception  to  the  plea  was,  that  the  plaintiff  has  laid 
the  trespass  in  his  declaration  to  be  on  the  1st  day  of  Aprils 
in  the  2lst  year  of  the  kinff,  and  the  defendant  has  justified  the 
trespass  on  the  1st  day  of  Auytust^  in  the  20th  year  of  the  same 
king,  so  that  he  neither  agrees  with  the  time  in  the  declaration, 
nor  shows  any  reason  why  he  does  not  agree  with  it ;  for  the 
defendant  does  not  say  that  on  the  1st  day  of  Aprils  in  the 
21st  year,  the  field  was  sown  with  com,  for  which  reason  he 
could  not  justify  the  trespass  at  that  time ;  and  therefore  the 
defendant  ought  to  have  justified  the  trespass  at  the  precise 
time  laid  in  the  declaration.  And  the  traverse  does  not  help 
the  plea ;  because  he  has  only  traversed  the  time  when  the  field 
was  sown;  but  throughout  the  whole  plea,  it  is  not  said, 
whether  the  field  was  sown  at  the  time  of  the  trespass  laid  in 
.  the  declaration,  or  not :  neither  has  the  defendant  traversed 
the  walking  with  feet  at  all,  and  therefore  it  was  said  that  the 
plea  was  bad  It  was  moved  in  Trinity  22d  of  the  present 
king,  and  the  court  took  time  to  consider. 

And  it  being  now  moved  again  in  this  term,  Hak  C.  J., 
Rainsford  and  Morton  concurring,  held  the  plea  good  enough 
in  substance ;  for  the  defendant  having  averred  in  his  plea,  that 
it  is  the  same  trespass  of  which  the  plaintiff  complains,  and  the 
plaintiff  having  demurred  generally,  it  is  only  form  and  not 
substance,  of  which  no  advantage  can  be  taken  on  a  general 
demurrer.  And  the  traverse  has  sufficiently  answered  the 
material  part  of  the  declaration;  for  if,  at  the  time  of  the  tres- 
pass laid  in  the  declaration,  the  field  was  sown,  then  he  has 
traversed  it ;  but  if  it  was  not  sown,  it  appears  by  the  plea  that 
the  defendant  had  a  good  right  to  put  in  his  cattle ;  and  there- 
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fore,  taking  it  either  way,  the  defendant  has  justified,  or  tm-  Mellor  v. 
▼ersed,  the  trespass  in  the  declaration:  therefore  they  gave  Walker. 
judgment  for  the  defendant.  (3) 


(S)  This  seems  to  be  an  ioformal 
pieBL,  as  well  on  accoant  of  the  addition 
of  a  traverse,  as  of  its  varying  from  the 
time  in  the  declaration.  The  traverse  is 
added  after  a  sufficient  confession  and 
avoidance,  and  therefore  bad  on  a  spe- 
cial demurrer ;  it  being  averred  by  the 
defendant,  that  the  time  when  he  pat 
in  the  cattle  was  in  a  third  year,  when 
the  field  was  fallow,  and  so  within  the 
prescription.  The  true  way  of  pleading 
such  an  averment  is  agreeable  to  the 
plea  in  Mellor  v.  Spateman^  1  Saund. 
S4a ;  and  see  also  Lib.  Plac.  338.  The 
plea  admits  the  trespass,  and  states  a 
justification  which  is  a  legal  bar  to  the 
action,  if  the  fact  be  true ;  and  concludes 
with  an  averment  of  its  being  the  same 
trespass  with  that  which  is  alleged  in 
the  declaration  ;  for  which  reason  it  is 
held  to  be  improper  and  superfluous  to 
add  a  traverse.  As  where  in  trespass 
clausum /regit  laid  on  the  10th  day  of 
November^  the  justification  was  on  the 
II th,  with  an  averment  of  its  being 
the  same  trespass,  it  was  adjudged  that 
the  plea  was  good  without  a  traverse, 
and  the  addition  of  it,  being  specially 
shewn  for  cause  of  demurrer,  made  the 
plea  bad.  2  Lutw.  1457.  Hargrave  v. 
Ward.  So  where  in  trespass  clausum 
fregii,  on  the  7th  day  of  May^  the  de- 
fendant justified  the  trespass  on  the  10th 
of  Mayy  and  averred  it  to  be  the  same 
trespass,  the  court  on  demurrer  deter- 
mined that  the  plea  was  good  without 
a  traverse  of  the  trespass  on  the  7th  of 
May,  1  Bulst  138.  Vastenopey.  Tayler. 
And  also  where  in  an  action  of  trespass 
and  false  imprisonment  on  the  last  day 
of  October^  the  defendant  justified  on 
the  ISth  of  August^  under  a  warrant 
from  the  sheriff,  and  averred  it  to  be 

VOL.  II.  FART  I. 


the  same  trespass,  the  court  was  of 
opinion  that  the  plea  was  good  without 
a  traverse,  the  day  not  being  mate- 
rial. Cro.  Car.  228.  Ty/er  V.  fTa^.  So 
where  in  trespass  for  taking  goods,  the 
defendant  justified  at  another  time  under 
a  writ  of  fieri  facias^  and  concluded 
with  an  averment  of  its  being  the  same 
trespass ;  and  on  demurrer  the  objection 
was,  that  the  defendant,  varying  in  the 
time  of  taking  from  that  alleged  in  the 
declaration,  ought  to  traverse  any  other 
taking;  for  the  same  goods  might  be 
taken  at  several  times,  and  the  aver- 
ment of  its  being  the  same  trespass  was 
not  sufficient :  but  it  was  decided  that 
the  plea  was  sufficient  without  a  tra- 
verse. Sir  T.  Jones,  146.  Alkn  v. 
Chamming.  And  in  1  Str.  694.  Court- 
ney V.  Satchwelly  which  was  trespass  and 
false  imprisonment,  the  defendant  jus- 
tified under  a  process  out  of  the  sheriffs' 
court  in  Londan^  qua  est  eadem^  &c^  and 
traversed  being  guilty  aliter  vel  alio 
mode  ;  the  traverse  was  held  ill  on  a  spe- 
cial demurrer,  the  qws  est  eadem^  &c. 
being  itself  a  sufficient  traverse.  See 
abo  Yelv.  122,  123.  Lane  v,  Alexander, 
1  Saund.  13,  14.  ffawe  v.  Planner. 
Ibid.  22.  Bennet  v.  FUhins.  Ibid.  209. 
Salmon  v.  Smith.  Ibid.  312.  Rex  v. 
Kilderby.  2  Salk.  641,  642.  Green  v. 
Goddard,  In  like  manner,  the  reason 
of  adding  the  traverse  here  appears  to 
be,  because  the  defendant  justified  the 
trespass  at  another  time  than  that  in  the 
declaration,  the  trespass  complained  of 
being  laid  on  the  1st  day  of  Aprils  and 
the  trespass  justified  on  the  1st  day  of 
August.  See  White  v.  Stubbs.  Post,  294. 
It  seems,  however,  to  have  been  long 
since  established,  that  the  plaintiff  is  not 
tied  to  the  time  laid  in  the  declaration, 
C 
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Dor  the  defendant  to  that  mentioned  in 
the  plea ;  but  the  former  is  allowed  to 
give  evidence  of  a  trespass  committed  at 
any  time  before  the  commencement  of 
the  action,  Co.  Litt  283.  a.,  and  the  lat- 
ter is  at  liberty  to  prove  his  justification 
on  any  other  day.  As  the  time  is  not 
material  in  evidence,  neither  is  it  in 
pleading,  and  therefore  the  general  rule 
seems  to  be,  that  the  plea  ought  to  fol- 
low the  day  laid  in  the  declaration.  1 
Saund.  H.  Hatoe  v.  Planner.  But  the 
justification  may  be  such  as  to  make  the 
time  material,  and  then  the  plaintiff  may 
vary  in  his  replication  from  the  day  in  the 
declaration  without  a  departure.  Thus 
where  in  an  action  of  assault,  battery^ 
and  fabe  imprisonment  on  such  a  day, 


the  plaintiff  in  his  replication  cannot 
vary  from  the  day  without  a  departure. 
Cro.  Eliz.  168.  Smith  v.  Hillier.  1  Lev. 
110,  111.  Lee  V.  JRogers.  I  Salk.  222. 
WMet/  V.  Palmer.  Ibid.  223.  Howard 
V.  Jennison.  1  Ld.  Rayro.  121.  Serle 
v.Darfard.  2Ld.  Raym.  1015.  1  Str. 
21.  Cole  Y.  Hawkins.  2  Str.  806.  Mat- 
thews V.  Spicer.  (s) 

With  respect  to  the  averment  in  the 
plea  of  its  being  the  same  trespass,  a 
distinction  is  taken  between  a  justifica- 
tion on  the  same,  and  on  another  day; 
in  the  former  it  is  held  to  be  unnecessary 
in  some  actions  of  trespass  to  conclude 
with  such  an  averment,  but  in  the  latter 
it  is  thought  to  be  a  right  thing  so  to 
conclude.  As  where  in  trespass  ckMsum 


the  defendant  pleads  a  special  matter  of  firegit  on  the  1st  day  of  May^  the  de- 


justification  at  another  day,  so  that  the 
day  becomes  material ;  as  where  he  jus- 
tifies as  mayor  or  constable  at  such  a 
time,  but  in  truth,  the  trespass  com- 
plained of  was  done  by  him  when  he 
was  not  mayor  or  constable,  the  plaintiff 
may  reply  an  imprisonment^  or,  in  other 
words,  may  new-assign  the  trespass,  at 
another  day,  and  it  is  no  departure ;  for 
the  day  in  the  declaration  is  not  ma- 
terial.    And  in  the  present  case,  if  the 


fendant  pleaded  a  licence  on  the  same 
day,  it  was  adjudged  that  there  is  no 
need  of  averring  it  to  be  the  same  tres- 
pass". So  it  is  where  in  trespass  for 
taking  goods  the  defendant  justifies  on 
the  same  day ;  or  pleads  son  assault  on 
the  same  day  to  an  action  of  assault  and 
battery.  But  if  he  justify  on  another 
day,  or  at  another  place,  he  ought  to 
conclude  his  plea  with  an  averment  of 
its  being  the  same  trespass.    21  H.  7. 


defendant  hadjustified  on  the  same  day  ^32.  pi.  52.  S.C.  Fitz.  Trespass,  24>8.  Bro 


in  the  declaration,  but  in  truth  had  put 
in  his  cattle  at  the  time  the  field,  or 
any  part  of  it,  was  sown,  and  that  was 
the  trespass  the  plaintiff  intended  by  his 
declaration,  he  might  shew  that  fact  by 
way  of  new-assignment  So  in  other 
actions,  where  the  day  in  the  declaration 
is  not  material,  the  plaintiff  may,  when 
it  is  rendered  necessary  by  the  defend, 
ant's  plea,  vary  in  his  replication  from 
the  day,  and  it  is  no  departure ;  but  if 
the  day  in  the  declaration  be  material^ 
as  in  an  action  upon  a  bond,  bill  of  ex- 
change, promissory  note,  and  the  like, 


Trespass,  219.  and  the  same  diversity  is 
recognised  in  1  Bulst.  138.  Vastenope 
V.  Tayler.  Skin.  387.  Xtnff  v.  Tebbart. 
But  this  distinction  seems  now  to  be  of 
little  use,  as  indeed  it  necessarily  would 
be,  as  soon  as  it  was  fully  established 
that  the  day  and  place  in  the  declaration 
in  such  actions  is  not  material,  for  the 
plea  when  properly  drawn  will  follow 
the  day  in  the  declaration;  but  if  it 
should  vary  from  it,  so  that  there  is  an 
apparent  difference  on  the  record  be- 
tween  the  trespass  in  the  declaration, 
and  that  which  is  justified,  the  distinc- 


(«)  [See  B  Bing.  N.C.  84s  Arnold  v.  ArmUd.    3  Soott,  55a  551.  S.C.  Accord.^ 
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ttOD  win  take  place,  and  the  plea  must 
conclude  with  suoh-  an  averments  2 
Lutw.  945,  946.  lUwd  v.  Dyon.  And 
at  thw  day  in  a  plea  of  son  assainky  or 
cfa  UeencBf  it  is  neither  necessary,  nor 
very  usual,  to  add  an  avennent  of  its 
behig'  the  same  trespass ;  but  in  tres^ 
pass  for  taking  goods,  an  instance  can 
hardly  be  putof  a  justification  in  which 
it  is  not  necessary  to  Conclude  with  that 
arerment,  although  the  plea  follows  the 
day  in  tiie  declaration,  (jt) 

So  the  place  alleged  in  the  declaration 
in  assault  and  battery,  or  trespass  for 
taking  goods,  is  immaterial,  being  only 
laid  for  a  venue ;  and  unless  the  justifi- 
cation  be  local,  the  defendant  is  bound 
to  follow  it ;  for  if  he  justify  at  another 
place,  ^either  with  or  without  a  traverse 
of  the  place  in  the  declaration,  the  plei 
is  bad  on  a  special  demurrer;  Co. 
Litt  2»2.  b.  1  Saund.  85.  Wrighi  v. 
Ranuoot ;  and  the  rule  is  the  same  in 
actions  upon  the  case,  assumpsits  on 
parol  promises,  and  in  many  other  tran- 
sitory actions.  Thus,  where  in  trover 
and  conversion  of  six  oxen  in  London^ 
the  defendant  pleaded  that  he  seized 


them  as  waifs  in  the  manor  of  Z>.  in 
^ssex,  and  traversed  that  he  was  guilty 
in  London ;  it  was  adjudged  that  the 
plea  was  bad,  because  it  did  not  contain 
any  local  matter  to  make  the  place 
material.  Cro.  Eliz.  174.  Bullock  v. 
Smith,  (u)  And  where  in  false  impri- 
sonment at  Bristoly  the  defendant  justi- 
fied arresting  the  plaintiff  at  Gloucester 
under  a  commission  of  rebellion,  and 
traversed  the  imprisonment  diBristoly 
the  plea  was  held  bad,  because  the  matter 
of  the  justification  was  transitory^  and  not 
local,  and  therefore  the  defendant  ought 
to  have  justified  in  the  place  wliere  the 
action  was  brought.  Ibid.  184.  Cow- 
kigh  v.  Edwards.  So  where  in  assault 
and  battery  in  London^  the  defendant 
pleaded  son  assault  at  Z).  in  the  county 
of  S.  and  traversed  that  he  was  guilty 
in  London;  on  demurred  it  was  ad- 
judged that  the  plea  was  bad ;  because 
the  defence  being  transitory,  the  defend- 
ant could  not  plead  it  in  another  place, 
and  traverse  the  place  where  it  was  al- 
leged. Ibid.  842.  Purset  v  Hutchings, 
See  further,  1  Lutw.  345.  Pyke  v.  Pul- 
leyn.      Ibid.  618.    Treenc  v.  Hiccoxy 


(t)  Where  the  defendant  justifies  un- 
der process,  the  date  ci  which  he  must 
of  course  set  out,  and  which  is  subse- 
quent to  the  day  laid  in  the  declaration, 
or  where  he  pleads  any  other  justifica- 
tion which  requires  a  statement  of  dates, 
or  Is  confined  to  a  particular  time,  and 
it  happens  that  the  day  laid  in  the  de- 
claration is  inconsistent  with  those  dates, 
or  not  included  in  that  time,  the  defend- 
ant must  allege  a  new  day  on  which  he 
aVers  that  the  trespass  was  committed, 
otherwise  his  pl^  would  be  manifestly 
incongruous.  Willes,  202.  Bell  v.  War- 
delL  And  in  such  case  he  must  either 
traverse  all  other  days,  or  conclude  his 
plea  with  an  averment  of  qtuB  est  eadem  ; 
but  if  he  do  both,  the  plea  wUl  be  bad 


on  special  demurrer.  If  he  follows  the 
day  in  the  declaration,  which  he  ought 
always  to  do,  unless  he  thereby  renders 
his  plea  incongruous,  it  should  seem 
that  the  averment  of  qwB  est  eadem  can 
never  be  necessary  ;  but  as  it  does  no 
harm,  the  present  practice  is^  to  add  it 
in  almost  every  case,  the  traverse  of  all 
other  days  having  fallen  into  disuse. 

(«)  It  was  held,  in  fact,  that  the 
plea  was  bad,  for  that  it  amounted  to 
the  general  issue.  Had  the  action  been 
trespass  for  taking  the  cattle,  the  plea 
would  have  been  good,  as  may  be  col- 
lected from  the  rest  of  the  note;  for 
the  cause  of  justification  as  to  the  taking 
would  plainly  have  been  local. 
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6th  exception.  2  Lutw.  1437>  1438. 
Searle  v.  DafforcL  S.  C.  (1  Ld.  Raym. 
120.  3  Lev.  113.  Bridgewater  v. 
Betheway.  1  Leon.  39.  Queen  y.  LdU 
Vaux*  2  Mod.  271.  Barker  v.  Wdrreth 
Carth.  326.  Martin  v.  Wtlsford.  But 
where  the  cause  of  the  justification  is 
local,  as  if  in  an  action  of  false  impri- 
sonment  in  Middlesexy  the  defendant 
justify  as  constable  of  the  vill  of  B.  in 
another  county,  or  in  another  place  in 
the  same  county,  arresting  the  plain- 
tiff for  a  breach  of  the  peace ;  or  as  a 
justice  of  the  peace  in  another  county ; 
or  justify  damage  feasant,  or  because 
the  defendant  offered  to  enter  into  his 
house,  in  another  county,  or  in  another 
place  in  the  same  county ;  the  defendant 
must  traverse  the  county  of  MiddleseXf 
and  not  rest  there,  but  also  traverse 
every  other  county  or  place  except  that 
which  his  justification  is  confined  to. 
As  where  in  trespass  for  taking  goods 
in  London,  the  defendant  pleaded  that 
he  let  a  dwelling-house  in  St.  Pauly 
Covent  Garden^  to  the  plaintiff,  and 
distrained  the  goods  for  rent,  and  ti*a- 
versed  that  he  was  guilty  in  London,  or 
elsewhere  out  of  Si.  Paul,  Covent  Gar- 
den;  and  upon  demurrer  the  traverse 
was  held  ill,  because  the  defendant 
might  be  guilty  in  another  house  within 
Covent  Garden.  I  Sid.  293.  It  seems 
the  form  of  the  traverse  ought  to  have 
been,  <'  Without  this,  that  he  the  said 
'<  A.  (the  defendant)  is  guilty  of  the 
"  said  trespass  in  London  aforesaid,  or 
«  elsewhere,  except  in  the  said  dweU 
«  ling-house  in  Sl  Paul,  Covent  Gar^ 
"  den  aforesaid.''  See  also  Co.  Litt 
282.  b,  Cro.  Eliz.  167.  Smith  v.  HilUer. 
Ibid.  504.  Thomson  v.  Clerk.  Ibid.  705. 
Peacock  v.  Peacock.    Ibid.  842.  Purset 


V.  Hutchings.  3  Lev.  227.  Bodk  v. 
WUkins.  Cro.  Jac.  45.  Wadhurst  v. 
Damme.  Cro.  Jac  372.  Baieman  v. 
Woodcock.  2  Lutw.  1437.  Searle  v. 
Darford.  There  seem  to  be  two  grounds 
for  this  strictness  in  the  plea ;  one  is, 
that  it  may  appear  to  the  court  that 
the  defendant  acted  under  the  authority 
of  law ;  and  the  other  is  to  ascertain 
with  correctness  the  place  of  the  jus- 
tification, that  it  may  be  known  where 
the  venire  facias  is  to  be  awarded ;  and 
yet  the  traverse  added  to  the  plea  seems 
to  be  an  immaterial  one ;  for  the  plaintiff 
cannot  take  issue  on  the  traverse,  but 
must  either  answer  the  cause  of  jus- 
tification, or  traverse  it,  according  to 
circumstances ;  which  proves  that  it  is 
an  immaterial  traverse.  I  Ld.  Raym* 
121.  Searle  y.Dafford.  S.C.  2Lutw. 
1438.  (or)  In  the  same  manner  it  b 
necessary  in  the  present  practice  of 
changing  the  venue  on  motion,  that  the 
afi[idavit  in  support  of  the  application 
should  be  positive  that  the  plaintiff's 
cause  of  action  arose  in  the  county  of 
A»  (to  which  the  venue  is  sought  to  be 
changed)  and  not  in  the  county  of  B. 
(where  the  venue  is  laid),  or  elsewhere 
out  of  the  county  of  A. ;  for  if  material 
evidence  arises  in  two  counties,  the 
venue  may  be  laid  in  either,  or  in  a 
third  county,  and  the  court  will  not 
change  it;  because  the  usual  and  neces- 
sary affidavit  cannot  be  made :  and  this 
is  the  ground  of  the  rule,  that  if  the 
plaintiff  will  undertake  to  give  some 
evidence  of  the  matter  in  issue  in  the 
county  where  the  action  is  laid,  the 
court  will  not  change  the  venue.  2  Salk. 
669.  Anon.  1  Wils.  178.  Herring  v. 
Durant.  2  T.  R.  238.  ScoU  v. 
Brest.     Ibid.  275.  Wmtkins  v.  Towers. 


(x)  This  seems  to^  be  a  mistake ;  the 
plaintiff  has  hb  election  either  to  take 
issue  on  the  defendant's  traverse,  or  to 


traverse  the    defendant's  justification. 
Seel  Saund.  22.  n.(2). 
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7  T.  R.  583.  Mayor  rf  London  y. 
Cok.  7Rep.l.J?ti/«»r*8Ca8e.(^)  The 
reaaon  why  the  defendant,  when  his  jus- 
tification consists  of  transitory  matter, 
is  bound  to  follow  the  place  in  the  de- 
claration and  cannot  trayerse  it»  seems 
to  be,  because  he  would  otherwise  be 
able  to  change  the  venue  in  a  transitory 
action  to  any  county  he  likes,  in  sub- 
Tersion  of  an  ancient  principle  of  law, 
which  allows  the  plaintiff  to  lay  the 
yenue  in  such  an  action  in  any  place 
he  pleases.  Co.  Litt  282.  b.  1  Lutw. 
14w  Marshail  Y.JSumeL  And  on  the 
other  hand,  the  reason  of  traversing  the 
place  in  the  declaration  when  the  jus- 
tification b  local,  we  have  seen,  is,  be- 
cause the  defendant  by  this  means  may 
change  the  venue  to  the  place  alleged 
in  the  plea ;  for  if  issue  be  joined  on 
the  cause  of  the  justification,  and  the 
locality  of  it  be  admitted  thereby,  then, 
according  to  another  ancient  principle 
of  law,  the  venue  must  come  from  that 
place,  whether  it  be  in  the  same  county, 
or  in  another :  and  if  the  cause  be  not 
tried  there,  the  judgment  at  the  com- 
mon law  was  erroneous.  Thus  in  Cro. 
Eliz.  261.  Ford  v.  Brooke^  cited  in 
1  Saund.  247.  Crt^  v.  Boite,  where 
in  an  action  of  slander  for  perjury  at 
Daie^  in  BtseXf  the  defendant  justified 
that  the  plaintiff  was  perjured  at  West- 
nu$uiery  and  the  venue  was  awarded 
to  be  from  Westminster  in  Middlesex. 
So  where  in  an  action  for  calling  the 
plaintiff  a  thief  at  Dale^  in  Essex^ 
the  defendant  justified  because  the 
plaintiff  had  committed  a  robbery  at 
Sale  in  the  same  county,  the  plaintiff  re- 
plied, &c  de  injurid  sud  proprid  absque^ 
&C.  the  venue  was  awarded  to  be  from 
Sale.  Ibid.  870.  Clerk  v.  James,  Also, 
where  in  error  on  a  judgment  in  case  for 
words  laid  to  be  spoken  at  B.  in  the 


county  of  Salop^  the  defendant  pleaded 
he  spoke  them  as  a  witness  upon  his 
oath  on  an  issue  tried  at  C.  in  the  county 
of  Somerset:  the  plaintiff  replied,  de 
injurid  sud  propridy  &c.  and  the  cause 
being  tried  by  a  venire  at  B. ;  the  error 
was  that  it  ought  to  have  been  by  a 
visne  of  C.  where  the  justification  arose ; 
and  it  was  held  clearly  to  be  a  mis-trial, 
and  not  aided  by  the  statute  of  jeofail ; 
wherefore  the  judgment  was  reversed. 
Ibid.  468.  Bowyer's  case.  S.C.  Moor, 
410.  But  where  the  matter  of  the 
local  justification  is  false,  being  pleaded 
merely  for  the  purpose  of  drawing  the 
trial  to  that  place,  the  plaintifi'  may 
traverse  it,  and  the  issue  is  to  be  tried 
in  the  county  where  the  action  is  laid. 
As  where  in  false  imprisonment  in  the 
ward  of  F.  in  London^  the  defendant 
justified  under  a  judgment  and  writ  of 
execution  in  Sandwich  in  Kent,  and 
the  taking  and  imprisoning  there,  and 
traversed  his  being  guilty  in  London; 
the  plaintiff  replied  that  the  defendant 
was  guilty  in  London^  and  traversed 
that  there  is  any  such  record  in  Sand- 
urich.  Moot,  S50.  Paramour  y.VenoolcL 
S.  C.  Pop.  101.  S.  C.  Cro.  Eliz.  418. 
S.  P.  2  Lutw.  1438.  But  the  law  has 
been  altered  in  these  respects  by  the 
statutes  16  &  17  Car.  2.  c.  8.  and  4  Ann. 
c.  16.  s.  6. ;  by  the  former  of  which 
it  is  enacted,  that  after  verdict  no 
judgment  shall  be  arrested  or  reversed, 
for  that  there  is  no  right  venue,  so  as 
the  cause  of  action  were  tried  by  a  jury 
of  the  proper  county  or  place  where 
the  action  was  laid;  and  the  latter 
statute  directs  that  the  venire  facias 
shall  be  awarded  out  of  the  body  of  the 
county  where  such  issue  is  triable.  It 
was  adjudged  in  the  above-mentioned 
case  of  Craft  v.  Boite,  and  which  has 
been  adhered  to  ever  since,  that  where 


(y)  As  to  changing  venues,  see  1  Saund.  74.  and  the  notes  there. 
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an  issue,  joined  on  a  local  jusCificaticm 
in  the  county  of  Oxford^  was  tried  by 
a  jury  of  Landon^  where  the  action  was 
laid,  this  mis-trial  was  aided  by  the  said 
statute  of  Chica-hs  the  2d.  The  statute 
of  ^nn  having  thus  abolished  all  dis- 
tinction of  venues,  and  extinguish^  the 
doctrine  of  mis-triate  in  the  same  cotnUy^ 
and  the  statute  of  Charles  the  2d  having 
also  remedied  after  verdict  an  erroneous 
award  of  the  venire  faaas  into  €motker 
county,  it  follows,  tha,t  the  defendant 
cannot  compel  the  plaintiff  to  try  th6 
cause  in  the  county  where  the  matter^ 
the  justification  arose.  Hence  it  hath 
been  the  constaut  practice  for  a  great 
length  of  time  past  to  try  the  cause  in 
the  county  where  the  ^enue.is  laid  in 
the  declaration.  The  grounds  and  real* 
sons  of  the  different  manner  of  pleading, 
when  the  justification  is  transitory  and 
when  local,  which  were  founded  upon  a 
solid  and  substantial  point  of  law,  being 
put  an  end  to  by  these  statutes^  it  is  now 
reduced  to  mere  form ;  and  the  court, 
as  in  other  cases  of  form,  will  not  lend 
a  willing  ear  to  captious  objectiong  to 
the  plea,  but  wiH' perhaps  think  that 
the  averment  of  its  being  the  same  ires- 
pasSf  which  includes  in  itself  a  traverse 
of  the  place  in  the  declaraticm,  is  suffi* 
cient  at  this  day  without  the  addition 
of  a  formal  traverse  of  it.     However  it 


is  proper  and  safe  to  adhere  to  the  usu4 
form;  for  probably  the  court  will  feel 
themselves  bound  by  the  course  of  pre. 
cedents,  as  their  predecessors  did  in  a 
former  case ;  where,  in  trespass,  which 
was  laid,  at  Herefinrit  in  the  county  of 
fferefordy  for  taking  the  plaintiff's  cattle 
and  driving  them  awayi  and  eonverti|ig 
them  to  his  use,  the  defendant  pleaded 
not  guilty  as  to  the  conversion,  and  as 
to  the  taking  and  driving  them  away 
justified  as  -bailiff  of  the.  manor  of  At 
and  thait  such  proceedings  were  had  in 
the  Qourtof  themanox,  that  a  distringas 
issued  directed  to  the  defendant,  who 
by  virtue  thereof  distrained  the  pUin- 
t^s  cattie.  to>  etifprce  his  appearance 
at  the  manor  dourt,  and  concluded  gwa 
eHeademtransgresdOi  without  traversing 
the  place  laid  in  the  declaration :  The 
court,  after  two  arguments  upon  a  spe- 
cial demurrer  for  want  of  a  traverse,  gave 
judgment  that  the  plea  without  a  tra- 
verse was  not  an  answer  to  the  trespass 
at  Hereford;  and  Lee  C.  J.  cited  Cro. 
Eliz.  705.  which  says  that  a  traverse  is 
necessary,  and  thought  the  plea  bad  in 
substance :  Wrigki  J*  waa  of  the  same 
opinimi ;  but  Denison  J.. doubted  whe. 
ther  it  was  bad  in  substance,  though  he 
was  clear  it  was  so  in  form,  and  ihtU 
being  shewn  for  cause  of  demurrer, 
judgment  was  given  for  the  plaintiff.  (;r) 


{z)  This  is  the  case  of  Benjamin  v. 
Howell.  1  Wils.  81.  There  seems  to 
be  no  good  reason  why  the  averment  of 
qucB  est  eadem  should  not  be  considered 
a  good  traverse  of  the  place  in  the  de» 
daration,  as  much  as  it  is  of  tiie  time. 
If  it  be  so  considered,  another  con- 
sequence seems  to  follow,  which  the 
learned  Serjeant  does  not  appear  to 
have  contemplated,  namely,  that  the  ad- 
dition of  a  traverse  will  render  the  plea 
liable  to  a  special  demurrer,  as  it  does 
where  the  Ime  in  the  plea  varies  from 


that  in  the  declaration.  [This  view  of 
tiie  subject  has  been  fuUy  confirmed, 
since  these  observations  were  written, 
by  the  case  of  Hembro  v.  Baiky^  1 
Crompt  &  M.  204?.  S.  C  3  Tyrw.  153. 
This  was  an  action  of  tr6spa9s  for  an 
assault,  and  the  venue  was  laid  in  the 
county  of  Somerset^  without  specifying 
any  parish  or  place :  ainongsto^h^r  pleas, 
there  was  one  justifying  the  assault  in 
defence  of  the  possession  of  a  house  of 
the  defendant  Bayley^  "  situate  in  the 
county  aforesaid,''  and  the  plea  con- 
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Y/hea  the  trespass  in  the  plea  appears 
on  the  record  to  be  the  same  trespass 
with  that  in  the  dechuration,  or  is  alleged 
to  be  so  by  an  averment  of  its  being 
the  same  trespass,  and  the  plaintiff 
traverses  the  canse  of  justification,  he 
thereby  admits  it  to  be  the  same  tres- 
pass, although  in  fact  it  be  a  diflferent 
one ;  and  the  plaintiff  cannot  afterwards 


give  evidence  at  the  trial  that  the  tres« 
pass  in  the  plea  is  a  different  one  from 
that  which  he  intended  in  hb  declara- 
tion ;  he  is  estopped  by  his  admission ; 
for  instead  of  traversing  the  matter  of 
the  plea,  he  ought  to  have  denied  the 
avermoit  of  its  being  the  same  tres« 
pass*  (a)  This  seems  to  be  the  found- 
ation of  a  new  assignment ;  as  where  a 


ehided  as  follows :  **  which  are  the  said 
^  supposed  trespasses  in  the  introdno- 
^  tory  part  of  this  plea  mentioned,  and 
^  whereof  the  said  }^ntiff  hath  com- 
^  pkuned  against  the  defendants;  with- 
^  out  this,  that  the  said  defendants  were 
**  guilty  of  the  said  supposed  trespasses, 
'*  or  any  or  either  of  them,  elsewhere 
''than  in  the  said  dwelling-house  si- 
"  tuate  as  aforesaid :  and  this  they  are 
''  ready  to  verify,  &c."  And  it  was 
holden  that  the  qtue  est  eadem  was  suf- 
ficient, and  that  the  traverse  was  super- 
fluous, and  bad  on  special  demurrer. 
And  Lord  Lyndhurst  C.  B.,  adverting 
to  the  note  above,  said,  ''  Mr.  Serjeant 
''  Williams  says,  that  the  reason  being 
^  put  an  end  to,  it  is  reduced  to  a 
''  matter  of  mere  form ;  and  he  gives  a 
«<  very  sound  reason  for  the  qua  est 
^  eadem  being  sufficient  There  can 
'^  be  no  reason  for  adding  a  traverse ; 
<'  the  reason  of  the  form  used  in  the 
*'  ancient  precedents  no  longer  exists." 
And  BayUy  B.  said,  "  Try  it  on  prin- 
**  ciple :  the  allegation  in  the  declaration 
^  is  transitory  as  to  time  and  place ;  the 
''  plaintiff  might  give  in  evidence  an 
^  assault  at  any  time  and  place.  Then 
"  the  defendant  justifies  an  assault  at  a 
"  particular  place,  and  adds  that  it  is 
'<  the  same  assault  complained  of  in  the 
^  declaration.  Does  he  not  thereby 
"  virtually  exclude  any  other  place, 
*'  and  then  is  not  the  traverse  super- 
*^  fluous,  and  consequently  bad  on  spe- 
**  cial  demurrer."  Again,  in  the  case  of 
Oanoardine  v.  fVatkinsy  5  Mees.  k  W. 


3S2.,  which  was  an  action  of  trover, 
for  a  sheep,  and  having  been  brought 
after  the  rule  ff.  T.  4*  W.  4.  (by  which 
all  statement  of  venue  in  pleadings  is 
abolished,  except  as  respects  the  name 
of  a  county,  for  the  venue  in  the  action, 
in  the  margin),  the  venue  was  laid  in 
Herefordskirej  but  no  parish  or  place 
specified  in  the  declaration :  the  de- 
fendant pleaded  a  local  justification, 
viz.  a  distress  for  market-toll,  in  a 
market  in  the  town  of  Kington  in  the 
county  of  Herrford^  with  the  allegation 
of  qua  est  eadem^  and  a  special  traverse 
absque  hoc  that  he  was  guilty  elsewhere 
than  in  the  place  mentioned  in  the  plea. 
And  it  was  holden  that  the  plea  was 
bad  on  special  demurrer.  And  Lord 
Abinger  C.  B.  said,  that  the  point  was 
expressly  decided  in  Hembro  v.  Bayley^ 
and  the  court  were  disposed  to  adhere 
to  that  decision.  And  Parke  B.  added, 
that  he  doubted  whether  either  the  qua 
est  eadem^  or  the  special  traverse,  were 
necessary  in  the  present  case,  because 
the  place  mentioned  in  the  plea  did 
not  vary  from  that  stated  in  the  de- 
claration ;  but  that  if  the  place  varied, 
a  traverae  ought  to  be  inserted.  —  It 
has  been  laid  down  in  a  late  case  as  a 
general  principle,  that  wherever  the  pre- 
cise locality  becomes  material  to  the  de- 
fence, it  lies  upon  the  defendant  to  fix  it 
U  A.&^.ei6.  EUisony.Isks.  SP.& 
D.  391.  S.  C.  antd.  Vol.  L  SOO.  note.] 
(a)  [See  antd,  Vol.  I.  p.  300 1.  note 

c  4 


hh 


Mellor  versus  Walker. 


licence^  or  son  assauli  is  pleaded,  and 
the  defendant  has  in  the  former  case 
exceeded  the  licence,  and  in  the  other, 
had  once  beat  the  plaintiff  in  his  own 
defence,  but  afterwards  beat  him  with- 
out any  reason,  and  there  is  only  one 
count  in  the  declaration  (&) ;  the  plea 
in  plain  language  is,  ^*  you  gave  me  a 
"  licence  to  cut  down  trees,"  or,  "  you 
*<  assaulted  me,  and  I  beat  you  in  my 
*^  own  defence,  which  I  had  a  right  to  do, 
*^  and  thai  is  the  trespass  you  complain 
*'  of  in  the  declaration  :  "  if  the  plaintiff 
deny  the  licence,' or  that  he  assaulted 
the  defendant,  he  admits  that  the  tres- 
pass in  the  plea  is  the  same  with  that 
in  the  declaration  :  therefore  if  the  de- 
fendant prove  a  licence  from  the  plain- 


tiff to  cut  down  trees,  or  an  assault  by 
him  on  the  defendant,  at  any  time, 
(the  day  being  immaterial,  as  we  have 
already  seen,  in  the  plea  as  well  as  in 
the  declaration,)  the  plaintiff  will  not  be 
allowed  to  shew  in  evidence,  that  the 
trespass  he  intended  in  the  declaration 
was  for  cutting  down  trees  at  another 
time  without  his  licence,  or  a  battery 
at  another  time  when  he  did  not  assault 
the  defendant  (c)  The  same  observa- 
tion will  be  found  to  apply  to  most  cases 
where  a  new  assignment  is  held  to  be 
necessary;  though  in  many  of  them, 
consisting  of  intricate  and  perplexed 
facts,  the  reason  does  not  appear  so 
obvious. 


(b)  [Where  there  are  several  counts, 
it  has  not  been  unusual  for  the  defend- 
ant to  aver  the  identity  of  the  trespasses 
therein  supposed,  and  then  to  proceed  to 
plead  matter  which  is  only  an  answer 
to  one  cause  of  action.  But  this  mode  of 
pleading  is  bad  on  demurrer.  5  Taunt 
200.  Aitkefihead  v.  Blades^  Arguendo. 
1  Marsh.  17.S.C.  2  Chitt  Rep.  291. 
Edmonds  v.  W€iUer,    1  Alcock  &  Nap.  9. 

Walsh  V.  Shaw.  4-  A.  &  E.  270.  per 
Paiteson  J.  If,  however,  the  plaintiff, 
instead  of  demurring,  replies  to  the  plea, 
he  admits  the  allegation  that  there  is 
but  one  cause  of  action,  and  is  restricted 
thereto  at  the  trial.     Ry.  &  M.  118. 

Gale  V.  DaJrymple.     Ibid.  121.  note. 

Gibson  v.  Hawkey.      1  Chitt   PI.  414. 


6th  ed.  An  averment,  in  a  plea  to  a 
declaration  in  assumpsit^  that  the  sum 
charged  to  be  due  on  the  account  stated 
is  the  same  as  that  due  on  a  consi- 
deration mentioned  in  another  count,  is 
not  open  to  objection.  4  A.  &  E.  262. 
Mee  V.  Tomlinson.  5  Nev.  &  M.  624. 
S.  C.  As  to  the  proper  mode  of  alleg- 
ing such  identity,  see  5  M.  &  W.  468. 
Rawlinson  v.  Shand.  2  Dowl.  N.  S. 
418.  Eayner  v.  Wriyht.^ 

(c)  As  to  pleading  a  licence,  see 
1  Saund.  SOO  /.  note  (p).  And  as  to 
the  point  respecting  an  assault  at  an- 
other time,  see  1  Esp.  38.  Eandle  v. 
IVebb,  As  to  traversing  and  new-as- 
signing at  the  same  time,  see  1  Saund. 
SOO  d  and  the  notes  there. 


[   6  ]      Jefireson,    executor  of   Jefireson,   against  Morton, 
^^  ^  and  Dawson,  and  others,  Tertenants  of  Yarway. 

Easter,  21  Car.  II.  RoL  291.  or  201. 
Scire  fiiciu  by    ^'^^.'f^')  "RE  it  remembered,  that  Sir  Orlando  BridgmaUy 

an  executor  owit.   j  JJ   ^^^  ^^^^  ^^  ^^^  ^^  ^^  ^^  ^^  ^^^ 


m.  21  &  22  Car.  11.  Regis. 


the  now  king  of  Englandy  &c  oh  Monday  in  three  weeks 
of  Easier^  in  the  same  term,  before  our  said  lord  the  king  at 
Westmmstery  with  his  own  hand  delivered  here  into  the  court 
of  our  said  lord  the  king,  a  certain  record  (1)  had  before  our 
said  lord  the  king  in  his  chancery  at  fFestminstery  in  the 
county  of  Middlesex,  in  these  words :  Pleas  before  our  lord 
the  now  king  in  his  chancery  at  Westminster^  in  the  comity  of 


Jeffreson 
V.  Morton 
and  others. 


upon  a  recog- 
nisanee  in 
chancery 
against  the  ter- 
tenants,  Ten- 


(1)  Though  the  plaintiff  should  die 
within  a  year  after  he  has  obtained  judg- 
ment, his  personal  representative  cannot 
have  execution  against  the  defendant 
without  a  scire  facias  ;  Fitz.  Execution, 
143.  where  scire  facias  seems  to  be  in- 
serted by  mistake  instead  of  fieri  facias. 
15  H.  7.  16.  b.  1  Rol.  Abr.  900.  (P.) 
pi.  ly  2. ;  nor  J  in  case  of  the  death  of 
the  defendant  within  that  period,  can 
the  plaintiff  have  an  elegit  under  stat 
Westm.  2.  c.  18.  against  his  lands  in 
the  hands  of  his  heir,  or  terre-tenants, 
or  generally  any  other  execution,  with- 
out a  scire  facias  against  his  heir  and 
terre-tenants,  or  personal  representative, 
although  he  may  in  some  cases  have  a 
fieri  facias  against  his  goods  in  the  hands 
of  his  executor,  as  we  have  already  seen. 
See  1  Saund.219/  WheaOey  y.Lane. 
So  where  the  conusee  dies  within  a  year, 
his  executor  cannot  have  an  elegit  upon 
a  recognisance  at  common  law  without 
a  icire  facias  ;  nor,  if  the  conusor  dies 
within  that  time,  can  the  conusee  have 
an  elegit  against  his  heir,  or  terre-te- 
nants, without  such  writ ;  F.  N.  B.  597. 
D. ;  the  rule  being,  that  where  a  new 
person,  who  was  not  a  party  to  a  judg- 
ment or  recognisance,  derives  a  benefit 
by,  or  becomes  chargeable  to,  the  exe- 
cution, there  must  be  a  scire  facias  to 
make  him  a  party  to  the  judgment,  or 
recognisance.     1  Ld.  Raym.  245.  Pen^ 


oyer  \.  Brace.  S.  C.  1  Salk.  319,  320. 
2  Ld.  Raym.  768.  Queen  v.  Ford.  2 
Inst.  471-  At  the  common  law,  if  the 
plaintiff  did  not  sue  out  execution  within 
a  year  and  a  day  after  judgment  in  per- 
sonal actions,  or  recognisance  acknow- 
ledged, he  could  not  have  a  scire  facias^ 
but  the  plaintiff  or  conusee  was  obliged 
to  bring  an  action  of  debt  on  the  judg- 
ment or  recognisance.  This  being  a 
tedious  process,  the  stat  Westm.  2.  (13 
£dw.  1.)  c.  45.  gives  a  scire  facias 
upon  a  judgment  in  personal  actions, 
and  upon  a  recognisance,  afier  a  year 
and  a  day ;  but  a  scire  facias  lay  at  the 
common  law  after  that  time  on  a  judg- 
ment in  a  real  action  ;  2  Inst  469.  Co. 
Litt  290.  b.  291.;  and  Lord  ^oft  seems 
to  have  been  of  opinion,  that  a  scire 
facias  might  always  have  been  sued  out 
upon  a  judgment  in  personal  actions  after 
a  year  and  a  day.  1  Salk.  258.  Withers 
V.  Harris,  (a)  It  is  called  a  scire  facias 
from  these  essential  words  in  the  writ, 
**  quod  scire  facias  prefat.  T.  (the  de- 
^*  fendant)  quod  sit  coramy&costensurus 
**  si  quid  pro  se  habeat  aut  dicere  sciat 
*'  quare,  &c :"  whence  it  appears  that  the 
defendant  or  conusor  is  to  be  warned  to 
plead  in  bar  of  the  execution  ;  and  there- 
fore a  release  of  all  executions  is  held  to 
be  a  good  plea.  It  is  also  considered  in 
the  nature  of  an  action,  and  therefore  a 
release  of  all  actions  b  a  bar  to  it;  for 


(a)  2  Salk.  600.  S.C.    2Ld.  Raym. 
806.  S.  C.     [See  the  judgment  in  His- 


cochs  V.  Kemp,  3  A.  &  E.  679,  680. 
5Nev.  &M.113.  S.C] 
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Jeffrbson 
V,  Morton 
and  others. 

' . ' 

dees  of  the 
conusor. 

Scire  facias.' 


R.Y.  entered 
^nto  recogni- 
xaneetoT.F. 


Alid^sex,  of  the  term  of  the  Holy  Trinity,  in  the  2Qtii  year 
of  the  reign  of  our  lord  Charles  the  2d,  hj  the  grace  of  God, 
of  JEnff land,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  &c  .Middlesex,  to  wit.  Our  lord  the  king  has 
sent  to  the  sheriff  of  the  county  of  Middlesex  hk  writ  close 
in  these  words,  to  wit:  Charles  the  2d,  by  the  grace  of  Grod 
of  England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  &c.  to  the  sheriff  of  Middlesex  greeting :  whereas 
on  the  16th  day  of  Auffust,  in  the  12th  year  of  our  reign, 
Robert  Yartoay,  citizen  and  merchant-tailor  oi  London,  a|)- 
peaiing  personally  before  us  in  our  chancery,  acknowledged 
himself  to  ^owe  to  John  Jeffreson,  of  High  Holbom,  in  your 
county,  esq.  4000^  of  lawful  money  of  England,  which  he 
ought  to  have  paid  him  on  the  feast  of  ^i^.  Bartholomew  the 
apostle  then  next  following,  as  appeajs  to  us  by  an  inspection 
of  the  rolls  of  our  said  chancery,  and  did  not  pay  the  same  to 
the  said  John  in  his  life-time,  or,  after  the  death  of  him  the 


whenever  the  defendant  may  plead  to 
any  writ,  whether  original,  or  judicial 
as  this  writ  isi  it  is  in  law  an  action ; 
Co.  Litt  290.  b.  291.  3  Mod.  189. 
Obrian  v.  Bam ;  and  the  plea  may  pray 
judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  action.  2  Wils.  251.  Grey 
V.  Jones.  2  Black.  1227-  PuUeney  v. 
Townson.  1  T.  R.  268.  Fenner  v. 
Evans.  2  T.  R.  46.  Winter  v.  Kretch- 
man.  See  also  Skin.  682.  Woodyeer 
V.  Gresham.  If  execution  be  sued  out 
after  the  year  and  day  without  a  scire 
facias,  it  is  not  void,  but  voidable  only 
.  by  writ  of  error.  3  Lev.  404.  Patrick 
V.  Johnson.  1  Salk.  261.  Howard  v. 
Pitt,  in  which  Bussel'a  case,  4  Leon. 
197.  to  the  contrary  is  denied,  (b)  If  a 
recognisance  be  acknowledged  in  chan- 
cery, that  is,  in  the  ordinary  legal  court 


there,  it  may  hold  plea  of  a  scire  facias 
to  have  execution ;  but  if  issue  be  joined, 
or  there  be  a  demurrer  to  part,  and  issue 
on  the  residue,  the  chancellor  delivers 
the  whole  record  to  the  court  of  K.  B. 
but  not  to  any  other,  and  judgment  is 
given  there  upon  the  demurrer  as  well 
as  upon  the  issue.  Latch.  3.  Blaxton's 
case.  1  £q.  Cas.  Abr.  128.  And  it  is 
not  necessary  the  issue  should  be  tried 
at  bar;  it  may  be  tried  at  Nisi  Prius. 
Cro.  Car.  313.  Eyres  v.  Taunton.  From 
the  words  "  with  his  own  hand,"  it 
seems,  the  chancellor  formerly  used  to 
deliver  the  record  to  the  court  of  K.  B. 
himself;  but  the  present  course  is  to 
deliver  it  by  the  clerk  of  the  petty  bag  ; 
for  what  is  done  by  his  officer  may  be 
said  to  be  with  the  proper  hand  of  the 
chancellor.    1  Eq.  Cas.  Abr.  129.  (c) 


(5)  [And  it  was  held  accordingly  in 
Blanchenay  v.  Burt.  Q.  B.  E.  T.  1843, 
overruling  Mortimer  v.  Piggott.  4  A. 
&  E.  363.  note.  S.C.  2  Dowl.  615.] 


(e)  See  further  as  to  scire  facias, 
post,  7la,et  seq.  and  the  notes  there. 
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said  John,  to  Jokn  Jeffreson,  gent,  executor  of  the  last  will  and   Jevfrvsok 

testament  of  the  said  John  Jeffresm  deceased,  as  it  is  said,  we   ^*  Morton 

cominand  you  that,  by  good  and  lawful  men  of  your  buliwick,  , 

you  make  known  to  the  said  Robert,  that  he  be  before  us  in  sheriff  com- 

oor  said  chancery  in  three  weeks  from  the  day  of  the  Holy  manded  to 

Trmitjf  next  c(Hning  wheresoever  it  shall  then  be,  to  shew  if  ^^^ 

he  have   or  can  say  any  thing  for  himself  why  the  said 

money  (2)  ought  not  to  be  levied  of  his  lands  and  chattels,  and 

delivered  to  the  said  executor  according  to  the  force,  form, 

and  effect  of  the  said  recognizance,  and  that  you  have  there 

the  names  of  those  by  whom  you  shall  so  cause  it  to  be  made 

known  to  him,  and  this  writ.    Witness  oursdf  at  fVestmiMter^ 

the  26th  day  of  May,  in  the  20th  year  of  our  reign. 

At  which  said  three  weeks  of  the  Holy  TMnity,  before  our 
said  lord  the  now  king  in  his  said  chancery  here,  to  wit,  at 
Westminster  aforesaid,  comes  the  said  Jokn  Jeffreson,  the  now 
plaintiff,  by  John  Wilkinson,  his  attorney,  and  the  sheriff  of 
the  ooimty  of  Middlesex  aforesaid,  to  wit.  Sir  Dennis  Gattden, 
knt  and  Sir  Thomas  Dames,  knt.  now  here  returns  that  the  Sheriff  returns 
said  Robert  is  dead ;  whereupon  our  lord  the  now  king  sent  **"*  ^  ""^^^ 
his  other  writ  dose  directed  to  the  sheriff  of  Middlesex  afore- 
said, in  these  words :  Charles  the  2d,  by  the  grace  of  God  of 
England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  &c.  to  the  sheriff  of  Middlesex  greeting:  whereas  on 
the  16th  day  of  AugtLst,  in  the  12th  year  of  our  reign,  Robert 
Yartoay,  citizen  and  merchant-tailor  of  London,  personally  Another  wire 
a{q)earing  before  lis  in  our  ehancery,  acknowledged  himself  to  ^*'^^' 


(2)  The  scire  facias  ought  to   con-  against  his   executor  must  not  be  to 

elude  quare  exeeutio  fieri  non  debet,  and  shew  cause  wherefore  a  new  writ  of 

if  the  words  <*  non  debet*"  are  omitted,  inquiry  should  not  be  awarded;  for  the 

it  is  said,  the  writ  is  bad  and  not  amend-  damages  were  assessed  before  the  de- 

able.     2  Lutw.  1281,  1282.  Baxter  v.  fendant's  death,   and  the  writ  would 

TWA,   SKeb.  190.  3fa7i€/andCo/l^'s  therefore  be  quashed;  but  it  ought  to 

case.     If  the  defendant  dies  after  judg-  be,  why  the  damages  assessed  should  not 

ment,  the  conclusion  of  the  scire  facias  be  adjudged  to  the  plaintiff*     1  Wils. 

against  his  personal  representative  must  243.  Goldsworthy  v.  SouthcotL    If  the 

be  according  to  the  situation  of  the  defendant  had  died  after  the  award  of 

cause  at  the  time  of  his  death ;  as  where  the  writ  of  enquiry,  and  before  the  exe- 

the  defendant  died  after  interlocutory  cution  of  it,  the  conclusion  must  be  why 

judgment  and  damages  assessed  on  a  the  damages  ought  not  to  be  assessed 

writ  of  inquiry,  but  before  final  judg-  and    recovered    against  the   executor, 

ment,  the  conclusion  of  the  scire,  facias  LiU.  £nt«  647. 


Jefireson  versus  Morton  and  others. 


Jeffreson 
V.  Morton 
and  others. 


owe  to  John  Jejffreson,  of  Hiffh  Holbom,  in  your  county,  esq. 
400021  of  lawful  money  of  England^  which  he  ought  to  have 
paid  to  him  on  the  feast  of  St  Bartholomew  the  apostle  then 
next  following,  as  appeared  to  us  by  inspection  of  the  rolls  of 
our  said  chancery,  and  had  not  paid  the  same  to  the  said  John 
in  his  life-time,  or,  after  the  death  of  him  the  said  John^  to 
John  Jeffresony  gent,  executor  of  the  last  will  and  testament 
of  the  sfdd  John  Jeffreson  deceased,  as  it  was  said,  we  lately 
commanded  you  by  our  writ  that,  by  good  and  lawful  men 
of  your  bailiwick,  you  should  make  known  to  the  said  Robert 
Yartoay^  that  he  should  be  before  us  in  our  said  chancery,  at 
a  certain  day  now  past,  wheresoever  it  should  then  be,  to 
shew  if  he  had  or  could  say  any  thing  for  himself  why  the 
said  money  ought  not  to  be  levied  of  his  lands  and  chattels, 
and  delivered  to  the  said  executor  according  to  the  force, 
form,  and  effect  of  the  said  recognizance ;  and  that  you  should 
have  there  the  names  of  those  by  whom  you  should  so  cause 
it  to  be  made  known  to  him,  together  with  our  said  writ ;  at 
which  day,  in  our  said  writ  contained,  you  returned  to  us  in 
our  said  chancery  that  the  said  Robert  is  dead,  as  by  the 
return  thereof  remaining  of  record  on  the  (3)  files  of  our  siud 
chancery  more  fully  appears ;  therefore  we  conunand  you  that, 
by  good  and  lawful  men  of  your  bailiwick,  you  make  known 
to  the  heir  (4)  of  the  said  Robert^  and  also  to  the  tenants  of 


(3)  The  reason  of  using  this  word  is, 
because  the  legal  proceedings  of  the 
court  are  not  enrolled  as  in  the  courts 
of  common  law  in  rolUy  but  remain  on 
JUes  in  the  office  of  the  petty  bag, 
4  Inst  80. 

(4)  It  is  the  usual  way  to  join  the 
heir  and  tenants  of  the  lands  (d),  or^  as 
they  are  generally  called^  terre-tenants, 
in  the  writ  of  scire  facku;  F.N.B.  597. 
note  (a).  Cro.  Eliz.  8, 6.  Heydori^  case. 
Cro.  Car.  295.  Eyres  v.  TaunUm.  2 
Salk.  598.  Pantony.ffalL  Lill.  Ent 
S84,  385. ;  but  it  is  said,  that  if  it  be 
returned  that  the  heir  has  no  lands,  the 
writ  may  proceed  against  the  tenants  of 
the  lands  without  him ;  F.  N.  B.  tUn 


suprd :  and  it  may  be  either  against  the 
tenants  of  the  lands  generally,  without 
naming  them,  or  against  them  by  name ; 
F.  N.  B.  ubi  suprd.  2  Salk.  600.  Proc- 
tor v.  Johnson ;  but  the  former  is  the 
best  form,  and  is  now  constantly  used ; 
for  if  the  plaintiff  undertake  to  name 
them,  he  must  name  them  all,  and  if  he 
do  not,  those  who  are  named  may  plead 
in  abatement.  Comb.  282.  Berisford  ▼. 
Cbfc.  The  writ,  whether  on  a  judgment 
recovered  against  the  ancestor,  or  a  re- 
cognisance acknowledged  by  him,  which 
is  in  the  nature  of  a  judgment,  may 
also  be  brought  against  the  heir  without 
the  tenants  of  the  lands.  The  plaintiff, 
however,  cannot  have  execution  against 


{d)  As  to  what  is  meant  by  "  tenants  of  the  land,"  see  post,  note  (9). 
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the  lands  and  tenements  which  were  of  the  said  Robert  at  the 
time  of  the  recognizance  aforesaid,  or  at  any  (5)  time  after, 
that  they  be  before  us  in  our  chancery  in  three  weeks  from 
the  day  of  St  Michael  next  coming,  wheresoever  we  shall 
then  be,  to  shew  if  they  have  or  can  say  any  thing  why  the 
said  AQQOL  ought  not  to  be  levied  of  the  lands  and  tenements 
which  were  of  the  said  Robert  at  the  time  of  the  said  recogni- 


Jevfrbson 
V,  Morton 
and  others. 


Sheriff  com- 
manded to 
warn  the  heir 
andter- 
tenantsof  R.Y. 


the  heir  of  any  more  than  a  moiety  of 
the  lands  which  were  his  ancestor's  at 
the  time  of  the  judgment  or  recogni- 
sance, or  after.  For  it  is  held,  that  the 
heir  is  chargeable  €U  tenant  of  the  lands, 
and  not  as  heir,  and  that  an  action  of 
debt  does  not  lie  against  him  on  the 
judgment  or  recognisance,  as  it  does  on 
the  bond,  of  his  ancestor,  but  a  scire 
facias  only  to  have  execution  of  the  an- 
cestor's lands  in  his  hands.  3  Rep.  12. 
Sir  W.  Harberts  case.  Dy.  271 .  a. 
pL  25.  Sir  W.  Jones,  87»  88.  Bcwyer  v. 
RivitL  S.C.  SBulst  317.  Palm.  419. 
Poph.  153.  And  as  the  execution  which 
the  plaintiff,  or  conusee,  is  intitled  to  sue 
out  against  the  tenant  of  the  lands,  is  a 
writ  of  el^it  by  virtue  of  stat.  Westm. 
2.  (13  Edw.  1.)  c.  18.,  by  which  no 
more  than  a  moiety  of  the  lands  is 
delivered  by  the  sheriff,  therefore  the 
execution  against  the  heir,  who  is  liable 
only  as  tenant  of  the  lands,  must  ne- 
cessarily be  the  same,  (e)  And  as  when 
execution  is  taken  out  against  the  an- 
cestor in  his  life-time,  the  plaintiff  or 
conusee  can  extend  only  a  moiety  of 
his  lands  by  the  writ  of  elegit,  so  the 
execution  is  the  same  after  his  death ; 
for  the  scire  facias  is  merely  for  the 
purpose  of  enabling  the  plaintiff  or 
conusee  to  sue  out  execution  against 


the  lands  of  the  ancestor  in  the  hands 
of  the  heir,  which  he  is  prevented  from 
doing  by  the  death  of  the  ancestor ;  see 
Skin.  682.  Woodyeer  v.  Gresham ;  but 
it  does  not  alter  the  nature  of  the 
execution  any  more  than  it  does  the 
nature  of  the  debt  2  Atk.  608.  Stile- 
man  V.  Ashdown.    S.  C.  Amb.  13 17. 

Another  reason  assigned  is,  that  the 
heir  is  not  named  either  in  the  judg- 
ment or  recognisance;  the  form  of  the 
judgment  being,  that  the  plaintiff  do  re- 
cover his  debt  or  his  damages  assessed, 
and  of  the  recognisance,  that  he  is  con- 
tent and  granto  that  execution  shall 
be  made  of  his  lands  and  tenements. 
3  Rep.  12.  b.  Sir  W.  HarbeH'%  case. 
3  Bulst  321.  Boyer  v.Rivitt,  per  Dodde- 
ridge  J.  And  though  the  heir  plead  a 
false  plea  to  the  scire  facias,  it  does  not 
vary  the  execution;  for  the  remedy 
given  by  stat  Westm.  2.  cannot  be 
enlarged  or  altered  by  the  plea  of  the 
heir,  or  tenant  of  the  lands.  Sir  W. 
Jones,  87,  88.  Carth.  93.  Brand- 
lin  v.  Millbank.  S.  C.  Comber.  162. 
However,  in  some  respects,  the  heir 
is  considered  as  such ;  for  if  he  be  an 
infant,  he^  may  to  the  writ  of  scire 
facias  pray  his  age,  and  the  parol  will 
demur.  3  Rep.  13.  b.  Sir  W.  Harberfs 
case.  (/) 


(e)  [But  now  by  stat.  1  &  2  Vict  68  a.  et  seq.  note  to  UnderhiU  v.Beve- 

c.  110.,  the  elegit  creditor  may,  gene-  reux.'] 

rally  speaking,  extend  all  the  debtor's  (/)  So  the  parol  will  demur,  in  case 

land  instead  of  a  moiety.    See  post^  of  an  action  against  the  keir  upon  the 
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zanoe,  or  at  any  time  after,  and  delivered  to  the  said  executCHr 
according  to  the  force,  form,  and  effect  of  the  said  recogni- 
zance (6),  and  have  there  the  names  of  those  by  whom  you 
shall  so  cause  it  to  be  made  known  to  them,  and  this  writ: 


But  if  an  action  be  brought  against 
the  heir  on  an  obligation  made  by  his  an- 
cestor in  which  he  has  bound  his  heirs, 
the  heir  is  not  charged  as  tenant  of  the 
lands,  but  as  a  debtor  in  the  debet  and 
detinet ;  for  if  he  be  charged  in  the  de- 
tinet  only,  it  was  error  at  the  common 
law,  but  is  now  aided  after  verdict  by 
Stat  16  &  17  Car.  2.  c.  8. ;  and  in 
case  judgment  is  given  against  him,  the 
whole  of  the  land  descended  which  he 
was  seised  of  at  the  time  of  suing  the 
original  writ,  or  filing  the  bill,  may  be 
delivered  to  the  plaintiff  in  execution, 
though  the  plaintiff  was  not  entitled  to 
have  any  part  of  the  land  in  execution 
against  the  ancestor  himself.  (^)  Dy. 
S73.  b.  Plow.  441.  Davy  v.  Pepy8.  3 
Rep.  12.  a.  Sir  W.  Harbere^  case.  Sir  W. 
Jones,  87.  Bowyer  v.  RivitL  S.  C.  Pop. 
153.  2  Atk.  608.  Stileman  v.  Ashdown. 
See  the  form  of  the  extent  against  an 
heir.  Tidd.  Prac.  Forms,  356.     And  the 


reason  seems  to  be,  because  the  common 
law  allowing  an  action  of  debt  against 
the  heir  on  the  bond  of  his  ancestor,  and 
the  executor  being  intitled  to  the  whole 
of  the  personal  estate,  the  plaintiff  would 
derive  no  fruit  from  his  action,  unless  he 
could  take  the  real  estate  in  execution, 
3  Rep.  12.  a.  And  as  the  obligee  may 
sue  either  the  heir  or  executor,  the  heir 
cannot  plead  that  there  is  an  executor, 
and  that  he  has  assets.  Bro.  Assets  per 
Descent,  33.  Plow.  439.  b.  Davy  v. 
Pepys.  Dy.  204.  b.  3  Lev.  189.  Da- 
vies  V.  Churchman.  2  Atk.  426.  1  P. 
WiL  203.  The  heir,  however,  is  not 
liable  any  further  than  to  the  value  of 
the  land;  and  therefore  to  an  action 
against  him  on  th^  bond  of  his  ancestor, 
the  heir  may  plead  payment  by  him  to 
other  bond  creditors,  before  the  com- 
mencement of  the  action,  to  the  full  va- 
lue of  the  lands.  1  Str.  665.  Buckley  v. 
Nightingale,  (h)    But  in  order  that  the 


bond  of  his  ancestor ;  but  not  in  an  ac- 
tion against  an  infant  devisee  under  the 
Stat.  3  W.  &  M.  c.  14.  s.  2.  4  East, 
485.  Flasket  v.  Beeby.  [But  now,  by 
Stat  1  W.  4.  c  47.  s.  10.,  "  where  any 
**  action,  suit,  or  other  proceeding  for 
"  the  payment  of  debts  or  any  other 
**  purpose,  shall  be  commenced  or  pro- 
<<  secuted  by  or  against  any  infant 
*'  under  the  age  of  21  years,  either 
**  alone  or  together  with  any  other  per- 
<<  son  or  persons,  the  parol  shall  not 
"  demur,  but  such  action,  suit,  or  other 
**  proceeding  shall  be  prosecuted  and 
**  carried  on  in  the  same  manner  and 
**  as  effectually  as  any  action  or  suit 
<<  could,  before  the  passing  of  this  Act, 


"  be  carried  on,  or  prosecuted  by  or 
*<  against  any  infant  where,  according 
*'  to  law,  the  parol  did  not  demur."] 

(g)  That  is,  at  common  law ;  for  by 
Stat.  Westm.  2.,  he  might  have  had  an 
elegit  against  the  ancestor. 

(h)  But  he  cannot  plead  that  he  has 
laid  out  money  beyond  the  amount  of 
the  rents  in  repairs  of  the  premises  de- 
scended ;  and  quare^  whether  the  plea 
would  be  aided  by  an  averment  that  the 
repairs  were  necessary.  1  T.  R.  454. 
Shetelworth  v.  Neville.  [See  further 
as  to  the  right  of  the  heir  to  retain  for 
his  own  specialty  debt,  1  Sim.  &  Stu. 
458.  461.  Loomes  v.  Stotherd.  1  Russ. 
538.  Player  v.  FozhaU.    As  to  the 
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Witness  ounself  at  Westminster^  tJbe  10th  day  of  Jumy  in  the  Jeffreson 

20th  year  of  our  reign.  ^^  Morton 

At  which  said  three  weeks  of  St.  Michael  before  our  said  ^^""^^^^^ 
lord.the  now  king,  in  his  said  chancery  here,  to  wit,  at  West-- 


hdr  should  be  no  further  liable,  it  ifi 
necessary  for  him  to  confess  the  action> 
and  shew  the  certainty  of  the  assets. 
Plow.  440.  2>acyy.P^py«.  2RoLAbr. 
71.  1  Str.  665.  (the  form  of  the  plea,  and 
of  a  prayer  of  judgment  for  the  assets 
confessed,  together  with  an  award  of  an 
inquiry  of  the  annual  value  of  them,  and 
of  the  writ  of  inquiry,  may  be  seen  in 
Rast.  Ent  172.  b.  178.  a;  Lib.  Plac. 
173,  174.)  For  if  issue  be  taken  on  the 
quantity  of  assets,  and  it  be  found  tliat 
the  heir  has  other  lands  by  descent ;  7 
Mod.  44.  Smkh  y.  Angel ;  or  if  he  plead 
a  fact  which  he  knows  to  be  false,  and  it 
be  found  against  him ;  as  where  he  says 
that  he  has  nothing  by  descent,  and  the 
jury  find  that  he  has  samethingy  however 
small  it  may  be,  and  insufficient  to  dis- 
chai^e  the  debt,  the  plaintiff  is  entitled 
to  a  general  judgmtent  for  the  debt,  da- 
mages, and  costs,  and  to  sue  out  the  like 
execution  against  him  as  on  a  judgment 
for  his  own  debt;  and  therefore  the  plain- 
tiff may  hav^  a  capias  ad  satisfaciendum, 
fieri  faciasy  or  an  elegit  for  a  moiety  of 
sdl  the  lands  which  the  heir  is  seised  of 
whether  by  descent  or  otherwise.  Plow. 
440.  t)avy  v.  Pepys,  2  Leon.  11.  Hinde 
and  Lyon'%  case.  2  Rol.  Abr.  70  (C.) 
pi.  2.  Dyer,  149.  a.  Sir  W.  Jones,  87. 
Bowyer  v.  Rivitt,  (i)  So  it  is  where 
the  heir  pleads  payment  by  a  co-obligor ; 
Carth.9S.  Brandliny.  MiUbanh.  S.C. 
Comb.  162.;  or  pleads  a  bad  plea;  2  Ld. 
Raym.783.  Smith y.AngeU.  S.C.  1  Salk. 
354.  7  Mod.  40  S  Bac  Abr.  30. ;  but 
it  seems  certain,  from  the  present  libe- 


rality of  the  courts,  that  the  defendant 
would  be  permitted  to  amend  his  plea, 
if  the  defect  arose  from  mispleading, 
and  the  plea  be  an  honest  and  fair  one. 
And  a  special  judgment,  that  the  plain- 
tiff shall  recover  the  debt,  damages,  and 
costs,  to  be  levied  out  of  the  lands  de~ 
scendedj  given  without  the  plaintifi^s 
consent,  is  erroneous.  2  Rol.  Abr.  71. 
pi.  8, 9.  2  Ld.  Ray m.  786.  Smith  y.AngeU. 
There  is  some  difference  of  opinion  with 
respect  to  the  nature  of  the  judgment 
when  obtained  against  the  heir  on  de- 
murrer,  or  by  default  In  Bowyery. 
RiviUy  Sir  W.  Jones,  88.  S.  C.  Poph. 
153.,  it  is  laid  down,  «  that  though  the 
**  judgment  against  the  heir  be  a  gene- 
'^  ral  one  when  he  pleads  a  false  plea, 
«  yet  if  the  judgment  be  hy  confession 
"  nil  dicity  or  nan  est  informatus,  it  must 
«*  be  only  of  the  assets  descended,"  and 
the  same  is  held  in  Dyer,  81.  a.  Luson's 
case.  Finch's  Law,  384.  But  in  Davy 
v.  Pepysy  Plow.  440.,  it  b  said,  « that  if 
*'  the  heir  do  not  confess  the  action, 
««  and  shew  the  certainty  of  the  assets, 
"  but  pleads  that  he  has  nothing  by 
"  descent,  or  if  judgment  be  given  by 
"  default,  or  nil  didty  or  confession,  or 
"  on  any  other  matter  or  ground  what- 
"  soevery  without  confessing  and  shew- 
«  ing  the  certainty  of  the  assets,  the 
<<  plaintiff  shall  have  execution  of  his 
"  other  land,  or  of  his  goods,  or  of  hb 
«*  body,  as  he  should  have  for  the  debt 
"  of  the  heir  himself  on  hb  own  bond." 
And  the  same  law  is  holden  in  the  fol- 
lowing authorities.  2  Rol.  Abr.  70.  (C.) 


right  of  the  d^isec  to  retain,  see  1  Siau 
&Stu«458.] 


(t)  [1  Gr.  &  J.  584.  note  (a).  Brown 
v.  Shuker*    See  antd,  p.  7  a.  note  (e).] 


Id 
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minster  aforesaid,  comes  the  said  Joseph  Jeffreson^  now  pliuntiff, 
by  his  said  attorney,  and  the  sheriff  of  the  county  of  Middksex 
aforesaid  now  here  returns,  that  by  virtue  of  the  writ  to  him 
directed,  by  J.  B.  and  J.  M.,  good  and  lawful  men  of  his  baili- 


pL  2,  3,  4,  5.  2  RoL  Abr.  71.  (D.) 
pi.  1.  Moor,  522.  Barker  v.  Borne' 
S.  C.  Cro.  Eliz.  692.  Dyer,  81.  a.  in 
margin.  2  Atk.  205.  KynasUm  v.  Clark. 
2  Ld.  Raym.  786.  SmUh  y.  AngeU. 
S.  C.  1  Salk.  354'.  7  Mod.  44.,  in  which 
last  case  Lord  HoU  says,  ^*  that  the  au- 
<<  thority  of  Davy  v.  Pepys  has  been 
*<  murmured  at,  but  there  is  not  a  word 
<<  of  it  which  is  not  good  law."  And  the 
better  opinion  seems  to  be  agreeable 
hereto,  and  indeed  it  appears  to  be  con- 
firmed by  the  legislature  itself;  for  by 
the  Statute  of  Frauds,  29  Gar.  2.  c  3. 
s.  11.  it  is  provided*  *'  that  no  heir  who 
*<  is  chargeable  by  reason  of  any  estate 
<<  or  trust  made  assets  in  his  [hands  by 
<<  that  Act,  shall  by  reason  of  any  kind 
<<  of  plea,  or  confession  of  the  ac^iony  or 
*'  suffering  judgment  hy  nient  dedire^ 
*^  or  any  other  matter,  be  chargeable  to 
'<  pay  the  condemnation  out  of  his  own 
<<  estate ;  but  execution  shall  be  sued  of 
<<  the  whole  estate  so  made  assets  in  his 
<<  hands  by  descent,  in  whose  hands  so- 
**  ever  it  shall  come  aftor  the  writ  pur- 
<<  chased,  in  the  same  manner  as  it  is  to 
'<  be  at  and  by  the  common  law,  where 
<'  the  heir  at  law  pleading  a  true  plea, 
<<  judgment  is  prayed  against  him  there- 
«  upon."  So  by  statute  3  Will.  &  M. 
c.  14.  s.  6.  it  is  enacted,  "  that  if 
'<  judgment  be  given  against  the  heir 
<<  by  confession  of  the  action,  without 
'<  confessing  the  assets  descended,  or 
**  upon  demurrer,  or  nihil  dicii,  it  shall 
'<  be  for  the  debt  and  damages  without 
*'  any  writ  to  inquire  of  the  lands,  tene- 
<<  ments  or  hereditaments  so  descended." 
But  a  special  judgment  may  sometimes 
be  more  beneficial  to  the  plaintiff  than 
a  general  one;  for  if  the  heir  should 


not  have  any  lands  besides  those  which 
he  has  by  descent,  the  plaintiff  can 
have  only  a  moiety  delivered  to  him  by 
an  elegit  on  a  general  judgment,  where- 
as he  is  intitled  to  the  whole  on  a  spe- 
cial judgment';  and  therdbre  it  is  holden 
that  the  plaintiff  may  suggest  that  the 
heir  has  particular  lands  by  descent, 
and  pray  execution  of  the  whole  of 
them.  Sir  W.  Jones,  87*  Bowyer  v. 
RivitL  2  Rol.  Abr.  71,  72.  (D.)  pi.  3. 
I  Bro.  Cha.  Gas.  430.  Arg.  The  plea  of 
non  est  factum  of  the  ancestor  is  an  ex- 
ception to  the  rule ;  for  if  it  be  found 
false,  it  does  not  alter  the  judgment,  but 
the  lands  descended  only  are  liable  to 
execution.  Gro.  Gar.  437.  Clothworthy 
y.  Clothworthy. 

If  the  heir  has  a  reversion  expectant 
on  the  term  or  lease  for  yearsj  it  is  the 
opinion  of  X^ord  ffoltf  which  seems  to 
be  well  founded,  that  he  cannot  plead 
the  term  in  delay  of  execution,  though 
there  are  some  precedents  to  that  pur- 
pose, as  Heme,  307.  1  Lulflv.  442, 443. 
Smith  V.  Boughton,  Lib.  Plac.  150. 
pi.  106.  I  Sir.  665.  Buckley  v.  Nightin- 
gale; but  he  ought  to  confess  assets  in 
possession  without  taking  notice  of  the 
term,  the  freehold  and  inheritance 
amounting  to  such  assets ;  for  the  com- 
mon law  before  the  stat  Gloucester, 
6  Edw.  1.  ell.,  looked  upon  a  term  as 
of  no  value,  and  therefore  did  not  pro- 
tect the  interest  of  the  termor,  but  per- 
mitted the  tenant  of  the  freehold  to 
destroy  it  by  suffering  a  recovery  in  a 
real  action,  though  by  collusion.  2  Inst. 
321.  And  the  confession  of  assets  in 
possession  cannot  affect  the  interest  of 
the  termor  or  lessee  for  years  in  the 
land ;  for  if  the  plaintiff  sue  out  a  levari 
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wick,  he  had  caused  to  be  made  known  to  John  Morton^ 
Humphrey  Wiggauy  and  Thomas  Richardson^  tenants  of  two 
dwelling-houses  with  the  appurtenances  in  Gray's  Inn  Lane, 
in  the  parish  of  St,  Andrew,  Holbom,  in  his  bailiwick,  now  or 
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faciasj  the  term  or  lease  will  be  a  com- 
plete defence  to  an  ejectment  brought 
on  the  return  of  the  extent.  2  Ld. 
Raym.  784^  785.  Smith  v.  AngelL 
S.  C.  1  Salk.  354, 355.  S.  P.  2  Wils.  49. 
Villers  v.  Handley.  So  in  a  late  case, 
where  an  ejectment  was  brought  on  the 
return  of  an  e/e^tY  against  the  defendant, 
who  was  in  possession  of  the  premises 
under  a  lease  for  years  prior  to  the  date 
of  the  plaintiff's  judgment,  the  learned 
judge  who  tried  the  cause  being  of 
opinion  that  the  defendant,  having  a 
legal  title  antecedent  to  the  plaintiff's, 
ought  to  prevail,  though  the  defendant 
had  received  a  notice  from  the  plaintiff 
that  he  did  not  intend  to  disturb  his  pos- 
session, nonsuited  the  plaintiff,  which 
was  afterwards  confirmed  by  the  court. 
8  T.  R.  2.  Doe  v.  Wharton.  How- 
ever  the  judgment  creditor  is  not  with- 
out his  remedy;  for  he  may  give  the 
tenant  notice  after  the  return  of  the 
levari  facias  or  elegity  to  pay  him  the 
whole  or  a  moiety  of  the  rent,  as  the 
case  may  be ;  and  if  he  neglects,  or  re- 
fuses so  to  do,  distrain  for  it  2  Vent 
328.  Dighton  v.  GreenviL  Vin.  Abr. 
Apport  (D.  4.)  CampbelTa  case.  But 
where  the  heir  has  only  a  reversion 
expectant  on  the  life  of  another,  he  may 
plead  it,  and  the  plaintiff  may  take 
judgment  of  assets  quando  acciderini. 
Dyer,  873.  b.  Carth.  129.  Kellow  v. 
Bowden,  2  Ld.  Raym.  784.  Smith  v. 
AngelL    Lib.  Plac.  208.  pi.  218. 

With  respect  to  the  declaration  against 
the  heir,  it  is  necessary  to  observe,  that 
where  the  lands  have  descended  from 
the  obligor  to  another  who  has  died 


seised^  and  from  him  to  the  defendant, 
the  descent  must  be  stated  specially, 
as  that  the  defendant  is  the  heir  of  A. 
(who  died  last  seised),  who  was  the  heir 
of  the  obligor;  and  so  it  must  be, 
where  there  have  been  several  inter- 
mediate descents  ;  for  if  the  declaration 
be  against  the  defendant  aa  heir  of  the 
obligor^  and  it  appear  in  evidence  on  the 
plea  ofriens  per  discentfrom  the  obligor^ 
that  the  defendant  is  heir  of  the  heir  of 
the  obligor,  it  is  a  fatal  variance.  Thus 
where  the  declaration  was  against  the 
defendant  as  brother  and  heir  of  the 
obligor,  and  it  being  found,  on  the  issue 
of  riens  per  discent  from  him,  that  he 
died  seised  in  fee  leaving  a  son,  who 
entered  and  died  seised  without  issue, 
leaving  the  defendant  his  uncle,  the 
obligor's  brother,  his  heir  at  law ;  the 
court  gave  judgment  for  the  defendant, 
for  he  had  nothing  as  immediate  heir  to 
his  brother,  but  to  his  nephew.  Cro. 
Car.  151.  Jenh*s  case.  See  Lill.  Ent. 
147.  So  where  in  debt  against  the 
defendant  as  heir  of  J?.,  it  appeared  in 
evidence,  on  the  issue  of  riens  per  dis- 
cent from  B.,  that  he  died  seised  in  fee 
leaving  the  defendant  his  daughter,  and 
his  wife  with  child  of  a  son,  who  was 
afterwards  bom  and  lived  an  hour  after 
his  birth,  it  was  held  that  this  evidence 
did  not  support  the  issue ;  for  the  de- 
fendant had  nothing  from  the  father 
the  obligor,  but  the  hinds  came  to  her 
by  descent  as  heir  of  her  brother,  who 
was  last  seised.  2  Rol.  Abr.  709. 
pi.  62.  S.  C.  cited  in  3  Mod.  256. 
Kellow  V.  Bowden.  And  so  is  Dyer, 
368.  a.  (A)      But    if  the  intermediiate 


(h)  Th'is  seems  to  be  a  mistake,  for  the  passage  in  Dyer  is  contra. 
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Jeffircson  versus  Morton  and  others. 


Jbffresok    late  in  the  tenure  or  occupation  of  H.F.  and  E.D.,  or  their 
V.  Morton    assigna,  and  also  to  Bichard  Dawson  and  Alexander  Orpwood, 
tenants  of  twelve  dwelling-houses  with  the  appurtenances  in 
Shire-lane,  in  the  parish  of  St  Clement  Danes,  in  his  said  baili- 


and  others. 


[8] 


heirs  have  not  had  actual  seisin  of  the 
fee  which  descended  from  the  obligor^ 
it  seems  unnecessary  to  notice  them 
in  the  declaration ;  as  whese  A.  being 
seised  in  fee  bound  himself  and  his 
heirs  in  a  bond,  and  having  two  sons, 
B.  and  C,  limited  the  estate  to  himself 
for  life,  remainder  to  S.  his  eldest  son 
in  tail,  reversion  to  his  own  right  heirs, 
and  died ;  B.  entered  and  died,  leaving 
a  son  Diy  who  died  without  issue,  upon 
whose  death,  the  estate  tail  being  ex- 
tinct, the  reversion  came  into  possession, 
and  descended  in  fee  on  C,  the  young- 
est son  of  A,  who  was  the  heir  as  well 
of  2>.  as  of  A,;  in  debt  against  C,  on 
this  bond,  the  plaintiff  declared  against 
him  as  heir  of  A,^  and  on  riens  per  de- 
scent from  A.9  it  was  objected  that  the 
intermediate  descents  ought  to  have 
been  specially  stated;  but  it  was  ad- 
judged that  the  declaration  was  proper ; 
for  although  B.  and  2>.  had  each  of 
them  such  an  interest  in  the  reversion 
in  fee,  as  that  they  might  have  sold, 
charged,  or  forfeited  it,  yet  they  had 
no  actual  seisin  thereof  in  possession  so 
as  to  be  either  assets  in  their  hands,  or 
to  make  ELpossessio  fratris  to  prevent 
the  brother  of  the  half  blood  from  in- 
heriting, but  they  were  seised  on\j  of  the 
estate  tail,  and  the  father  being  the  per- 
son who  was  last  seised  of  the  fee,  it 
was  sufficient  to  charge  the  defendant 
as  heir  to  him,  according  to  the  well- 
known  rule  of  law.  upon  the  subject 
in  Co.  Litt  1 1.  b.  15.  a.  (/)    Carth.  126. 


Kellow  V.  Bowden.  S.  C.  S  Mod.  25$. 
1  Show.  244.  3  Lev.  286.;  and  see 
Bro.  Discent,  14.30.  8  T.  R.  213. 
Doe  V.  JVhiceh.  It  is  held  to  be  un- 
necessary to  state  how  the  defendant  la 
heir;  for  it  may  not  be  in  the  plaintiff's 
knowledge:  as  where  the  defendant  is 
the  nephew  or  cousin  of  the  person  who 
died  last  seised,  it  is  enough  to  charge 
him  generally  as  his  heir.  Thus,  in 
debt  upon  bond  against  the  defendant 
as  heir  of  his  ancestor,  it  was  objected 
on  demurrer^  that  it  was  not  stated  in 
the  dechiration  how  the  defendant  was 
heir;  but  the  court  overruled  the  ob- 
jection, and  took  a  difference  between 
an  action  by  and  against  B,n  heir.  In  the 
former  case  he  must  shew  hb  pedigree, 
and  how  heir;  for  it  lies  within  his 
knowledge :  but  in  the  latter  it  is  not 
necessary ;  for  he  is  a  stranger,  and  it 
would  be  hard  to  compel  him  to  set 
forth  another's  pedigree.  1  Salk.  355. 
Denham  v.  Stephenson.  S.  C.  6  Mod. 
241.  In  formedon  it  must  be  shewn 
how  cousin.  Bro.  Brief,  pi.  47.  So  in  all 
cases  where  a  man  claims  as  cousin  and 
heirf  he  must  shew  how ;  but  not  when 
he  claims  as  brother  or  son  and  heir. 
Per  Dodderidge  J.  Godb.  275.  pi.  388. 
Godfrey  and  Dixon's  case,  12  Mod.  619. 
Blachborough  v.  Davis,  Shower,  249. 
Kellow  V.  Bowden.  Per  Holt  C.  J. 
But  a  son  need  never  shew  his  cousin- 
age. Ibid.  However,  it  is  a  matter  of 
form,  and  must  be  specially  shewn  for 
cause  of  demurrer.   Hob.  232.  Heard  v. 


(/)  [Where  a  man  died  seised  in  fee 
of  lands  in  the  possession  of  a  tenant  from 
year  to  year,  who  paid  the  rent,  not  to 
the  heir  but  to  a  wrongly  supposed  de* 
visee^  it  was  held  that  the  heir  was  never- 


theless actually  seised,  the  possession  of 
the  tenant  from  year  to  year  being  his 
possession.  3  B.  &  C.  298.  Bushbg  v. 
Dixon.  5D.  &  R.  126.  S.C.  See  4 
Scott,  N.  R.  449. 468.  Doe  v.  Thomas.^ 
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wick,  ziow  or  late  in  the  several  tenures  or  occapationB  of  Jeffresok 
S.  P.  widow,  J.  C.  M.  R,  D.  J.,  E.  R,  H.  T.,  W.  J.,  W.  C,   ^;J^°^^^ 
J.  P.,  T.  S.,  R.  P.,  B.  B.,  and  their  aseogns,  which  said  seve-  . 
lal  dweUing-honses  were  the  (7)  dwelling-houses  of  the  sud 


Beukerville.  And  cousinage  need  not  be 
stated  in  the  writ,  but  only  the  count 

At  the  common  law  if  the  heir  had 
hondfidt  aliened  the  lands  which  he  had 
bj  descent,  before  an  action  was  com- 
menced against  him,  he  might  discharge 
himself  by  pleading  that  he  had  nothing 
by  descent  at  the  time  of  suing  out  the 
writ,  or  filing  the  hill,  and  the  obligee 
had  no  remedy  at  law,  though  in  equity 
the  heir  was  responsible  for  the  land. 

1  P.  WilL  777.  Coleman  v.  Winch.  S.  C. 
Free  in  Chan,  512.  1  Rol.  Abr. 
269.  (€.)  pi.  2.  5  Mod.  123.  Redshaw 
y.  Hester.     Carth.  245.  Chree  y.  Oliver, 

2  Atk.  204.  Kinaston  y.  Clark.  But  if 
he  had  made  a  fraudulent  alienation  be- 
fore the  action,  it  was  void  at  the  com- 
mon law,  and  is  so  now  by  the  statute 
13  Eliz.  c.  5.,  which  is  in  this  respect 
declaratory  of  the  common  law,  and  the 
obligee  may  either  have  a  general  judg- 
ment against  the  heir,  or  a  special  one, 
and  take  out  execution  of  the  land  in 
the  hands  of  the  alienee.  As  where  an 
action  was  brought  against  the  defend- 
ant as  heir,  who  pleaded  riens  per  de- 
scent on  the  day  of  suing  out  the  writ, 
and  it  was  found  that  before  the  com- 
mencement of  the  action  the  defendant 
had  aliened  the  assets  of  covin  to  de- 
fraud the  plaintiff  of  his  debt,  the  court 
was  of  opinion  that  it  was  well  found  for 
the  plaintiff  on  the  issue  of  riens  per  de* 
scent,  and  gave  judgment  for  him.  Dyer,  ^ 
149.  a.  in  the  margin.  1  Rol.  Abr. 
269.  (C.)  pi.  3.  5  Rep.  60.  a.  Gooch's 
case.  2  Rol.  Abr.  684.  pi.  4.  But  now 
by  statute  3  W.  &  M.  c.  14.  s.  5.  recit- 
ing, ^'  that  several  persons  being  heirs 
**  at  law,  to  avoid  the  payment  of  such 
^  just  debts  as,  in  regard  of  the  lands,  te< 


'*  nementss  and  hereditaments  descend- 
*'  ing  to  them  they  have  by  law  been 
**  liable  to  pay,  have  sold,  aliened,  or 
*^  made  over  such  lands,  &c.  before  any 
'*  process  was  or  could  be  issued  against 
**  them,"  it  b  enacted,  **  that  in  all  cases 
^'  where  any  heir  at  law  shall  be  liable 
**  to  pay  the  debts  of  his  ancestor  in 
**  regard  of  any  lands,  &c.  descending 
**  to  him,  and  shall  sell,  aliene,  or  make 
*<  over  the  same  before  any  action 
**  brought,  or  process  sued  out  against 
<<  him,  such  heir  at  law  shall  be  an- 
**  swerable  for  such  debt  or  debts,  in  an 
*^  action  or  actions  of  debt,  to  the  value 
^^  of  the  said  land  so  by  him  sold,  aliened^ 
*^  or  made  over  ;  in  which  cases  all  cre- 
'<  ditors  shall  be  preferred  as  in  actions 
*^  against  executors  and  administrators ; 
<<  and  such  execution  shall  be  taken  out 
<<  upon  any  judgment  or  judgments  so 
<<  obtained  against  such  heir,  to  the 
<<  value  of  the  said  lands,  as  if  the  same 
<<  were  his  own  proper  debt  or  debts ; 
^<  saving  that  the  lands  bond  fide  aliened 
<<  before  the  action  brought,  shall  not 
<<  be  liable  to  such  execution/'  And  by 
section  6th  it  is  enacted,  '^  that  where 
'<  any  action  of  debt  upon  any  specialty 
"  is  brought  against  any  heir,  he  may 
"  plead  riens  per  discent  at  the  time  of 
*<  the  original  writ  brought,  or  the  bill 
<<  filed  against  him,  and  the  plaintiff  may 
"  reply  that  he  had  lands,  &c.  from 
"  his  ancestor  before  the  original  writ 
<<  brought,  or  bill  filed;  and  if  upon 
^*  issue  joined  thereupon  it  be  found  for 
"  the  plaintiff,  the  Jury  shall  inquire  of 
^*  the  value  of  the  lands,  &c.  so  de. 
*'  scended  ;  and  thereupon  judgment 
**  shall  be  given,  and  execution  shall 
"  be  awarded  as  aforesaid;  but  if  judg- 
2>  2 


Sa 


JeflFreson  versus  Morton  and  others. 


JfiFFREsoN    Robert  Yarwayy  deceased,  at  the  time  of  the  recognizance 

V.  Morton    aforesaid^  that  they  should  be  before  our  said  lord  the  now 

au    o    ere,    j^^^  :^  ^^  ^^  chancery  here  at  this  day,  to  shew  and 

propose,  as  by  the  said  writ  he  was  commanded :  and  further 


**  ment  be  given  against  such  heir  by 
<*  confession  of  the  action,  without  con- 
*<  fessing  the  assets  descended,  or  upon 
"  demurrer,  or  nil  dicitf  it  shall  be  for 
"  the  debt  and  damages,  without  any 
**  writ  to  inquire  of  the  value  of  the 
*'  lands,  &c.  so  descended."  (m)  When- 
ever the  plaintiff  replies  according  to 
this  statute,  he  is  not  entitled  to  a  gene- 
ral judgment  as  he  was  at  common  law, 
but  can  recover  only  the  value  of  the 
land  sold,  as  found  by  the  jury,  be  it 
what  it  may.  Carth.  354*.  Redshaw  v. 
Heather.  S.C.  Comb.  344..  5  Mod.  119. 
1*22,  123.  (w)  And  the  jury  must  find 
the  value ;  for  if  they  neglect  to  do  so, 
the  court  will  award  a  venire  de  novo, 
10  Mod.  18,  19.  Jeffry  v.  Barrow^  (o) 
That  which  the  jury  are  directed  to 
find  is  the  gross  value,  in  which  respect 
it  differs  from  the  writ  of  inquiry  at 
common  law;  for  that  was  to  inquire 
the  anmial  value.  If  the  heir  has  not 
sold   the  land,   it  seems  the   plaintiff 


may  nevertheless  reply  according  to  the 
statute  (/)) ;  and  if  the  defendant  be  pos- 
sessed of  pereonal  property  equivalent 
to  the  lands,  it  will  in  general  be  a  pru- 
dent thing  in  the  plaintiff  (^),  and  the 
most  equitable  proceeding  towards  the 
defendant,  to  do  so  ;  for  as  the  statute 
obliges  the  jury  to  find  the  value,  and 
directs  a  general  judgment  and  execu- 
tion for  so  much  money  proportionable 
to  the  value,  the  plaintiff  may  levy  the 
debt  out  of  the  defendant's  pereonal 
estate,  and  he  will  be  protected  from 
paying  any  more  than  the  amount  of  the 
property  which  he  has  from  his  ances- 
tor. Carth.  354'.  Redshaw  v.  Hesther, 
For  if  another  bond  creditor  should  af- 
terwards bring  an  action  against  him,  he 
may  plead  the  judgment  and  execution, 
or  payment  without  an  execution,  in  bar 
of  the  action,  in  which  plea  he  must 
aver  that  the  sum  levied  or  paid  is  to 
the  value  of  the  land  which  he  has  by 
descent     1  Str.  QSB.  Buckley  v.  Night- 


(m)  [The  statute  3  W.  &  M.  c.  14. 
was  repealed  by  statute.  1  W.  4.  c.  47. 
8.  1.  But  the  sections  (5  &  6)  above 
stated  are  re-enacted  by  the  6th  &  7th 
sections  of  the  statute  of  W.  4.,  with 
this  difference,  that  after  the  words 
<*  liable  to  pay  the  debts "  in  the  5th 
section  of  the  stat.  W.  &  M.,  the  words 
*'  or  perform  the  covenants"  after  the 
words  "  debt  or  debts,*'  the  words  "  or 
"  covenants"  and  after  the  words 
"  actions  of  debt,"  the  words  «*  or  co- 
'<  venant,  and  after  the  words  "  action 
*<  of  debt "  in  the  6th  section,  the  words 
"  or  covenant "  are  introduced  in  the  mo- 
dern statute.    (See  post,  8/. note  (a?)).] 

(n)  QAnd  it  has  been  held  that  the 


execution  for  debt  and  costs  must  be 
confined  to  the  value  of  the  lands  de- 
scended. 2  Cr.  &  J.  311.  Brown  v. 
Shukerr\ 

(o)  [1  Cr.  &  J.  583.  Broum  v.  Shuker. 
Accord.'] 

(p)  [See  1  Cr.  &  J.  583.  Broum  v. 
Shuker.  See  also  2Cr.  k  J.  312.  S.C. 
per  Bayley  B.] 

(q)  [^Provided  the  value  of  the  land 
'exceeds  the  debt  and  costs  ;  for  other- 
wise, as  the  plaintiff,  when  he  replies 
according  to  the  statute,  can  only  have 
execution  to  the  value  of  the  land  (see 
supra,  note  (n)),  this  course  does  not 
appear  advisable.^ 
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that  tbere   was  no  heir  (8),    nor  were    there    any  other  Jeffreson 

tenant  (9)  or  tenants  of  any  other  lands  or  tenements  which  ^-  Morton 

were  of  the  said  Robert  Yarway  at  the  time  of  the  said  recog-  ^"<^  others.^ 

nizance  in  his  bailiwick  to  whom  he  could  so  cause  it  to  be  sheriff  returns 

made  known.  that  there  is  DO 

heir. 


ingaU.  However,  the  plaintiff,  instead 
of  replying  according  to  the  statute,  may 
take  issue  on  the  plea  of  riens  per  di- 
stent; and  in  that  case  the  jury  must  not 
inquire  of  the  value  of  the  lands,  but  the 
same  proceeding  is  to  be  pursued  as  at 
common  law.  Barnes,  444.  Mathews 
V.  Lee.  The  replication  given  by  the 
statute  does  in  some  measure  vary  from 
that  at  the  common  law ;  the  form  of  the 
latter  is  to  take  issue  on  the  plea,  and 
conclude  to  the  country,  thus — **  And  the 
"  said  A.  says,  that  he  by  reason,  &c. 
"  ought  not  to  be  barred,  &c.  because 
<'  he  says,  that  on  the  day  of  suing  out 
**  his  original  writ,  (or  exhibiting  his 
*<  said  bill,)  to  wit,  on,  &c.  the  said  B. 
"  had  sufficient  lands  and  tenements  by 
**  hereditary  descent  as  heir  to  the  said 
"  C.  in  fee  simple,  wherewith  he  might 
'*  have  satisfied  the  said  A.  the  debt  and 
^  damages  aforesaid,  to  wit,  at  &c.,  and 
"  this  he  prays  may  be  inquired  of  by  the 
'*. country"  ^c.  Rast  Ent.  172.  Lib. 
Plac.  180,  181.  428.  Lill.  Ent,  147. 
But  the  replication  given  by  the  statute, 
after  stating  that  the  heir  had  lands  by 
descent  before  the  commencement  of  the 
action,  concludes  with  an  averment,  and 


is  in  this  form,  &c ;  because  he  says, 
**  that  before  the  day  of  suing  out  the 
<<  original  writ  (or  exhibiting  his  said 
"  bill)  to  wit,  on  &c,  the  said  B.  had 
<<  suffieient  lands  and  tenements  by  he- 
*'  reditary  descent  as  heir  to  the  said 
"  C  in  fee  simple,  wherewith  he  might 
**  have  satisfied  the  said  A.  the  debt  and 
**  damages  aforesaid,  to  wit,  at  &c,  and 
"  this  he  is  ready  to  verify ;  where- 
"  fore  he  prays  judgment,  and  the  debt 
"  aforesaid,  together  with  his  damages 
«  on  occasion  of  the  detention  of  that 
"  debt,  to  be  adjudged  to  him,"  &c.(r); 
and  the  defendant  in  his  rejoinder  takes 
issue  on  his  allegation.  See  the  form 
1  Richardson,  C.  P.  522.  5th  ed.  2  Ri- 
chardson, 295,  296,  297.  Soon  after 
the  Act,  an  objection  was  taken  to  a  re- 
plication drawn  in  the  last-mentioned 
form,  because  the  plaintiff,  it  was  said, 
had  put  the  value  of  the  lands  in  issue 
by  the  words,  "  wherewith  he  might 
"  have  satisfied  the  said  A,  the  debt 
''  aforesaid,"  which  ought  to  have  been 
omitted,  for  the  statute  is  express  that 
after  the  issue  tried,  the  jury  shall  inquire 
of  the  value^  so  that  it  is  matter  of  in. 
quest  only  ex  officio,  and  not  to  the  point 


(r)  [Accordingly,  where  the  defend- 
ants, being  sued  as  co-heiresses,  pleaded 
that  they  had  not  nor  had  either  of 
them,  at  the  time  of  exliibiting  the  bill 
&C.,  nor  at  any  time  before  or  since,  any 
lands,  &c.  by  descent  in  fee  simple ;  and 
the  plaintiff  replied  that  the  defendants, 
after  the  death  of  the  ancestor,  and 
before  the  commencement  of  this  suit, 
to  wit,  &c.  had  lands  in\fee  simple  by 


descent,  concluding  with  a  verification;  it 
was  held  that  this  was  a  replication  under 
he  statute,  and  that  the  jury,  having 
found  that  lands  descended,  ought  to 
have  assessed  the  value  of  those  lands ; 
and  that  not  having  done  so,  the  ver- 
dict was  imperfect,  and  a  venire  de  novo 
must  be  awarded.  1  Cr.  &  J.  583.  Brown 
V.  Shuker.    1  Tyrw.400.  S.C] 
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Jeffireson  versus  Morton  and  others. 


JsFFREaoN        And  the  said  John  Merton,  Humphry  Wiffgan,  and  Thonuu 
V.  Morton    Bichardson^  by  John  Wilkinson  their  attorney,  and  the  said 
Richard  Dawson  and  Alexander  Orpwood  by  Sir  Cyrill  fVtch, 
P]^         knt.  their  attorney,  on  the  same  day  here  likewise  come :  and 


and  others. 


of  the  issue :  But  the  court  upon  debate 
held  the  replication  proper,  and  thai  if 
those  words  had  been  omitted^  it  might 
have  been  a  good  cause  of  objection ; 
for  the  statute  does  not  give  occasion  to 
alter  any  more  of  the  usual  replication 
in  this  case,  than  the  time  concerning 
the  assets  by  descent:  and  the  conclu- 
sion, which  before  the  statute  was  to 
the  country,  must  now  be  with  an  aver- 
ment, that  the  defendant  may  have  an 
opportunity  of  answering  the  new  mat- 
ter alleged  in  the  replication.  Carth.  353, 
354*.  Bedshaw  v.  ffesther  (r).  Hence 
it  appears  how  necessary  it  is  to  know 
with  certainty  what  judgment  may  be 
had  against  the  heir  at  the  common  law ; 
for  the  statute  has  not  altered  it  in  any 
other  respect  than  when  a  verdict  is 
found  for  the  plaintiff  on  the  replication 
given  by  the  statute ;  in  which  case  the 
pluntiff  is,  as  we  have  seen,  now  entitled 
to  recover  at  law  the  gross  value  of  the 
land  descended,  which  he  could  not  ob- 
tain before,  without  the  assistance  of  a 
court  of  equity. 

So  if  the  ancestor  had  devised  the 
lands,  a  creditor  by  specialty  had  not 
any  remedy  at  common  law  against  the 
devisee.  2At\i.992.  Plunhetw.Penson. 
But  by  the  statute  3  W.  &  M.  c.  14. 
s.  2.,  reciting  that  <'  it  is  not  reasonable 
"  or  just  that,  by  the  practice  or  con- 
<<  trivance  of  any  debtors,  their  creditors 
<<  should  be  defrauded  of  their  just 
<<  debts*  and  nevertheless  it  hath  often 
<'  so  happened,  that  where  several  per- 
**  sons,  having  by  bonds,  or  other  spe- 


^<  cialties,  bound  themselves  and  their 
<*  heirs,  and  have  afterwards  died  seised 
^  in  fee-simple  of  and  in  manors,  mes- 
^'  suages,  lands,  tenements,  and  heredi- 
^'taments,  or  had  power  or  authority 
^*  to  dispose  of,  or  charge  the  same,  by 
'<  their  wills  or  testaments,  have,  to  the 
*<  defrauding  of  such  their  creditors,  by 
**  their  last  will  and  testaments  devised 
<<  the  same,  or  disposed  thereof,  in  such 
<<  manner  as  such  creditors  have  lost 
<<  their  said  debts,"  it  is  enacted,  <«  that 
<'  all  wills  and  testaments,  limitations, 
<<  dispositions  or  appointments,  of  or 
^'  concerning  any  manors,  &c.  or  of  any 
"  rent,  profit,  term,  or  charge  out  of  the 
*^  same,  whereof  any  person  at  the  time 
<<  of  his  or  her  decease  shall  be  seised 
*^  in  fee  simple  in  possession  reversion, 
"  or  remainder,  or  have  power  to  dis- 
<<  pose  of  the  same  by  his  or  her  last 
<<  will  and  testament  thereafter  to  be 
<<  made,  shall  be  deemed  and  taken 
<<  only  as  against  such  creditor  or  cre- 
<<  ditors  as  aforesaid,  his,  her,  or  their 
<^  heirs,  successors,  executors,  adminis- 
"  trators  and  assigns,  and  every  of 
<<  them,  to  be  fraudulent,  and  clearly, 
^*  absolutely,  and  utterly  void,  frustrate, 
"  and  of  none  effect,  any  pretence, 
"  colour,  feigned  or  presumed  consider- 
<<  ation,  or  any  other  matter  or  thing  to 
«  the  contrary  notwithstanding."  And 
by  section  3.,  "  for  the  means  that  such 
"  creditors  may  be  enabled  to  recover 
"  their  said  debts,  it  is  enacted,  that  in 
"  the  cases  before  mentioned,  every 
"  such  creditor  or  creditors  shall  and 


(r)  [So  the  replication  must  conclude 
with  an  averment,  though  the  defendant 
pleads  riens  per  discent  at  the  time  of 


action  brought,  or  at  any  time  hrfore  or 
since.  12  Pr.  513.    Middkton  v.  Graffe- 
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thereupon  ihe  said  John  Jeffreson,  the  now  plaintiff,  prays  that   Jeffrsson 
the  said  John,  Humphry,  Thomas,  Richard,  and  Alexander  may    ^'  Morton 
answer  to  the  writ  aforesaid,  &c.     And  the  said  John,  Hum- 
phry, ThomoM,  Richard,  taid  Alexander  say,  that  the  said  John 


and  others. 


"  may  have  and  nuuntain  his,  her,  or 
^  their  action  of  debt  upon  his,  her,  or 
'<  their  said  bonds  and  specialties, 
«  against  the  heir  and  heirs  at  law  of 
**  such  obligor  or  obligors  and  such 
<<  devisee  or  devisees  jointly,  hj  virtue 
**  of  this  act ;  and  such  devisee  or  de- 


<<  visees  shall  be  liable  and  chargeable 
**  for  a  false  plea  by  him  or  them 
«  pleaded,  in  the  same  manner  as  any 
**  heir  should  have  been  for  any  false 
**  plea  by  him  pleaded,  or  for  not  con- 
**  fessing  the  lands  oi  tenements  to  him 
"  descended."  (*)    And  by  section  4.  it 


(s)  [The  Stat  3  W.  &  M.  c  14.  was 
repealed  by  stat  1  W.  4.  c  47.  But 
the  sections  (2  &  3)  above  stated  are 
re-enacted  by  the  latter  statute  with 
certain  additions,  as  follows :  By  sect  2. 
reciting  that  '^  it  is  not  reasonable  or 
^just  that  by  the  practice  or  con- 
"  trivance  of  any  debtors,  their  cre- 
*<  ditors  should  be  defrauded  of  their 
"just  debts,  and  nevertheless  it  hath 
<'  often  so  happened,  that  where  several 
"  persons,  having  by  bonds,  covetumti, 
**  or  other  specialties  bound  themselves 
«  and  their  heirs,  and  have  afterwards 
"  died  seised  in  fee  simple  of  and  in 
'^  manors,  messuages,  lands,  tenements, 
"  and  hereditaments,  or  bad  power  or 
"  authority  to  dispose  of  or  charge  the 
*<8ame,  by  tlieir  wills  or  testaments, 
"  have,  to  the  defrauding  of  such  their 
<*  creditors,  by  their  last  wills  or  testa- 
"  ments,  devised  the  same  or  disposed 
*'  thereof  in  such  manner  as  such  cre- 
"  ditors  have  lost  their  said  debts : 
"  for  remedying  of  which,  and  for  the 
"  maintenance  of  just  and  upright  deal- 
« ing,"  it  is  enacted,  "  That  all  wills 
"and  testamentary  limitations,  dispo- 
"  sitions,  or  appointments,  already  made 
"  hy  persons  now  in  being,  or  hereafter 
**  to  be  made  by  any  person  or  persons 
^^  whomsoever,  of  or  concerning  any 
**  manors,  messuages,  lands,  tenements, 
"  or  hereditaments,  or  any  rent,  profit, 
"term,    or  charge  out  of  the  same. 


"  whereof  any  person  or  persons,  at  the 
"  time  of  his,  her,  or  their  decease 
^<  shall  be  seised  in  fee  simple,  in  pos- 
"  session,  reversion,  or  remainder,  or 
"have  power  to  dispose  of  the  same 
<<  by  his,  her,  or  their  last  wilb  or  tes- 
"  taments,  shall  be  deemed  or  taken 
"  (only  as  against  such  person  or  pet' 
"  sons,  bodies  politic  or  corporate,  and 
"  his  and  their  heirs,  successors,  exe- 
"  cutors,  administrators,  and  assigns, 
"  and  every  of  them,  with  whom  the 
^^  person  or  persons  making  any  such 
^*  wills  or  testaments,  limitations,  dis- 
^^  positions,  or  appointments  shall  have 
*^  entered  into  any  bond,  covenant,  or 
"  other  specialty  binding  his,  her,  or 
"  their  heirs)  to  be  fraudulent,  and 
"  clearly,  absolutely,  and  utterly  void, 
"  frustrate,  and  of  non  effect,  any  pre- 
"  tence,  colour,  feigned  or  presumed 
"  consideration,  or  any  other  matter  or 
"  thing  to  the  contrary  notwithstanding." 
And  by  sect  3.  "  for  the  means  that 
"  such  creditors  may  be  enabled  to 
"  recover  upon  such  bonds,  covenants, 
"  and  other  specialties,  be  it  further 
"  enacted,  that  in  the  cases  before 
"  mentioned  every  such  creditor  shall 
"  and  may  have  and  maintain  his,  her, 
"  and  their  action  and  actions  of  debt  or 
"  covenant  upon  the  said  bonds,  cove- 
"  nants,  and  specialties  against  the  heir 
"  and  heirs  at  law  of  such  obligor  or 
"  obligors,  covenantor  and  covenantors, 
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Jeffreson  versus  Morton  and  others. 


Jeffresok 
V,  Morton 
and  others. 

That  R.  J.  is  a 
tertenant,  and 
DO  scire  facias 
against  him. 


Jeffreson^  tlie  now  plaintiff,  ought  not  to  have  execution  against 
them  the  said  Johriy  Humphry ^  Tlwmas^  Richard,  and  Alexander 
of  the  debt  aforesaid  hj  virtue  of  the  sud  recognizance,  be- 
cause they  say  that  one  Richard  Jackson^  long  before  the  day 
of  suing  out  the  said  writ,  and  continually  after  was,  and  yet 
is  tenant  of  a  dwelling-house,  with  the  appurtenances,  in  the 


is  enacted,  <<  that  where  there  shall  be 
^*  any  limitation  or  appointment,  devise 
'<  or  disposition,  of  or  concerning  any 
"  manors,  &c.  for  the  raising  or  pay- 
'<  ment  of  any  real  and  just  debt  or 
^  debts,  or  any  portion  or  portions, 
<^  sum  or  sums  of  money,  for  any  child 
"  or  children  of  any  person  other  than 
"  the  heir  at  law,  according  to,  or  in 
''  pursuance  of>  any  marriage  contract, 
"  or  agreement  in  writing,  bond  Jide 
"  made  before  such  marriage,  the  same, 
"  and  every  of  them,  shall  be  in  full 
'<  force ;  and  the  same  manors,  &c 
'*  shall  and  may  be  holden  and  enjoyed 
"  by  every  such  person  or  persons,  his, 
*'  her,  and  their  heirs,  executors,  ad- 
^*  ministrators,  and  assigns,  for  whom 
''  the  said  limitation,  appointment,  de- 


'<  vise,  or  disposition  was  made,  and  by 
'<  his,  her,  and  their  trustee  or  trustees, 
<<  his,  her,  and  their  heirs,  executors, 
<<  administrators,  and  assigns,  for  such 
<<  estate  or  interest  as  shall  be  so  limited 
<'  or  appointed,  devised  or  dbposed, 
"  until  such  debt  or  debts,  portion  or 
'<  portions  shall  be  raised,  paid,  and  sa- 
«  tisfied."  (jt)  And  by  section  7.  it  is 
also  enacted,  *^  that  sJl  and  every  de- 
<<  visee  and  devisees,  made  liable  by 
<<  this  Act,  shall  be  liable  and  charge- 
'<  able  in  the  same  manner  as  the  heir 
'*  at  law  by  force  of  this  act,  notwith- 
*'  standing  the  lands,  tenements,  and 
'<  hereditaments  to  him  or  then;i  de- 
^^  vised  shall  be  aliened  before  the  ac- 
«*  tion  brought"  (w);  that  is,  the  plaintiff 
shall  recover  from  the  devisee  the  value 


and  such  devisee  and  devisees,  or  the 
devisee  or  devisees  of  such  first  men' 
tioned  devisee  or  devisees  jointly,  by 
virtue  of  this  Act ;  and  such  devisee 
and  devisees  shall  be  liable  and  charge- 
able for  a  false  plea  by  him  or  them 
pleaded,  in  the  same  manner  as  any 
heir  should  have  been  for  any  false 
plea  by  him  pleaded,  or  for  not  con- 
fessing the  lands  or  tenements  to  him 
descended.*'  And  by  sect  4.,  "  if  in 
any  case  there  shall  not  be  any  heir 
at  law  against  whom  jointly  with  the 
devisee  or  devisees  a  remedy  is  hereby 
given,  in  every  such  case  every  cre- 
ditor to  whom  by  this  Act  relief  is  so 
given,  shall  and  may  have  and  main- 
tain his,  her,  and  their  action  and 
actions  of  debt  or  covenant,  as  the 
case  may  be,  against  such  devisee  or 


"  devisees  solely ;  and  such  devisee  or 
*^  devisees  shall  be  liable  for  false  plea 
'<  as  aforesaid."  This  last  section  is  new. 
—  Under  the  3d  section  of  the  stat  of 
W.  &  M.  the  specialty  creditor  could 
not  maintain  an  action  against  the  de- 
visee alone,  thel-e  being  no  heir.  9  M . 
&  W.  ^Q.  Hunting  v.  Sheldrake,  —  It 
is  provided  by  the  stat.  1  W.  4.  c.  47. 
s.  1.,  that  the  repeal  of  the  former  Acts 
shall  not  affect  any  of  their  provisions 
and  remedies,  to  the  benefit  of  which 
any  persons  were  entitled,  as  against 
any  lands,  &c.  of  any  person  who  died 
before  the  passing  of  that  Act.] 

(/)  [This  section  is  re-enacted,  totidem 
verbis,  by  stat.  1  W.  4.  c.  47-  s.  5.] 

(u)  [This  section  is  also  re-enacted 
by  stat.  1  W.  4.  c.  47.  s.  8.] 
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parish  of  St.  Mary^  Aldermanbury^  commonly  called  by  the 
name  of  the  Axe  Inn,  of  which  said  dwelling-house  the  said 
Robert  Yarway  deceased^  in  the  said  writ  named,  was  seised  in 
his  demesne  as  of  fee,  on  the  said  16th  day  of  August,  in  the 


Jeffresok 
V.  Morton 
and  others. 


of  the  lands  so  aliened.  This  statute 
was  made  to  remedy  the  defect  in  the 
statute  13  Eliz.  c.  5.  of  fraudulent  cori' 
veyanceSf  and  to  extend  it  to  fraudulent 
devises.  2  Atk.  205.  Kinaston  v.  Clark. 
Com.  Rep.  256.  Amand  ▼.  Jersey.  But 
it  is  held  that  this  Act  does  not  extend 
to  any  setUemtntj  or  disposition^  made 
by  the  obligor  by  deed  in  his  lifetime, 
whether  voluntary  or  otherwise ;  for  it 
prevents  the  descent  to  the  heir,  in 
which  respect  alone  he  is  liable,  and 
the  creditor  cannot  follow  the  land  in 
the  hands  of  the  grantee,  inasmuch  as 
a  bond  is  not  any  lien  upon  the  land, 
as  a  judgment  or  recognisance  is ;  and 
the  object  of  the  Act  was  to  guard 
against  any  imposition  upon  the  obligor 
in  his  last  illness.  1  Eq.  Abr.  149. 
pi.  7-  PoTslowe  V.  Weedon.  S.  C.  cited 
in  Prec  Chan.  521.  Brunsden  v.  Strata 
ion,  and  in  Cas.  Temp.  Talb.  64.  Jones 
y. Marsh;  in  which  Lord  Talbot  said 
that  Mr.  Vernon  disapproved  of  this 
opinion  of  Lord  Macclesfieldf  and  never 
forgave  him  for  it  This  statute  ex- 
tends only  to  debtSy  in  which  the  tes- 
tator has  bound  himself  by  bonds  or 
other  specialties,  and  not  to  damages 
for  breaches  of  covenants  or  contracts 
under  seal  made  by  him.     And  there- 


fore it  has  been  held,  that  an  action  of 
covenant  does  not  lie  upon  this  statute 
against  tlie  heir  and  devisee  to  recover 
damages  for  a  breach  of  covenant  made 
by  the  devisor,  but  the  remedy  thereby 
given  is  confined  to  cases  where  debt 
lies.  7  East,  128.  Wilson  v.  Knubley.  (x) 
As  to  the  form  of  the  declaration  against 
the  heir  and  devisee  jointly  under  this 
statute,  see  Clift  Ent.  243.  pi.  19.  Lill. 
Entl45.  Ibid.  529, 530.  2  Richardson, 
C.  P.  241.  It  is  held,  that  the  proviso 
operates  by  way  of  exception  upon  such 
devises  as  are  for  payment  of  debts, 
leaving  the  law  jiist  as  it  stood  before 
the  making  of  the  Act ;  2  Atk.  292. 
Plunket  V.  Penson;  and  therefore  a 
devise  for  the  payment  of  debts  is  not 
within  the  statute ;  2  Ves.  590.  Earl 
of  Bath  V.  Earl  of  Bradford.  Willes's 
Rep.  521.  Gott  y.  Atkinson  ;  nor  a  de- 
vise for  payment  of  debts,  out  of  the 
rents  and  profits  only.  2  Atk.  104. 
Ridout  V.  Earl  of  Plymouth.  1  Brown. 
Ch.  Cas.  31 1.  Lingard  v.  Earl  of  Derby, 
7  Ves.  323.  Bailey  v.  Ekins.  But  if  the 
devise  do  not  provide  for  the  payment 
of  debts  in  a  manner  which  is  practicable 
and  can  be  enforced,  it  is  a  fraudulent 
devise  within  the  statute.  2  Brown.  Ch. 
Cas.  614.  Hughes  v.  Doulben.  (y) 


(a?)  [Words  have  been  employed  in 
the  new  statute  1  W.  4.  c.  47.  for  the  ex- 
press purpose  of  remedying  this  omission. 
See  antfe,  p.  8  a.  note  (m),  and  p.  8  d. 
note  (s).  —  It  was  further  held,  in  the 
construction  of  the  old  statute,  that  it 
applies  only  where  a  debt,  in  the  or- 
dinary sense  of  the  word,  existed  be- 
tween the  parties  in  the  lifetime  of  both ; 
and  therefore  that  an  action  of  debt  did 


not  lie  against  a  surety  in  respect  of 
breaches  of  covenant  which  did  not 
occur  in  the  lifetime  of  the  testator, 
even  though  the  damages  were  liqui. 
dated,  so  that  in  form  they  might  be 
sued  for  iq  an  action  of  debt.  3  A.  & 
E.  839.  Farley  y.Briant.  5  Nev.  &  M. 
42.  S.C.] 

(y)  But  it  is  no  objection  to  a  devise 
for  payment  of  debts,  that  it  directs 
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Jeffireson  versus  Morton  and  others. 


JfiFVRisov    12th  year  of  the  reign  of  our  lord  Charles  ike  2d,  now  king 
V.  Morton    of  England,  &e.  and  that  no  writ  of  scire  facias  issued  out  of 
the  oourt  here  directed  to  the  Bheri&  of  London^  against  the 
terre-tenants  of  him  the  said  Robert;  and  this  they  are  ready 


and  others^ 


With  respect  to'what  shall  he  assets    rule,  that  though  the  ancestor  devise 
hy  descent,  it  is  laid  down  as  a  general    the  estate  to  his  heir,  yet  if  he  take  the 


simple  oontract  debts  to  be  paid  be- 
fore specialties.    Cooper,  45.  Miilar  ▼. 

[By  statute  1 W.  4.  c  47.  s.  9.  "  From 
<<  and  after  the  passing  of  this  Act,  where 
<<  any  person  being,  at  the  time  of  his 
^<  death,  a  trader,  within  the  true  intent 
'^  and  meaning  of  the  laws  relating  to 
<(  bankrupts,  shall  die  sebed  of  or  en- 
<<  titled  to  any  estate  or  interest  in 
<<  lands,  tenements,  or  hereditaments,  or 
^  other  real  estate,  which  he  shall  not 
<<  by  his  last  will  have  charged  with  or 
<^  devised  subject  to  or  for  the  payment 
'<of  his  debts,  and  which  would  be 
**  assets  for  the  payment  of  his  debts 
'<due  on  any  specialty  in  which  the 
^<  heirs  were  bound,  the  same  shall  be 
^  assets  to  be  administered  in  courts  of 
<<  equity  for  the  payment  of  all  the  just' 
<*  debts  of  such  person,  as  well  debts 
<*  due  on  simple  contract  as  on  special* 
'<  ty  ;  and  that  the  heir  or  heirs  at  law, 
<<  devisee  or  devisees  of  such  debtor, 
**  and  the  devisee  or  devisees  of  such 
**  first-mentioned  devisee  or  devisees^ 
<<  shall  be  liable  to  all  the  same  suits  in 
<<  equity,  at  the  suit  of  any  of  the  ere- 
<<  ditors  of  such  debtor,  whether  cre- 
'*  ditors  by  simple  contract  or  by  spe- 
<<  cialty,  as  they  are  liable  to  at  the  suit 
"  of  creditors  by  specialty  in  which  the 
<<  heirs  were  bound :  provided  always, 
<*  that  in  the  administration  of  assets  by 
**  courts  of  equity,  under  and  by  vir- 
**  tue  of  this  provision,  all  creditors  by 
*<  specialty,  in  which  the  heirs  are 
<<  bound,  shall  be  paid  the  full  amount 


*'  of  the  debts  due  to  them  before  any 
<<  of  the  creditors  by  simple  contract  or 
^^  by  specialty  in  which  the  heirs  are  not 
**  bound,  shall  be  paid  any  part  of  their 
*^  demands." 

And  by  statute  3  &  4  W.  4.  c.  104., 
after  reciting  that  '*  it  is  expedient  that 
^  the  payment  of  the  debts  of  all  per- 
<<  sons  shall  besecured  more  effectually," 
it  is  enacted,  <*  that  from  and  after  the 
«  passing  of  this  Act  (29th  of  August, 
<<  1833),  when  any  person  shall  die 
"  seised  of  or  entitled  to  any  estate  or 
*<  interest  in  lands,  tenements,  or  here- 
*^  ditaments,  corporeal  or  incorporeal, 
**  or  other  real  estate,  whether  freehold, 
''  customary  hold,  or  copyhold,  which 
<^  he  shall  not  by  his  last  will  have 
**  charged  with  or  devised  subject  to 
<^  the  payment  of  his  debts,  the  same 
<<  shall  be  assets  to  be  administered 
*^  in  courts  of  equity  for  the  payment 
<^  of  the  just  debts  of  such  persons,  as 
**  well  debts  due  on  simple  contract  as 
'*  on  specialty ;  and  that  the  heir  or  heir 
"  at  law,  customary  heir  or  heirs,  de- 
« visee  or  devisees  of  such  debtor, 
<'  shall  be  liable  to  all  the  same  suits 
"  in  equity  at  the  suit  of  any  of  the 
"  creditors  of  such  debtor,  whether  crp- 
<<  ditors  by  simple  contract  or  by  spe- 
**  cialty,  as  the  heir  or  heirs  at  law, 
«  devisee  or  devisees  of  any  person  or 
*'  persons  who  died  seised  of  freehold 
''  estates,  was  or  were  before  the  passing 
'<  of  this  Act  liable  to  in  respect  of  such 
**  freehold  estates,  at  the  suit  of  cre- 
'*  ditors  by  specialty,  in  which  the  heirs 


m.  21  &  22  Car.  n.  Regis. 


Sh 


to  yerify ;  wherefore  inasmuch  as  no  writ  of  scire  facias  issued   Jefpresok 
out  of  the  court  here  directed  to  the  sheriffs  of  London^  they   ^^  Mortok 
the  said  Jokn^  Humphry y  Thomas^  and  Alexander^  pray  judg- 
ment fffA^y  ought  to  be  compelled  to  answerilO)  to  the  said  writ 
inform  aforesaid  returned^  ^c. 


and  others. 


•ame  estate  in  quantity  and  quality  that 
the  law  would  have  given  him,  the  de- 
vise is  a  nullity,  and  the  heir  is  seised 
by  descent,  and  the  estate  assets  in  his 
hands.  As  where  a  man,  seised  of  land 
in  fee  on  the  part  of  his  mother,  devises 
it  to  his  heir  on  the  part  of  his  mother  in 
fee,  the  heir  is  in  bj  descent  1  Salk.  242. 
Reading  v.  Royston^  S.  C.  Prec  Chan. 
222.  2  Ld.  Raym.  829.  Com.  Rep. 
123.  S.P.  2 Leon.  II.  Hindey,  Lyon. 
Dyer,  124>.  a.  Plowd.  545.  Paramour 
V.  Yardleyy  and  note  (/)  in  the  English 
translation.  So  where  a  man,  seised  in 
fee  on  the  part  of  his  mother,  devised 
to  bis  executors  for  sixteen  years  for 
payment  of  his  debts,  remainder  to  his 
heir  on  the  part  of  his  mother,  it  was 
held  that  the  heir  took  by  descent ;  for 
it  is  no  more  than  if  the  devisor  had 
made  a  lease  for  sixteen  years,  and  after- 
wards devised  hb  reversion  to  the  heir. 
3  Lev.  127.  Hedger  v.  Eotoe.    So  where 


one  devises  to  another  for  life,  remainder 
to  his  heir  in  fee,  the  heir  shall  take 
the  reversion  by  descent,  and  yet  the 
law  would  have  thrown  the  estate  im- 
mediately on  the  heir  by 'descent,  if 
there  had  been  no  devise.  1  RoL 
Abr.  626.  (L)  pl.2.  Preston  v.  Holmes. 
S.  C.  Sty.  148,  149.  So  where  one 
devises  lands  to  his  heir,  charged  with  a 
rent  issuing  out  of  it,  or  with  the  pay- 
ment of  a  sum  of  money,  still  the  heir 
takes  by  descent  Com.  Rep.  72.  Clarke 
V.  Smith.  S.  C.  1  Salk.  241.  1  Lutw. 
793. 797.  S  P.  1  Ld.  Raym.  728.  Emer^ 
sonv.  Inchbird.  2  Atk.  29S.  Plunket  v. 
Penson.  So  where  on  riens  per  descent 
pleaded,  it  appeared  that  the  ancestor 
devised  the  lands  to  the  heir  for  pay- 
ment of  debts,  it  was  adjudged  that  the 
heir  was  in  by  descent,  for  the  tenure 
is  not  altered.  2  Str.  1270.  Allan  v. 
Heber.  S.  C.  1  Black  Rep.  22.  {z) 
But  where  a  different  estate  ii  devised 


*^  were  bound  :  provided  always  that  in 
**  the  administration  of  assets  by  courts 
"  of  equity,  under  and  by  virtue  of  this 
*<  Act,  all  creditors  by  specialty  in  which 
^  the  heirs  are  bound  shall  be  paid  the 
"  full  amount  of  the  debts  due  to  them 
**  before  any  of  the  creditors  by  simple 
"  contract  or  by  specialty,  in  which  the 
*'  heirs  are  not  bound,  shall  be  paid  any 
"  part  of  their  demands."] 

(z)  For  other  authorities  to  the  same 
point,  see  Hargrave  and  Butler's  Co. 
Litt  12.  b.  note  (63).  [See  also  5  M. 
k  S.  14.  ChapHn  v.  Leroux.  1  B.  &  A. 
530.  Doe  V.  Thnins.  6  Sim.  176.  Wood 
V.  Skelton.     2  Mylne  &  K.  93.  Man- 


bridge  v.  Plummer.  3  Beav,  368.  Sie- 
derman  v.  Seymour,  Accord.  But  now 
by  Stat  3  &  4  W.  4.  c.  106.  s.  3.  "  when 
<'  any  land  shall  have  been  devised  by 
<'  any  testator  who  shall  die  after  Dec, 
<'.31.  1833,  to  the  heir,  or  to  the  person 
<<  who  shall  be  the  heir  of  such  testator, 
<<  such  heir  shall  be  considered  to  have 
"  acquired  the  land  as  a  devisee,  and 
**  not  by  descent."  This  statute  is  not 
to  be  considered  as  relating  exclusively 
to  the  law  of  inheritance,  but  also  has 
application  to  assets  ;  for  the  heir  shall 
take  as  devisee  for  all  purposes :  there- 
fore pecuniary  legate^  are  not  entitled 
to  have  the  assets  marshalled  as  against 
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Jefireson  versus  Morton  and  others. 


Jeffreson 
V.  Morton 
and  others. 

' y ' 

Plaintiff  prays  a 
writ  of  icire  fa- 
cias againttR  J. 


And  thereupon  he  the  said  John  Jeffreson,  the  now  plaintiff, 
for  the  haying  of  speedier  justice  in  this  behalf,  prays  the  writ 
of  our  lord  the  king  to  be  directed  to  the  sheriffs  of  London 
to  make  known  to  the  said  Richard  Jackson  to  be  before  our 
said  lord  the  now  king  ill  his  said  chancery,  to  shew  if  aay 


than  would  descend  to  the  heir>  the 
disposition  by  the  will  shall  prevail ;  as 
where  the  estate  is  devised  to  the  heir 
in  tail.  Plowd.  S^5.  So  where  a  man, 
having  issue  two  daughters  who  are  his 
heirs,  devises  lands  to  them  and  their 
heirs,  they  take  under  the  will ;  for  by 
law  they  would*  take  as  coparceners, 
but  by  the  will  they  have  it  as  joint 
tenants.  Cro.  Eliz.  ^31.  Anon.  Bacon's 
Maxims,  Reg.  n.  21.  See  Reading  v. 
Royston/l  Sal k.  242.      Comyns,  123. 

2  Ld.  Raym.  829.  But  since  the  statute 

3  W.  &  M.  c  14.  such  a  devise  is 
fraudulent  against  creditors  by  spe- 
cialty, and  therefore  an  action  may  be 
brought  against  the  devisee  as  heir  and 
devisee.  An  advowson  in  fee  in  gross 
is  assets  for  payment  of  debts.  Co. 
Litt  374.  b.  Bro.  Assets  per  Descent, 
421.  Sir  W.  Jones,  23,  24.  2  Str.  879. 
Robinson  v.  Tonge.  S.  C.  3  Bro.  P.  C. 
556.  SP.  Will.  401.  3  Vin.  Abr.  145. 
MS.  case.  3  Atk.  464, 465.  FTe^/^o/tn^ 
V.  Westfaling.  So  if  a  rent  in  fee,  issu- 
ing  out  of  the  heir's  land,  descend  to 
him,  it  is  assets,  though  the  rent  is 
extinct ;  for  it  has  continuance  for  this 
purpose.  Co.  Litt.  374.  b.  So  if  there 
be  a  mortgage  for  yearSf  the  reversion 
in  fee  in  the  mortgagor  is  legal  assets, 
and  the  bond  creditor  may  have  judg- 
ment against  the  heir,   ^ith  a  cessei 


execuiio  until  the  reversion  comes  into 
possession ;  but  where  it  is  a  mortgage 
in  fecy  the  equity  of  redemption  is  not 
legal  assets,  and  the  heir  may  plead 
riens  per  descent  to*  an  action  brought 
against  him  on  the  bond  of  the  mortga- 
gor.  2  Atk.  294.  Plunkett  v.  Penson. 
It  is  however  assets  in  equity,  and  the 
creditor  may  have  relief  there.  2  Vem. 
61.  SoUey  v.  Gower.  But  a  copyhold 
which  descends  in  fee  is  not  assets, 
because  in  notion  of  law  it  is  an  estate 
only  at  will,  and  though  custom  has 
made  it  an  estate  of  inheritance,  yet 
the  tenure  is  ad  voluntatem  domini. 
4  Rep.  22.  a.  So  at  the  common  law 
an  estate  to  a  man  and  his  heirs  pur 
autre  vie  is  not  assets  in  the  hands  of 
the  heir,  for  he  does  not  properly  take 
the  estate  by  descent,  but  as  special 
occupant  Co.  Litt.  374.  b.  10  Rep. 
98.  a.  Seymour*^  case.  But  by  the 
Statute  of  Frauds,  29  Car.  2.  c.  3.  s.  12. 
an  estate  pur  autre  vie,  which  comes  to 
the  heir  as  special  occupant,  is  made 
assets  by  descent,  as  in  case  of  lands 
in  fee  simple,  and  devisable  by  a  will 
in  writing  signed  by  the  devisor,  and 
attested  in  his  presence  by  three  or 
more  witnesses,  (a)  A  devise  of  such 
an  estate  is  held  to  be  within  the  Sta. 
tute  of  Fraudulent  Devises,  and  void 
against  specialty  creditors,  and  the  estate 


him.  10  Sim.  374.  Strickland  y.  Strick- 
land. And  even  in  cases  not  within 
the  operation  of  this  Act,  it  has  been 
held  that  the  estates  devised  to  the  heir 
are    not   in  equity  to   be  applied   to 


the  payment  of  the  testator's  debts  in 

priority  to  other  parts  of  his  estates 

devised  to  other  persons.  3  Beav.  368*] 

(a)  See  aotd,  VoLL  p. 261  note(t> 


Hil.  21  &  22  Car.  II.  Regis. 
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thing,  &C.  why  he,  the  aud  John  Jeffreson,  the  now  phuntiff,    Jeffrbson 
oudit  not  to  have  execution  against  him  of  the  debt  aforesaid,   *'•  Morton 
to  be  levied  of  the  said  dwelling  house^  with  the  appurtenances 
whereof  he  is  above  supposed* to  be  tenant  together  with  the 


and  others. 


is  liable  to  contribute  according  to  its 
gross  value.  3  Atk.  465.  WestfaUng  v. 
WestfaUn^  So  hinds  which  descend 
in  tail  are  not  assets ;  for  it  must  be  a 
a  fee  simple.  1  RoL  Abr.  269.  (B.) 
It  is  laid  down  as  a  general  rule,  that 
a  reversion  expectant  on  an  estate  tail 
is  not  assets ;  for  it  is  in  the  power  cf 
the  tenant  in  tail  to  bar  it' at  his  plea- 
sure. 1  Rol.  Abr.  269.  (A.)  pi.  2. 
6  Rep.  42.  Mildmat/'s  case.  Ibid. 
58.  b.  Bredimaus  case.  Garth.  129. 
Kellow  V.  Bowden,  As  where  A.  seised 
in  fee  limits  the  estate  to  himself  for  life, 
remainder  to  another  in  tail,  reversion 
to  himself  in  fee,  and  dies  indebted  bj 
bond,  the  reversion  in  fee  is  not  assets 
in  the  heir,  during  the  continuance  of 
the  estate  tail,  and  he  may  plead  riens 
per  descent.  Garth.  129.  2  Mod.  50. 
OsboiUm  v.  Stanhope.  9  Mod.  176.  arg. 
though  in  Lill.  Ent  112.  there  is  a  plea 
of  riens  per  descent  except  a  reversion 
expectant  on  an  estate  tail ;  but  it  seems 
to  be  a  bad  plea.  2  Mod.  50.  So  where 
2>.  being  seised  in  fee,  in  consideration 
of  a  marriage  to  be  had  between  him 
and  iS*.,  and  of  a  marriage  portion,  set- 
tled his  estate  to  the  use  of  himself  and 
the  said  ^S^.  for  their  lives ;  and  after  the 
death  of  the  survivor,  to  the  use  of  the 
heirs  of  the  body  of  the  said  ^S'.  by  the 
said  2>.  to  be  begotten,  with  reversion  to 
himself  in  fee ;  S,  died  leaving  E.y  an 
only  child,  a  daughter;  and  2).  took 
another  wife,  by  whom  he  had  also  an 
only  child,  a  daughter,  A,^  and  died : 
upon  whose  deaths  E^  his  daughter,  was 


seised  of  the  said  estate  in  tail,  by  virtue 
of  the  said  settlement,  and  afterwards 
died  without  issue,  leaving  ^,  her  half 
sister,  surviving  her ;  it  was  adjudged, 
that  though  the  reversion  in  fee  de- 
scended upon  E.  and  A.,  the  two  daugh- 
ters of  D.  on  his  death,  yet  they  were  not 
actuaUy  seised  of  that  reversion  during 
the  continuance  of  the  estate  tail ;  but 
the  same  was  expectant  thereon :  And 
as  whoever  takes  by  descent,  must  take 
as  heir  to  him  who  was  last  actually 
seised,  therefore  A,  took  the  reversion 
wholly  as  heir  to  her  father;  and  Go. 
Litt  14,  15.  and  Kellow  v.  Rowden^ 
Garth.  126.  S.  G.  1  Show.  244.  were 
held  to  be  good  authorities  in  point. 
2  Wils.  45.  Jenkins  v.  Pritchard.  There- 
fore, it  seems  to  follow^  that  the  rever- 
sion in  fee  was  not  assets  during  the 
continuance  of  the  estate-tail.  The 
judgment  of  the  court,  as  reported  in 
Wilson,  is  contrary  to  the  account  of  it 
here  given :  but  it  seems  evident  from 
the  facts  of  the  case  as  stated  by  him, 
which  are  correct,  that  he  has  mis- 
taken the  judgment  It  is  impossible 
that  the  court,  upon  those  facts,  could 
have  given  the  judgment  which  he  re- 
ports them  to  have  given.  The  judgment 
must  have  been  as  it  is  here  stated,  (b) 
But  when  the  reversion  v^ts  in  pos. 
session  in  the  heir,  it  is  assets,  and  he 
is  chargeable  in  respect  of  it  with  the 
payment  of  the  bond.  Thus,  in  the 
case' of  Kellow  v.  Rowden  already  men- 
tioned, the  reversion  in  fee  in  B,  ex- 
pectant on  the  estate  tail  which  he  was 


{hi)  The  mistake  in  Jenkins  v.  Frit' 
ehard  is  noticed  and  corrected  in  the 


same  manner  by  Lord  AlvanUy  G.  J., 
in  Doe  v.  Button^  S  Bos.  &  Pull.  658. 
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JeffiresQn  verms  Morton  and  others. 


Jeffrssok 
V.  MoRT<m 
and  others. 


[9] 
Writ  iflsued. 


said  tenements,  with  the  appurtenances  whereof  the  said  John, 
Humphry,  Thomas,  Richard,  and  Alexander  are  above  re- 
spectively returned  tenants,  and  it  is  (11)  granted  to  him,  &c. 
wherefore  the  sheriffs  of  London  aforesaid  are  commanded, 
that  by  good,  &c.  they  make  known  to  the  said  Richard  Jack- 
son, that  he  be  before  our  said  lord  the  now  king  in  his  said 


seiaed  of  was  Dot  assets ;  but  when  the 
estate  tail  was  extinct,  and  the  rever- 
sion vested  in  possession  in  the  heir 
of  the  obligor,  it  became  assets  and 
liable  to  the  debt  So  where  T.  D. 
being  seised  in  fbe,  on  his  marriage  set- 
tled his  estate  on  himself  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail, 
reversion  to  hiuAelf  in  fee^  and  died  in- 
debted by  bond,  leaving  a  son  who  de- 
vised the  reversion  to  C  in  fee;  and 
afterwards  died  without  issue;  Lord 
Hardfoicke  held  that  the  reversion, 
having  come  into  possession  in  C,  the 
devisee,  was  assets  to  satisfy  the  bond, 
the  devise  being  fraudulent  against  the 
creditor  by  the  statute  S  W.  &  M. 
c.  14.,  and  he  thought  that  an  action  of 
debt  might  be  maintained  against  the 
heir  and  such  devisee.  If  the  son  had 
suffered  a  recovery,  the  creditor  was 
without  remedy,  but  if  he  had  levied 
a  fine  only,  it  would  have  barred  the 
estate  tail,  and  let  in  the  reversion,  which 
would  be  liable  to  the  specialty  debts  of 
T.  D.  2  Atk.  204*.  Kinaston  v.  Clark. 
In  this  last  case,  and  also  in  Kellow  v. 
JRowdeUy  it  appears  that  the  bond  was 
entered  into  by  him  who  had  been  once 
seised  in  fee  in  possession,  and  after- 
wards created  the  limitations  of  the 
estate,  and  was  the  person  who  died  last 
seised  of  the  fee,  and  therefore  the  heir^ 
in  claiming  the  reversion  on  the  deter- 
mination of  the  particular  limitations, 
was  bound  to  derive  his  title  to  it  from 
the  obligor :  But  in  Smith  v.  Parker^ 
2  Black.  Rep.  1230.  the  court  of  C.  B. 
went  a  step  further,  and  held  that  where 
an  intermediate  tenant  for  lifei  remain* 


der  to  his  first  and  other  sons  in  tail, 
being  in  possession  of  his  estate  foriife, 
and  having  the  reversion  in  fee  in  him 
subject  to  intermediate  estates  for  life, 
with  contingent  limitations  to  the  first 
and  other  sons  of  each,  tenant  for  life 
in  tail,  entered  into  a  bond  and  died 
without  issue,  the  reversion  was  assets 
in  the  heir,  when  it  vested  in  him  in 
possession,  to  satisfy  the  bond.  The 
case  was,  that  A.  seised  of  lands  in  fee 
devised  them  to  B*  for  life,  remainder 
to  C  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  Z).  for 
life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  E,  for  life,  and  his 
first  and  other  sons  in  tail,  remainder  to 
the  testator's  right  heirs;  B.  died,  C 
entered,  and  being  heir  at  law  of  :^.  the 
testator,  and  having  the  reversion  in  fee 
in  him  expectant  on  the  several  estates 
in  himself,  and  D.  and  E,y  entered  into 
a  bond  and  died  without  issue,  and  after- 
wards D.  and  E,  died  without  issue,  so 
that  the  contingent  uses  never  happen- 
ed, and  the  reversion  vested  in  possession 
in  F.y  who  was  the  heir  at  law  of  the 
testator  and  of  the  obligor ;  and  on  debt 
against  JP.  upon  this  bond  as  heir  of  C. 
the  obligor,  and  riens  per  descent  plead- 
ed, the  court  was  of  opinion  that  the 
reversion  being  vested  in  possession  in 
F,  was  assets  and  chargeable  with  the 
bond.  The  authority  of  this  case  was 
questioned  by  Lord  Thurlowixk  TheMar* 
chioness  ofTweedale  v.  EarlofCovehiryy 
1  Brown.  C.  C.  240.,  where  J7.  devised 
lands  to  jR.  for  life,  remainder  over  in 
tail,  remainder  to  his  own  right  heirs, 
and  died.   i?.  the  tenant  for  life  entered^ 
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chancery,  on  the  octave  of  St  Hilary  next  coming  where-    Jsffrbson 
soever,  &c.  to  show  in  form  aforesaid,  and  that  they  have   ^'^^P*^^^ 
there  the  names  of  those  by  whom,  &c.  the  same  day  is  given 
as  well  to  the  said  John  Jeffr^iorif  the  now  plainti£^  as  to  the 


and  others. 


and  being  the  heir  of  H.  had  the  rever- 
sion in  fee  expectant  on  the  estate  tail, 
and  died  indebted  by  bond  and  other 
specialties,  and  the  remainder  in  tail 
being  extinct,  the  reversion  in  fee  vested 
in  the  heir  of  R.  in  possession,  and  one 
of  the  questions  was  whether  the  rever- 
sion was  assets  in  the  heir  oiR.  to  satisfy 
his  specialty  debts.  Lord  Thurhw  did 
not  give  any  judgment  upon  that  ques- 
tion, but  expressed  himself  not  satisfied 
with  the  decision  in  Smith  v.  Parker. 
It  appears  from  Mr.  Justiee  Blaehsiones 
report  that  no  cases  were  cited,  and 
therefore  perhaps  the  court  was  not 
aware  of  the  case  of  Gifford  v.  Barber^ 
4  Vin.  Abr.  452,  45S.  MS.  Rep.  S.  C. 
cited  in  Cunningham  v.  Moody ^  1  Ves. 
174,  175.,  in  which  Lord  Hardwiehe 
seems  to  be  of  a  contrary  opinion.  There 
2>.  C  being  seised  in  fee,  settled  the 
estate  on  himself  for  life,  remainder  to 
G.C.  for  life,  remainder  to  his  first  and 
other  sons  iii  tail,  with  several  remain- 
ders over  in  the  same  manner  in  strict 
settlement,  reversion  to  himself  in  fee, 
and  died ;  G.C.  entered,  and  being  heir 
at  law  of  2).  C  was  seised  for  life  to- 
gether with  the  reversion  in  foe  expect- 
ant, and  confessed  a  judgment,  and  died 
without  issue ;  the  other  persons  in  re- 
mainder died  without  issue,  and  the 
reversion  coming  into  possession  in  a 
person  who  was  the  heir  both  of  D.  C. 
and  G,  C  the  question  was,  whether  it 
was  liable  to  the  judgment  confessed  by 
G.  C,  Lord  Hardwiehe  was  of  opinion 
it  was,  because,  being  the  estate  of  inhe- 
ritance of  G,C.  he  might  grant,  incum- 
ber, or  lease  it  for  any  number  of  years, 
or  charge  it  by  a  judgment  or  statute : 
that  in  Kellaw  v.  Botoden  the  question 


was,  whether  the  plaintiff  had  properly 
charged  the  defendant  as  immediate 
heir  to  his  father,  or  whether  he  ought 
not  to  have  charged  him  as  heir  to  the 
nephew,  and  stated  specially  the  inter- 
mediate descent ;  but  it  was  not  doubted 
that  the  reversion  in  fee,  which  took 
place  in  the  second  son  in  possession, 
was  vested  in  the  first  son,  andjthat  he 
might  have  charged  it  with  a  statute^ 
judgment,  or  recognisance^  or  might  have 
made  a  lease  for  years  of  it,  and  it  would 
have  come  to  the  brother  subject  to  the 
chaises  or  lease — That  the  siaHnff  of 
that  proved  the  difference^  and  that  it 
would  not  be  liable  to  the  bond  of  G,C. 
as  assets  by  descent,  because  thai  cannot 
be  where  there  is  an  intermediate  estate, 
but  must  be  where  the  heir  tahes  as  im^ 
mediate  heir  to  the  ancestor  that  entered 
into  the  bond.  That  on  ajudgmenty  the 
terre-tenant  of  the  land  which  was  in 
the  person  who  confessed  the  judgment 
is  chargeable,  but  he  is  not  so  by  his 
bond,  unless  the  land  came  as  assets  by 
descent  to  the  very  heir  of  the  obligor. 
So  in  Hargrave^s  Co.  Litt  1 1.  b.  n.  (d.) 
there  is  a  note  of  Lord  Hale  to  this 
effect  (vt^r.),  '<  grandfather,  father,  and 
«  son ;  grandfather  dies,  the  father  is 
**  bound  in  an  obligation  or  warranty 
**  and  dies  before  entry.  Held  that  the 
<<son  b  not  liable,  because  he  shall 
<'  make  himself  heir  to  the  grandfa«> 
<<  ther ;"  and  24  Edw.  3.  is  cited ;  and 
though  the  page  is  not  mentioned, 
it  is  probably  24  Edw.  S.  47-  abridged. 
Bro.  Assets  per  Descent,  19.  "By  Thorp, 
**  the  heir  shall  not  render  in  value  for 
**  the  warranty  of  his  ancestor,  if  the 
"  assets  do  not  come  from  the  same 
**  ancestor  who  made  the  deed ;  as  if 
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said  Johuy  Humpkn/y  Thomas^  Richard^  and  Alexander ^  there 
&C.  At  which  day  before  our  said  lord  the  now  king  in  his 
said  chancery  here^  to  wit^  at  Westminster  aforesaid^  come  as 
well  the  said  John  Jeffreson  tiie  now  plaintiff^  as  the  said 


<<  the  grandfather  be  seised,  and  the 
<<  father  makes  a  warranty  to  J.  N.  of 
"  other  hind  and  die,  and  afterwards  the 
<<  grandfather  die  seised ;  the  son  shall 
<*  not  render  this  land  in  value,  for  the 
'<  father  was  not  seised  thereof,  and  the 
<<  son  has  it  as  immediate  heir  to  the 
^<  grandfather;  and  where  there  is  grand- 
"  father,  father,  and  son,  the  grandfather 
<<  lets  the  land  for  life,  and  the  father 
"  warrants  other  land,  the  grandfather 
"  dies,  and  the  .father  b  seised  of  the 
*^  reversion  and  dies,  the  tenant  for  life 
**  dies,  the  heir  shall  not  render  in  value 
<<  for  this  land,  for  the  father  was  not 
"  seised  of  the  land  ;*'  but  Broke  adds  a 
qwere  inde^  **  for  a  reversion  is  good 
*<  assets  as  it  is  said  elsewhere ;"  but  by 
Welln/f  ^*  if  the  father  had  been  seised 
*<  and  let  for  life,  and  died  in  the  life 
<<  time  of  the  tenant  for  life,  it  is  good 
'*  assets  to  bind  the  heir."  Broke  has 
abridged  the  same  case  in  title  Re- 
covery in  Value,  1 3.,  without  any  qiuere  ; 
and  it  is  also  abridged  in  Fitz.  Recovery 
in  Value,  41.,  who  adds,  "  quod  nota'* 
In  Rooke  v.  Clealand,  1  Lutw.  503. 
S.  C.  1  Ld.  Raym.  53.  a  bond  was 
made  by  a  person  who  was  seised  only 
of  a  reversion  in  fee  expectant  on  an 
estate  for  life,  and  it  was  held  to  be  as- 
sets in  the  hands  of  the  heir  during  the 
continuance  of  the  estate  for  life.  That 
case  was  this ;  husband  and  wife  seised 
in  fee  in  right  of  the  wife,  had  issue  a 
son  and  a  daughter,  the  wife  died,  and 
the  husband  on  her  death  was  tenant 
for  life  by  the  curtesy,  reversion  to  his 
son  in  fee ;  the  son  entered  into  a  bond, 
and  died,  leaving  a  daughter,  who  died 
without  issue,  leaving  her  aunt  her  heir ; 
and  in  an  action  on  the  bond  against 


the  aunt  in  the  lifetime  of  the  tenant 
by  the  curtesy,  the  court  was  of  opinion 
that  the  reversion  was  assets,  and  gave 
judgment  for  the  plaintiff.  This  does 
not  seem  to  differ  from  the  other  cases 
on  this  subject,  for  the  assets  descended 
immediately  on  the  defendant  as  heir 
from  the  same  person  who  made  the 
deed,  and  there  is  no  intermediate  estate 
here  as  there  was  in  Giffard  v.  Barber^ 
and  under  those  circumstances  its  being 
a  reversion  seems  to  make  no  difference. 
Therefore  the  case  of  Smith  v.  Parker 
may  perhaps  be  found  to  be  of  doubtful 
authority ;  and  since  the  writing  of  these 
observations,  the  authority  of  it  has 
been  denied  in  Doe  v.  ffuttony  3  Bos. 
&  Pull.  643.  648.  651.  The  editor  has 
compared  the  case  in  the  report  with  the 
paper  book  which  was  delivered  to  one 
of  the  learned  judges  who  then  sat  upon 
the  bench,  and  it  appears  by  it,  and  also 
by  a  short  note  taken  by  him  on  the  pa- 
per book,  that  the  case  is  correctly  stated 
by  Mr.  Justice  Blackstone,  and  that  the 
court  was  of  opinion  the  reversion  was 
assets. 

(5)  These  words,  **  or  at  any  time 
'<  after,"  are  held  essential  by  Lord 
Hale  (note  (a)  F.N.B.  595.),  who  cites 
in  support  of  his  opinion  46  Bdw.  3.  29. 
Fitz.  Brief,  605.,  where  it  is  said,  "  there 
**  is  another  fault  in  the  writ,  for  it 
<<  only  mentions  the  warning  of  the  te- 
<*  nants  of  the  conusor's  lands  generally, 
**  which  may  be  as  well  brfore  as  after 
<<  the  recognisance,  and  no  land  is 
"  liable  to  execution  btit  such  as  the 
"  conusor  had  on  the  day  of  the  recog^ 
"  nisance  or  afterr  S.  P.  Bro.  Recog- 
nisance, 4.  9. 

Any  judge  of  the  courts  at  Wesimin' 
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John,  Humphry^  ITiomas,  Richard,  and  Alexander,  by  their 
said  attorneys^  and  the  sheriffs  o£  London  aforesaid,  to  wit,  F.C. 
and  J.F.  now  here  return  that,  by  E.  M.and  J.  C.  good  and 
kwful  men  of  their  bailiwick,  they  had  made  known  to  the 


Jeffreson 
V.  Morton 
and  others. 


ster  may  take  a  recognisaDce  at  common 
law,  in  term,  or  out  of  term,  and  in  any 
county  in  England.  Bro.  Reoognisance, 
20.     Vaugh.  102,  103.    2  Ld.  Raym. 
1141.     11  Mod.  53.     So  the  lord  chan- 
cellor or  keeper  may  take  such  recog- 
nisance,  and  award  execution.      And 
although  enrolment  is  necessary  to  the 
validity  of  a  recognisance,  yet  it  bound 
the  lands  at  the  common  \Kwfrom  the 
Hme  of  the  caption  ;  for  it  is  the  acknow- 
ledgment that  gives  a  recognisance  its 
force  as  a  record,  and  the  enrolment  is 
for  safe  custody  and  the  notifying  of  it 
to   others.     Hob.   195,    196.    Hall  v. 
Winchjield.     1  Vent.  360.  in  Berry  v. 
Bowes.   Dyer,  306.  b.   1  Rol.  Abr.  892. 
pi.  11.     2  Rol.  Abr.  893.    But  now  by 
the  Statute  of  Frauds,  29  Car.  2.  c.  3. 
8. 18.  it  is  enacted,  **  that  the  day  of  the 
**  month  and  year  of  the  enrolment  of 
^  recognisances  shall  be  set  down  in 
^  the  margin  of  the  roll  where  the  re- 
<*  cognisances  are  enrolled ;  and  no  re- 
^  cognfeance  shall  bind  any  lands,  tene- 
^  ments,  or  hereditaments  in  the  hands 
"^  of  any  purchaser  bond  fidcj  and  for 
«  valuable  consideration,  hut  from  the 
"  time  of  such  enrolment*'    There  is  no 
precise  time  fixed  for  the  enrolment  of 
recognisances  at  common  law;  but  it 
seems  necessary  they  should  be  enrolled 
within  six  months  by  the  equity  of  the 
statute  27  Eliz.  c.  4.  s.  7  &  8.,  which 
requires  that  recognisances  in  the  na- 
ture of  statutes  merchant  and  statutes 
staple  taken  according  to  the  statute 
23  H.  8.  c.  6.  should  be  entered  within 
six  months  next  after  their  being  ac- 


knowledged; and  that  if  the  conusees 
shall  not  deliver  them  to  the  clerk  of 
recognisances  within  four  months  next 
after  their  being  acknowledged  in  order 
to  be  entered,  they  shall  be  void  against 
purchasers  for  valuable  consideration. 
The  provision  in  the  Statute  of  Frauds 
has  in  general  the  effect  of  occasioning 
a  speedy  enrolment  of  recognisances; 
however,  if  the  conusees  neglect  to  enrol 
them  within  the  time  limited,  they  are 
considered  in  equity  in  the  nature  of 
debte  by  bond  only.  1  P.  Will.  334. 
Bothomly  v.  Lord  Fairfax,  (c)  So 
with  respect  to  judgments;  by  the 
common  law  a  judgment  related  to  the 
first  day  of  the  term,  though  signed 
after ;  and  the  plaintiff  was  entitled  to 
have  execution  of  the  lands  which  the 
defendant  was  seised  of  on  the  first  day 
of  the  term,  or  after,  although  he  had 
aliened  them  bond  file  before  execution, 
or  they  were  extended  upon  a  statute 
acknowledged  after.     30  Edw.  3.  24. 

1  Rol.  Abr.  892.  pi.  12,  13,  14,  15,  16. 

2  Inst.  395.  Bro.  Elegit,  17.  19.  1 
Browul.  38.  8  Mod.  310.  Graves  v. 
KiTig.  But  now  by  statute  29  Car.  2. 
c.  3.  s.  13,  14,  &  15.  reciting,  **  that  it 
*<  had  been  found  mischievous  that  judg- 
"  ments  in  the  king's  courts  at  West- 
"  minster  did  many  times  relate  to  the 
"  first  day  of  the  term  whereof  they 
"  were  entered,  or  to  the  day  of  the  re- 
^<  turn  of  the  original,  or  filing  the  bail, 
'<  and  bind  the  defendant's  lands  from 
"  that  time,  although  in  truth  they  were 
*^  acknowledged  or  suffered  and  signed 
**  in  the  vacation  time  after  the  said 


(c)  [1  B.  &  A.  153.  Glynn  v.  Thorpe^  Accord.^} 
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said  Richard  Jackson,  tenant  of  the  said  dwelling-liouBe  with 
the  appurtenances  in  their  bailiwick,  that  he  should  be  before 
our  said  lord  the  king  in  his  chancery  here  on  this  day,  to 
shew  according  to  the  exigency  of  the  said  writ,  asbythesaid 


<<  term,  whereby  many  times  purchasers 
<<  found  themselves  aggrieved ;  *'  it  is 
enacted,  '^  that  any  judge  or  officer  of 
"  any  of  his  majesty's  courts  of  Wesi- 
**  minster  that  shall  sign  any  judgments, 
**  shall,  at  the  signing  of  the  same, 
**  without  fee  for  doing  the  same,  set 
**  down  the  day  of  the  month  and  year 
''  of  his  so  doing  upon  the  paper  book,* 
**  docket,  or  record  which  he  shall  sign ; 
"  which  day  of  the  month  and  year 
**  shall  be  also  entered  upon  the  mar- 
"  gent  of  the  roll  of  the  record  where 
*' the  said  judgment  shall  be  entered, 
<<  and  such  judgments,  as  against  pur- 
<<  chasers  bond  fide  for  valuable  consi- 
**  deration  of  lands,  tenements,  or  heredi- 
«  taments,  to  be  charged  thereby,  shall 
*^  in  consideration  of  laic  be  judgments 
^*  only  from  such  time  as  they  shall  be 
*^  so  signed,  and  shall  not  relate  to  the 
"  first  day  of  the  term  whereof  they  are 
**  entered,  or  the  day  of  the  return  of 
*'  the  original,  or  filing  the  baiL"  (d) 
And  by  statute  4  &  5  W.  &  M.  c.  20. 
reciting  that  great  mischiefs  and  da- 
mages happen  and  come  as  well  to 
persons  in  their  lifetimes,  but  more 
often  to  their  heirs,  executors,  and  ad- 
ministrators, and  also  to  purchasers  and 
mortgagees,  by  judgments  entered  upon 
record  in  the  courts  at  Westminster 


against  the  persons  defendants,  by  rea- 
son of  the  difficulty  there  is  in  finding 
out  such  judgments,  it  enacts  that  all 
judgments  shall  be  doggeted  in  the 
manner  therein  mentioned ;  and  by  sec- 
tion 3.  it  is  further  enacted,  "  that  no 
'<  judgment  not  doggeted  and  entered 
**  in  the  manner  prescribed  by  the  Act^ 
*^  shall  affect  any  lands  or  tenements 
*^  as  to  purchasers  or  mortgagees,  or 
''  have  any  preference  against  heirs, 
"  executors,  or  administrators,  in  their 
<^  administration  of  their  ancestors',  tes- 
"  tators',  or  intestates'  estates."  It  has 
been  held  that,  in  the  administration 
of  the  ancestor's  or  testator's  estate,  a 
judgment  not  doggeted  pursuant  to  this 
statute  is  to  be  considered  only  as  a 
simple  contract  debt,  and  on  the  issue  of 
plene  administravit  an  executor  may 
give  in  evidence  that  he  has  applied 
all  the  assets  in  payment  of  bond  or 
simple  contract  debts  before  the  com. 
mencement  of  the  action.  6  T.  R. 
384.  Hickey  v.  Hayter.  And  if  an 
heir  or  executor  should  plead  to  an 
action  on  a  bond  or  simple  contract  an 
outstanding  judgment,  the  plaintiff  may 
reply  that  it  was  not  doggeted  and  en- 
tered according  to  the  provisions  of 
the  statute.  1  Bos.  &  Pull.  307.  Steel  v. 
Bork.  (e) 


(d)  [And  now  by  Reg.  Gen.  Jff.  71 
4  W.  4.  r.  3.,  "  all  judgments,  whether 
'^  interlocutory  or  final,  shall  be  entered 
^  of  record  of  the  day  of  the  month  and 
"  year,  whether  in  term  or  vacation, 
<<  when  signed,  and  shall  not  have  re- 
"  lation  to  any  other  day."] 

(e)  [So  if  a  scire  facias  be  brought 


on  the  judgment  against  the  ezecutof, 
he  may  give  in  evidence,  under  a  plea 
of  plene  administratni,  the  payment  of 
other  debts  before  action  brought, 
which  exhausted  all  die  assets ;  and  it 
is  not  necessary  for  him  to  allege  in  his 
plea  that  there  was  no  docket.  3  B.  & 
Ad.  655.  HaU  v.  Tapper.    And  where 
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writ  they  were  commanded.  And  the  said  Richard  Jackson  Jeffreson 
by  WiUiam  Lanffvill  his  attorney  likewise  comes,  and  there-  ^'  Morton 
upon  he  the  said  John  Jeffreson  the  now  phuntiff  brings  (12)  ^  ^  ^  ^^] 
here  into  court  the  letters  testamentary  of  the  said  John  Jef-  -proten  of  let- 
freson  the  testator,  by  which  it  sufficiently  appears  to  the  court  ten  tc«tament- 
here,  that  he  the  said  John  Jeffreson  the  now  plaintiff  is  exe-  "^' 


(6)  The  words  ^said  recovery*'  were 
used  in  a  scire  facias  on  a  recognisance, 
instead  of  **  said  recognisance"  and  on 
demurrer  they  were  held  to  be  sur- 
plusage, and  the  demurrer  oyerruled. 
S  Mod.  251.  Ayres  y.  Huntingdon* 

(7)  In  2  Salk.  598.  Ponton  y.  HaU, 
the  return  of  {he  sheriff  was  held  ill, 
because  it  was  that  A,y  i9.,  and  C.  were 
tenants  of  lands,  instead  of  tenants  of  ail 
the  lands  in  his  bailiwick ;  but  the  pre- 
sent return  seems  proper  without  the 
word  ^  eUl^''  because  it  is  afterwards 
ayerred  that  there  were  no  other  tenants 


of  the  conusor  in  his  bailiwick  whom  he 
could  warn. 

(8)  As  the  scire  Jbcias  is  to  warn 
the  heir  and  tenants,  regularly  the  re- 
turn ought  to  take  notice  of  him,  as  that 
he  is  dead,  or  there  is  no  heir  within 
the  sheriff's  bailiwick ;  or  that  he  was 
warned.  We  haye  already  seen  that 
the  heir  is  chai^^ble  only  as  tenant ;  if 
therefore  the  heir  be  seised  of  any  part 
of  his  ancestor's  lands,  and  the  conusee 
omit  to  join  him  in  the  scire  facias  with 
the  other  tenants ;  or  if  he  be  joined, 
and  the  sheriff  take  no  notice  of  him  in 


a  judgment  has  not  been  docketed  ac- 
cording to  the  statute,  the  circumstance 
that  actual  notice  of  it  has  been  received 
by  the  executor  or  administrator,  will 
not  entitle  it  to  any  priority  or  pre- 
ference in  administration.  Ibid.  Doc- 
keting the  issue  is  not  a  sufficient  doc^ 
keting  of  a  judgment  within  this  statute. 
2  Cr.  &  J.  318.  Braithwaite  v.  Watts. 
5B.  &  Ad.  1056.'  Hopwood  v.  Watts. 
The  statute  does  not  require  a  judgment 
against  the  executor  to  be  docketed.  3 
Mann.  &  Gr.  886.  Gaunt  v.  Taylor.  3 
Scott,  N.  R.  700.  S.  C— By  stat.  2  Vict 
c  11.  s.  1.,  no  judgment  shall  be  here- 
after docketed  under  the  stat  of  W.&  M. 
But  by  sUt  1  Vict  c.  110.  s.  19.^  and 
stat.  2  Vict  c.  11.  ss.  2.  &  4.,  judgments 
shall  be  registered  in  the  mode  prescribed 
by  those  statutes.  It  may  be  questioned 
whether  these  enactments  wUl  not  be 
attended  with  a  serious  consequence 
(perhaps  oyerlooked  by  the  legblature} 
with  reference  to  the  subject  now  under 


discussion :  for  it  may  be  contended  that 
the  effect  of  them  is  that  a  judgment, 
recovered  subsequently  to  the  passing 
of  the  Acts,  will  be  entitled  to  pre- 
cedence, as  at  common  law,  in  the  ad- 
ministration of  assets  by  an  executor  or 
administrator,  notwithstanding  it  be 
neither  registered,  as  prescribed  by  the 
statutes  of  Victoria,  nor  docketed,  as 
required  by  the  statute  of  W.  &  M. ; 
because  it  is  no  longer  possible  to 
docket  the  judgment  under  the  statute 
of  W.  &  JVf. ;  and  the  only  penalty 
imposed  by  the  statutes  of  Victoria,  for 
neglecting  to  register  it,  is,  that  it  shall 
not  affect  any  lands,  tenements,  and 
hereditaments.  The  statutes  omit  to 
enact  (as  they  ought  to  have  done,  in 
order  to  conform  with  the  statute  of 
W.  &  M.),  that  a  judgment,  not  re- 
gistered, shall  not  have  any  precedence 
against  executors  or  administrators,  in 
the  administration  of  their  testator's  or 
intestate's  effects.] 
£  2 
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Jeffreson  verms  Morton  and  others. 


{Jbffreson' 
v.  Morton 
and  others» 

« » 


cutor  of  the  said  will,  and  has  the  adminifitration  thereof,  and 
he  prays,  that  as  well  the  saidtToAn,  Humphry y  Thomas,  Richard, 
and  Alexander,  as  the  said  Richard  Jackson,  may  answer  to 
the  said  several  writs  aforesaid  sued  out  against  them  respec- 


his  return  to  the  scire  facias,  the  tenants 
may  take  advantage  of  the  omission 
in  the  manner  mentioned  hereafter  in 
note  (10) ;  but  it  is  aided  after  verdict 
by  the  Statute  of  Jeofails.  Cro.  Car. 
295.  312.  Eyres  Y.  Taunton.  S.C.  Sir 
W.Jones,  319.  See^the  form  of  the 
return,  Lil.  Ent  385. 

(9)  By  tenants,  tenentes,  generally  is 
meant  the  owners  of  the  fee-simple  (/), 
and  by  occupiers,  those  who  come  in 
under  them.  That  tenant  is  so  taken, 
appears  by  the  writ  de  curid  claudendd, 
which  is  a  writ  of  right,  and  lies  only 
for  a  tenant  of  the  fee ;  F.  N.  B.,297.  (^) ; 
and  therefore  a  prescription  is  well 
pleaded  by  alleging  that  the  tenants  of 
such  a  close  have  from  time  immemorial 
been  accustomed  to  repair,  &c.  1  Salk. 
336.  Star  v.  Roohesby.  S.  P.  Cro.  Jac. 
665,  666.  Holbach  v.  Warner.  Palm. 
331.    2 Rol.  Rep.  288.  S.C. 

(10)  The  reason  of  this  plea  seems 
to  be,  because  every  tenant  of  the  land 
is  entitled  to  have  contribution,  that  is, 
all  the  lands  of  the  conusor,  or  defendant 
to  the  judgment,  in  the  hands  of  the 
several  purchasers,  must  be  extended 
and  equally  charged;  therefore  unless 
all  the  tenants  be  warned^  the  others  are 
not  obliged  to  answer;  and  if  the  tenant 
does  not  take  advantage  of  the  omission 
in  the  first  instance  by  a  plea  of  this 
sort,  which  he  may  do  notwithstanding 
the  sheriff's  returo,  he  loses  tlie  benefit 
of  contribution,  or  of  relief,  by  an  auditd 
querela,  in  case  execution  is  taken  out 
against  his  land  alone ;  Cro.  Jac  506. 


Michel  V,  Croft.  Moor.  525.  Clerk  v. 
ffardwick  ;  for  he  cannot  plead  it  after 
a  plea  in  bar.  5ir  W.  Jones,  319.  Eyres 
V.  Cowly.  Post,  210  e,  210/.  note.  If 
a  scire  facias  be  against  the  A«t>  alone, 
it  b  said  that  he  is  not  entitled  to  receive 
contribution  from  a  purchaser;  which 
seems  rather  unaccountable,  as  the  heir 
is  chargeable  only  as  tenant  of  the  land  ; 
but  if  there  be  several  heirs,  such  as  par- 
ceners, heirs  in  gavelkind,  or  borough 
English,  and  one  only  be  chained,  he  is 
entitled  to  contribution  from  the  other 
heirs,  and  therefore  may  plead  this  plea. 
3  Rep.  12,  13.  Sir  W.  Harbert's  case. 
This  plea  must  not  be  pleaded  in  abate* 
ment  when  the  terre-tenant  omitted  is 
tenant  of  lands  in  another  county,  be- 
cause the  sheriff  has  done  his  duty  in 
summoning  the  terre-tenants  in  his 
county ;  and  therefore  the  plaintiff  must 
sue  out  a  new  writ  directed  to  the  sheriff 
of  the  other  county  where  the  lands,  &c. 
lie,  and  the  plea  must  not  conclude  with 
praying  ^'  that  the  writ  may  be  quashed,** 
but  **  if  the  defendant  ought  to  be  com- 
*^  pelM.  to  answer,"  as  in  this  entry;  and 
it  ought  not  to  allege  that  they  are  not 
named,  or  not  returned.  But  where  the 
terre-tenants  not  returned  are  of  lands 
in  the  same  county^  the  precedents  are 
both  ways :  though  even  if  it  be  pleaded 
in  the  form  of  a  plea  in  abatement,  it 
must  not  be  understood  that  the  court 
can  give  judgment  to  abate  the 'writ, 
because  there  is  no  defect  in  the  writ, 
but  only  to  stay  till  the  other  terre. 
tenant  is  brought  in  (h):  but  the  better 


(/)  [9  M.  &  W.  320.  Braithwaite  v. 
Skinner,  per  Parke  B.  Accord.2 


{g)  [This  writ  was  abolished  by  stat. 
3  &  4.  W.  4..  c.  27.  s.  36.] 
(h)  See  post,  210^.  note. 
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tively.  Sec     Whereupon  it  is  said  by  the  court  here  to  the   Jefpreson 
said  Richard  Jackson,  that  he  answer  to  the  said  writ  sued   <^-  Morton 
out  against  him;  and  it  is  likewise  said  by  the  court  here  to  ^"^  others. 
the  said  John,  Humphry,  Thomas,  Richard,  and  Alexander^  that 
they  further  answer  to  the  writs  aforesaid  sued  out  against 
them  on  perils  &c. 

And  the  said  Richard  Dawson  and  Alexander  Orpwood  say,  Pica  bj  R.D. 
that  the  said  John  Jeffrestm  executor  of  the  last  will  and  ""^  ^-  ^• 
testament  of  the  said  John  Jeffreson  deceased  in  the  said  writ 
named  ought  not  to  have  execution  of  the  said  dwelling 
houses  with  the  appurtenances  mentioned  in  the  return  of 
the  writ  of  scire  facias  against  them  the  said  Richard  and 
Alexander,  for  the  debt  aforesaid  by  virtue  of  the  said  recog- 
nizance ;  because  they  say,  that  before  the  day  of  the  acknow-  That  T.  &  be- 
ledgment  of  the  debt  aforesaid  by  the  said  Robert  Yarway  in  ^^'^  ^  '^g- 

-  ^^      •  J         •        /•        .  nisance  was 

the  said  wnt  of  scire  facias  named,  one  Thomas  Smith  was  seised  of  the 

seised  of  the  said  dwelKng  houses  with  the  appurtenances  in  Jefe^aTts^^ 

his  demesne  as  of  fee;  and  being  so  thereof  seised  afterwards,  returned  te- 

to  wit,  on  the  20th  day  of  June  in  the  year  of  our  lord  1666,  e^J^^ff^^^he"** 

(13)  enfeoffed  the  said  Robert  Yarway,  in  the  said  writ  above*  «"<!  R-  Y.  and 

named,  and  one  Thomas  Yarway,  of  the  said  dwelling-houses  to  them  and 

with  the  appurtenances,  to  have  and  to  hold  to  the  said  Robert  ^«»'  ^^^ 

Yarway  and  Thomas  Yarway  their  heirs  and  assigns,  to  the 

use  of  them  the  said  Robert  and  Thomas  their  heirs  and  assigns 

for  ever ;  by  virtue  of  which  said  feoffment,  they  the  said 

Robert  Yarway  and  Thomas  Yarway  were  seised  of  the  said       [  10.  ] 

dwelling-houses  with  the  appurtenances  in  their  demesne  as 

of  fee ;  and  being  so  thereof  seised,  he  the  said  Robert  Yarway  r.  y.  died  — 

afterwards,  to  wit  on  the  1st  day  of  Ai^ust  in  the  14th  year  ^^^*;^t  ^.^le' 


form  in  that  case  is  to  pray  judgment,  against  other  terre-tenants ;  and  so  is 

*^  if  the  defendant  ought  to  be  compelled  Moor.  525.  Clerk  v.  Hardwick. 
"  to  answer.^*  2  Vent.  104, 105.  Prynne        (12)  As  this  writ  is  brought  by  an 

Y.  Slaughter,  2  Salk.601.  Adams  v^Sa-  executor,  it  seems  necessary  to  make  a 

vage.    S.  C.  2  Ld.  Raym.  1253.   6  Mod.  profert  of  the  letters  testamentary  in  the 

199. 226.     Moor.  524.    Clerk  v.  Hard-  middle  or  at  the  end  of  it,  but  usually 

«7tc^     Ibid.  571.   pi.  783.     Ibid.  429.  at  the  end,  as  in  this  case.    Carth.  69. 

Gresham's  case.    Cro.  Eliz.  506.     S.  C.  Bosworth  v.  Ridgley.    S.  C.  1  Show.  60. 

Co.  Ent.  6^4.  a.    Owen,  134.  Kempe  y.  LilU  Ent  386. 

Laurence.    This  plea  is  referred  to  as         (13)  A  feoffment  is  never  pleaded  by 

being  a  good  precedent,  2  Salk.601.  deedy  but  this  is  the  constant  form  of 

(11)  Hence  it  appears  that  upon  such  pleading  it,  and  therefore  there  is  no  need 

plea  the  plaintiff  may  take  a  new  wri  of  a  profert    See  1  Saund.  9  a.  note. 
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Jeffireson  versus  Morton  and  others. 


Jeffreson 
V.  Morton 
and  others, 
' , ' 

Mof  T.  Y,  nor- 
vived  Atm,  as  it 
ought  to  hare 
done). 

And  tra.T€rse 
that  R.T.  was 
sole  seised  in 
fee. 


Flea  by  J.  M. 
H.W.andT.R. 


that  before  the 
recognisance  R. 
H.  was  seised 
of  the  dwelling 
houses  whereof 
defendants  are 
returned  te- 
nants in  fee, 
and  being  so 


of  the  reign  of  our  lord  Charles  the  2d  now  king  of  England^ 
&0.  at  the  parish  of  St  Clement  Danes  aforesaid,  in  the  coiinty 
aforesaid  died  (14) ;  without  this^  that  the  said  Robert  Yanoay 
at  the  time  of  the  acknowledgment  of  the  debt  aforesaid  to  the 
said  John  Jeffreson  deceased  in  the  writ  of  scire  founas  aboye- 
mentioned,  was  sole  seised  of  the  said  dwelling  houses  with 
the  appurtenances  in  his  demesne  as  of  fee,  in  manner  and 
form  as  by  the  return  of  the  writ  of  scire  facias  aforesaid  is 
allied.  And  this  they  are  ready  to  verify ;  wherefore  they 
pray  judgment  if  the  said  John  Jeffreson  the  now  plaintiff 
ought  to  have  his  execution  against  them  for  the  said  debt  to 
be  levied  of  the  said  dwelling  houses  whereof  they  are  above 
respectively  returned  tenants. 

And  the  said  John  Morton^  Humphry  WiggaUi  and  Tlwmas 
Richardson  say,  that  the  said  John  Jeffreson  executor  of  the 
last  will  and  testapient  of  the  said  John  Jeffreson  deceased  m 
the  said  writ  named  ought  not  to  have  execution  of  the  said 
dwelliog  houses  situate  in  Oray^s  Inn  Lane  with  the  appur* 
tenances,  in  the  return  of  the  said  writ  of  scire  fcudas  men- 
tioned, against  them  the  said  John  Morton^  Humphry  Wiggan^ 
and  Thonuis  for  the  debt  aforesaid  by  virtue  of  the  said  recog- 
nizance, because  they  say  that,  long  before  the  day  of  the  said 
recognizance  by  the  said  Robert  Yaruoay  in  the  said  writ  of  scire 
facias  named,  one  Ralph  Hensby^  esq.  was  seised  of  the  said 
dwelling-houses  with  the  appurtenances  in  his  demesne  as  of 
fee,  and  the  said  Ralph  being  so  thereof  seised  afterwards,  to 
wit,  on  the  26th  day  of  May,  in  the  year  of  our  lord  1657,  at 


(14)  It  is  not  expressly  alleged  in  the 
writ  of  scire  facias  that  R.  Y.  was  sole 
seised  in  fee,  but  a  sole  seisin  seems  ne- 
cessarily implied  from  the  words  "  which 
««  were  of  the  said  R.  at  the  time  of  the 
"  recognisance  of  the  said  debt  or  ever 
"  after;  '•  for  the  defendants  would  not 
otherwise  be  liable :  and  it  is  a  rule  of 
pleading,  that  whatever  is  necessarily 
understood,  intended  and  implied,  is 
traversable  as  much  'as  if  it  were  ex- 
pressly alleged.  (•)  Aswherein  replevin 
the  defendant  said  that  A.  was  seised  in 


fee  of  the  place  in  which  &c.,  and  by 
his  command  he  took  the  catde  damage 
feasant ;  the  pluntiff  pleaded  that  he  was 
seised  in  fee  of  a  third  part  thereof,  and 
traversed  that  A.  was  sole  seised.  The 
traverse  was  held  proper ;  for  by  plead- 
ing that  A  was  seised  in  fee,  it  must  ne- 
cessarily be  understood  that  he  was  sole 
seised,  and  therefore  the  plaintiff  not 
only  might  but  was  bound  to  traverse 
the  sole  seisin.  2  Salk.  629.  Giff>ert  v. 
Parher.    S.  C.  6  Mod.  158. ' 


(i)  [See  ant^,  Vol.  I.  p.  312  e.    See  also  3  Mann.  &  Gn  807.  Wilkins  v. 
Boutcher.    4  Scott,  N.  R.  425.  S.  C] 
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the  parish  of  St  Andrew  in  HMom  in  the  county  of  3/Rddle^    Jeffreson 
9exy  by  a  certain  indenture  of  bargain  and  sale  made  between  ^*  Morton 
the  said  Arf/iAof  the  one  part, and  one  Wmiam  WameoiihQ  ,^°^^*^^": 
other  part,  (one  part  of  which  said  indenture  sealed  with  the  seised  by  inden- 
seal  of  him  the  said  Ralphs  they  the  said  John  Morton^  Hum^  tures  of  lease 
phry,  and  Thomas  Bichardion  bring  here  into  court,  the  date  ^rey^^e 
whereof  is  the  same  day  and  year  aforesaid)  for  a  certain  sum  pi'^mba  to 
of  money  in  the  sidd  indenture  mentioned,  he  the  said  Ralph  in  'trust  for  the 


iK»i«&^  bargained  and  sold  to  the  said  ffilHam  Wame  the  said  ^^  ^^' 
dwelling  houses  with  the  appurtenances,  to  have  and  to  hold  j^^Tser  out 
the  sud  tenements  with  the  appurtenances  to  the  said  WUliam 
JFoTTie  his  executors,  administrators  and  assigns,  from  the  day 
next  before  the  date  of  the  said  indenture  imto  the  full  end 
and  term  of  one  year  from  thence  next  following  and  fully 
to  be  complete  and  ended;  by  virtue  of  wblch  said  bargain 
and  sale  the  (15)  said  William  Wame  was  possessed  of  the 
said  tenements  with  the  appurtenances ;  and  being  so  thereof 
possessed^  and  the  said  Ralph  being  so  seised  of  the  reversion 
of  the  said  dwelling  houses,  afterwards  and  before  the  said 
day  of  the  acknowledgment  of  the  debt  in  the  writ  mentioned, 
to  wit,  on  the  29th  day  of  May  in  the  said  year  of  our  lord 
1657,  at  the  parish  aforesaid,  in  the  county  aforesaid,  by  his  [  H  ] 
certain  writing  of  release  then  and  there  made  between  the 
said  iZa^AjB(»i«fty  of  the  one  part,  and  the  said  WHUam  Wame 
of  the  other  part,  (one  part  whereof  sealed  with  the  seal  of 
him  the  said  Ralph,  they  the  said  John  Morton,  Humphry 
Wiffffan,  and  Thomas  Richardson  bring  here  into  court,  the 
date  whereof  is  the  same  day  and  year  aforesaid,)  he  the  said 
Ralph  Henshy  granted,  remised,  released,  and  quit  chumed 
unto  the  said  William  Wame  his  heirs  and  assigns,  the  afore- 
said dwelling  houses  with  the  appurtenances,  then  being  in 
the  possession  of  the  said  WiUiam  Wame,  to  have  and  to  hold 
the  aforesaid  dwelling  houses  to  the  said  WiUiam  Wame  his 
heirs  and  assigns,  to  the  use  of  him  the  said  William  Wame 
his  heirs  and  assigns  for  ever,  in  trust  for  the  said  Robert  Yar- 
way  and  his  heirs ;  by  virtue  of  which  said  release,  (16)  he  the 


(15)  The  form  of  pleading  a  lease  for    *'  of  the  statute  made  for  transferring 
a  year  now  used  differs  from  the  above     "  uses  into  possession.*' 
only  in  this,  that  after  the  words  "  by         (16)  So  in  the  present  form  of  plead- 
"  virtueof  which  said  bargain  and  sale,"    ing  a  release,  the  same  words,  «'and  also 
arc  added  the  following,  "  and  by  force     "  by  force  of  the  statute  for  transfer- 
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Jeffreison  versus  Morton  and  otiiers. 


Jeffresqdt 

17.  MORTOK 

and  others* 


Bald  WUliam  Warm  was  seised  of  the  said  dwelling  houses  with 
the  appurtenances  in  his  demesne  as  of  fee,  in  trust  (17)  for 
the  said  Robert  Yartoay  and  his  heirs.  And  the  sidd  WUliam 
Wame  being  so  thereof  seised,  he  the  said  WiUiam  Warns 


<<  ring  uses  into  possession,*'  are  added 
after  the  words,  <<  by  virtue  of  which 
*<  said  release." 

(17)  At  the  common  law  if  one  man 
was  seised  of  the  legal  estate  to  the  use 
of,  or  according  to  the  modern  phrase, 
in  trust  for,  another,  who  had  acknow- 
ledged a  recognisance,  or  against  whom 
a  judgment  had  been  obtained,  these 
lands  were  not  liable  to  execution  upon 
the  judgment  or  recognisance  of  the 
cestui  que  trtLst.  Co.Litt.S74.b«  But  by 
the  Statute  of  Frauds,  29  Car.  2.  c.  S. 
s.  10.,  it  is  enacted,  <'  that  it  shall  be 
"  lawful  for  any  sheriff  or  other  officer 
"  to  whom  any  writ  or  precept  is  di- 
'<  rected  at  the  suit  of  any  person,  of, 
'<  for,  and  upon  any  judgment,  statute, 
<^  or  recognisance,  to  do,  make,  and  de- 
"  liver  execution  unto  the  party  in  that 
<'  behalf  suing,  of  all  such  lands,  tene- 
*'  ments,  rectories,  tithes,  rents,  and  he- 
<<  reditaments,  as  any  other  person  or 
'*  persons  are  in  any  manner  or  wise 
<<  seised  or  possessed  in  trust  for  him 
<<  against  whom  execution  is  so  sued, 
<*  like  as  the  sheriff  or  other  officer 
'*  might  or  ought  to  have  done,  if  the 
<*  said  party  against  whom  execution  was 
*<  sued  had  been  seised  of  such  lands, 
<*  &c.  of  such  estate  as  they  are  seised 
*<  of  in  trust  for  him  at  the  time  of  the 
'<  said  execution  sued;  which  lands,  &c. 
"  by  virtue  and  force  of  such  execution 
*<  shall  accordingly  be  held  and  enjoyed 
**  freed  and  dischaiged  from  all  encum- 
'<  brances  of  such  person  or  persons  as 
"  shall  be  so  seised  or  possessed  in  trust 
<<  for  the  person  against  whom  such 
<^  execution  shall  be  sued ;  and  if  any 
*'  cestui  que  trust  shall  die,  leaving  a 
*'  trust  in  fee-simple  to  descend  to  his 


"  heir,  then  and  in  every  such  case 
'<  such  trust  shall  be  deemed  and  taken 
**  and  is  hereby  declared  to  be  assets  by 
<<  descent,  and  the  heir  [shall  be  liable 
"  to  and  chargeable  with  the  obligation 
<<  of  his  ancestor  for  and  by  reason  of 
''  such  assets  as  fully  and  amply  as  he 
**  might  or  ought  to  have  been,  if  the 
'<  estate  in  law  had  descended  to  him 
"  in  possession  in  like  manner  as  the 
<<  trust  descended.'*  The  words  in  the 
Act,  **  at  the  time  of  the  said  execution 
<<  sued,"  are  held  to  refer  to  the  seisin 
of  the  trustee ;  and  therefore  if  he  has 
conveyed  the  lands  by  the  direction  of 
cestui  que  ^ru«^  before  execution,  though 
seised  in  trust  at  the  time  of  the  judg- 
ment, the  lands  cannot  be  taken  in 
execution.  As  where  a  judgment  was 
obtained  against  a  cestui  que  trust,  who 
afterwards  borrowed  a  sum  of  money, 
and  the  trustee  by  his  direction  mort- 
gaged the  estate  to  the  lender,  and  an 
elegit  being  taken  out  upon  the  judgment, 
and  a  moiety  of  the  estate  mortgaged, 
extended,  and  delivered  to  the  plaintiff, 
he  brought  an  ejectment,  and  the  ques- 
tion was  if  he  had  any  title  by  virtue  of 
this  statute ;  and  after  argument  it  was 
determined  by  Mr.  Justice  Tracy  that 
the  execution  was  not  good;  and  Sir 
EduHird  NoTihey  said,  that  ever  since 
the  Act  such  construction  had  been 
thought  agreeable  to  the  statute,  though 
he  did  not  know  it  had  ever  been 
judicially  determined ;  and  a  case  was 
mentioned  by  Mr.  Justice  Tracy  from 
Mr.  Serjt.  Cheshire'^  notes,  where  this 
opinion  seemed  to  have  been  allowed 
by  Lord  Trevor,  and  was  not  contra- 
dicted by  the  court.  Com.  Hep.  226. 
Hunt  V.  Coles*    The  same  point  is  re- 
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afterwards  to  wit,  on  the  28th  day  of  November  in  the  14th 
year  of  the  reign  of  our  lord  Charles  now  king  of  Enghndf  &c 
at  the  parish  of  St.  Andrew  Holbam  aforesaid  in  the  county 
aforesaid,  by  a  certain  indenture  of  bargain  and  sale  made 
between  the  sdd  Robert  Yarway  and  the  said  William  Warner 
and  one  William  SaUoweSy  and  one  Thomas  Yarway  of  the  one 
part^  and  them  the  said  John  Morton^  Humphry  Wigyan,  and 


Jbffreson 

9.  MORTOK 

and  others. 

W.W.  after, 
wards  conTeyed 
the  premises  to 
defendants  in 
fee. 


cognised  by  Chief  Baron  ComynSf  Dig. 
Execution  (C.  14.).  (A)  It  is  held  that 
if  a  man  be  cestui  que  trust  of  a  term,  it 


is  not  assets  within  the  statute ;  for  it 
extends  only  to  a  trust  of  land  in  fee. 
2  Vern.  248.  King  y.  BaOeL  (/) 


(k)  [See  also  Accord.  .4  Bing.  335. 
Harris  v.  Pugh.  12  Moore,  577.  S.C. 
But  now  by  stat.  1  &  2  Vict.  c.  110.  s.  11. 
the  sheriff,  under  an  elegit  on  a  judg- 
ment, may  take  in  execution  all  such 
lands  '<  as  the  person  against  whom  exe- 
^  pution  is  so  sued,  or  any  person  in 
"  trust  for  him,  shall  have  been  seised 
"  or  possessed  of  at  the  time  of  entering 
'<  up  the  said  judgment^  or  at  any  time 
''  afterwards,  or  over  which  such  person 
^  shall  at  the  time  of  entering  up  such 
^judgment, or  at  anytime  afterwards, 
'<  have  any  disposing  power,  which  he 
'^  might,  without  the  assent  of  any  other 
'*  person,  exercise  for  his  own  be- 
"  nefit,  &c"] 

(l)  It  is  held  that  an  equity  of  re- 
demption cannot  be  taken  in  execution 
under  this  statute,  'whether  it  be  of  a 
freehold  estate;  2  Atk.  290.  Plunkett 
V.  Pensan  ;  or  of  a  term  of  years ;  1  Ves. 
jun.  431.  Lyster  v.  Dolland.  8  East, 
467.  Scott  V.  Scholey;  in  which  last 
case  Lord  f/Zendorot^A  C.  J.  seems  to 
have  been  of  opinion  that  a  trust  estate 
for  years  is  not  within  the  statute.  In 
giving  judgment  in  Scott  v.  Scholey  he 
said,  *^  The  very  silence  of  the  statute, 
"  which,  while  it  expressly  introduces  a 
*'  new  provision  in  respect  of  lands  and 
'<  tenements  held  in  trust  for  the  person 
^  against  whom  an  execution  is  sued, 
*'  says  nothing  as  to  trusts  of  chattel  in- 


<<  terests,  affords  a  strong  argument  that 
'<  those  interests  were  meant  to  con- 
<<  tinue  in  the  same  situation  and  plight, 
'^  in  respect  of  executions,  in  which  both 
<<  freehold  and  leasehold  trust  interests 
"  equally  stood  before  the  passing  of 
*' that  statute."  8  East,  486.  And  see 
4  B.  &  A.684.  Doe  v.  Greenhill^  in  which 
it  was  determined,  that  even  if  a  clear 
trust  term  of  years  be  within  the  statute, 
yet  it  must  be  held  simply  and  solely  in 
trust  for  the  defendant ;  and  as  in  that 
case  it  was  held  for  the  defendant  and 
another,  the  statute  was  considered  not 
to  apply ;  and  doubtless  the  same  rule 
would  prevail  as  to  trusts  of  freehold. 
[See  Accord.  4  Bing.  96.  Harris  v. 
Booker.  12  Moore,  283.  S.  C.  4  Bing. 
335.  Harris  v.  Pugh.  12  Moo.  577. 
S.  C.  But  in  Doe  v.  Evans^  1  Cr.  & 
M.  450.  Bayley  B.  appeared  to  enter- 
tain a  strong  opinion  that  an  outstand- 
ing term,  vested  in  a  trustee  upon  trust 
to  attend  the  inheritance,  is  liable  to  be 
seised  in  execution  against  the  cestui 
que  trusty  the  owner  of  the  inheritance. 
And  the  learned  judge  observed,  that  in 
Scott  y.  Scholey  the  party  had  not  the 
inheritance  in  him,  but  had  only  an 
equitable  interest.  —  The  law  does  not 
appear  to  be  altered  in  these  respects 
by  the  stat.  1  Vict  c.  110.  Ante, 
note  (A).] 
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JeSrea€Xk  verms  Mortem  and  others. 


Jbffkbsok  TTianuu  Richardson  of  the  other  part»  (one  part  of  which  said 

V.  Morton  indenture  sealed  with  the  seals  of  them  the  fsaiA  Robert  Yar- 

an        era.  ^^^^  William  fFame,  WiUiam  SaUowes  and  Thomas  Yartoay, 

.  they  said  John  Morton,  Humphry    Wiggan,  and    TTunnas 


With  respect  to  what  shall  he  said  to 
be  an  use  executed  by  the  statute  of 
37  H.  8.  c  10.  of  uses,  or  a  trust  estate 
now  not  executed,  it  is  held,  that  where 
an  use  is  limited  upon  an  use,  it  is  not 
executed,  but  the  legal  estate  is  vested 
io  him  to  whom  the  first  use  is  limited. 
Dyer,  155.  Tyrrel^s  case.  As  where 
an  estate  is  conveyed  to  another  in  the 
manner  mentioned  above  in  this  en- 
try, viz.  to  W.  and  his  heirs  to  th6  usfe 
of  him  and  his  heirs,  in  trust  for,  or  to 
the  use  of,  22.  and  his  heirs,  the  use  is 
not  executed  in  R.  but  in  fF.,  and  the 
legal  estate  is  vested  in  him  as  trustee. 
Cas.  Temp.  Talb.  164.  Robinson  v.Co- 
myns.  Ibid.  1 38, 1 39.  Attorney-  General 
V.  Scot.  2  P.  WiU.  146.  Whetstone  v. 
StSn  Bury.''(m)  So  where  J?,  made  a 
settlement  to  the  use  of  himself  and  his 
heirs  until  his  then  intended  marriage, 
and  aflterwards  to  the  use  of  his  wife  for 
life,  and  after  her  death  io  the  use  of 
trustees  and  their  heirs  during  the  life 
of  E,  upon  trust  to  permit  him  to  take 
the  profits,  remainder  to  the  first  and 


other  sons  of  the  marriage,  &c  remain- 
der to  the  use  of  the  heirs  of  the  body 
of  J?. ;  it  was  adjudged  that  E.  took 
only  a  trust  estate  for  life ;  for  the  use 
to  him  could  not  execute  upon  the  use 
which  was  limited  to  the  trustees  for 
his  life,  and  consequently  the  legal  es- 
tate for  his  life  was  executed  in  them  by 
the  Statute  of  Uses,  and  the  limitation 
to  the  heirs  of  the  body  of  JS,  operated 
as  words  of  purchase,  and  created  a 
contingent  remainder.  Carth.  272.  31p. 
pin  V.  Cosin.  S.  C.  Comber.  312,  313. 
1  Ld.  Raym.  S3.  4  Mod.  380.  (») 
So  where  something  is  to  be  done  by 
the  tnfstees  which  makes  it  necessary 
for  them  to  have  the  legal  estate,  such 
as  payment  of  the  rents  and  profits  to 
another's  separate  use,  or  of  the  debts 
of  the  testator,  or  to  pay  rates  and  taxes 
and  keep  the  premises  in  repair,  or  the 
like,  the  legal  estate  is  vested  in  them, 
and  the  grantee  or  devisee  has  only  a 
trust  estate.  See  3  Bos.  &  Pull.  178, 
179.  Kenrichv.Beauclerh.  2T.R.444. 
Silvester  v.  Wilson,  (o)    As  where  lands 


(m)  [S.  P.  6  B.  &  C.  305.  Doe  v. 
Passingham.  9  D.  &  R.  416.  S.  C. 
See  also  4  Bing.  347,  348.  Harris  v. 
Pughy  Accord,  The  law  seems  to  be 
the  same  where  a  testator  gives  an 
estate  ^  unto  and  to  the  use  of  W.  and 
"  his  heirs  in  trust  for  &c"  2  B.  & 
Ad.  564.  570.  Doe  v.  Field.'] 

(n)  See  also  7  T.  R.  342.  Venables 
y.  Morris.  Ibid.  438.  S.  C.  Ibid.  433. 
Doe  V.  Hichs.  12  Ves.  89.  Curtis  v. 
Price. 

(o)  See  also,  to  the  same  efiect,  6  T.  R. 
213.  SomerviUe  v.  Lethbridge.    8  East, 


248.  Keene  v.  Deardon.  12  East,  455. 
Wright y. Smith.  ^Thunt.  772.  Gregory 
V.  Henderson.  [In  which  last  case  there 
was  a  devise  to  trustees  to  permit  and 
suffer  the  testator's  widow  to  receive 
and  take  all  the  rents  and  profits,  and  it 
was  declared  that  her  receipts  for  the 
rents  with  the  approbation  of  the  trustees, 
should  be  good  and  valid:  and  the 
court  held  the  legal  estate  remained  in 
them,  on  the  ground  that  there  was 
some  duty  for  them  to  perform.  See 
Accord.  3  Bing.  3.  Tenny  v.  Moody. 
10  M.  &  P.  252.  S.  C.     3  Y.  &  Jerv. 


HiL  21  &  22  Car.  11.  Begis. 
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JSadkm&on bring  here  into  ooiirt,)and in  due  nmnner  enrolled 
in  the  court  of  chancery  of  our  lord  the  king  at  Westminster 
on  the  6th  day  of  December  in  the  14th  year  aforesaid,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided. 


Jbffrsson 
V,  Morton 
and  others. 


were  devised  to  trustees  and  their  heirs 
in  trust  for  A,  a  married  woman,  and 
her  heirs,  and  that  the  trustees  should 
from  time  to  time  pay  the  rents  and 
profits  to  A.t  or  to  such  persons  as  she 
hy  any  writing  under  her  hand,  as  well 
during  coverture  as  being  sole,  should 
appoint,  without  the  intermeddling  of 
her  husband,  who  he  willed  should  have 
no  benefit  or  disposal  thereof:  and  as 
to  the  inheritance  of  the  premises  in 
trust  for  such  person  and  for  such  es- 
tates as  A.  by  her  will  or  other  writing 
under  her  hand  should  appoint,  and  for 


want  of  such  appointment  in  trust  for 
her  and  her  heirs.  The  question  was, 
whether  this  was  an  use  executed  by 
the  statute,  or  a  bare  trust  for  the  wife ; 
and  the  court  held  it  to  be  a  trust  only, 
and  not  an  use  executed  by  the  statute. 
1  Vem.  415.  Nevil  v.  Saunders.  So 
where  lands  were  devised  to  trustees 
and  their  heirs  in  trust  to  pay  out  of 
the  rents  and  profits  several  legacies 
and  annuities,  and  to  pay  all  the  re- 
sidue of  the  rents  and  profits  to  CI,  a 
married  woman,  during  her  life,  for  her 
separate  use,  or  as  she  should  direct, 


175.  Playford  v.  Hoare.  1  Bing.  N.C. 
57S.  581,  582.  White  v.  Parker.  1 
Scott,  542.  S.  C.  2  Mees.  &  W.  749. 
Doe  y.  WUliams.  So  where  there  was  a 
devise  on  trust  to  permit  and  suffer  the 
testator's  widow  to  deceive  the  net  rents 
and  profits ;  it  was  held  that  the  legal 
estate  must  vest  in  the  trustee  ;  for  that 
he  must  receive  the  gross  rents,  and 
after  paying  out  of  them  the  land  tax 
and  other  charges  on  the  estate,  hand 
over  the  net  rents  to  the  widow.  4  M. 
k  W.  421.  Barker  v.  Cfreenwood.  — 
Where  there  was  a  devise  to  trustees 
and  their  heirs,  for  the  life  of  the  tes- 
tator's son,  to  the  intent  to  preserve  the 
contingent  remainders  after  limited,  in 
trust,  nevertheless,  to  permit  the  son  to 
receive  the  rents  for  his  own  use  during 
his  life,  it  was  held  that  the  trustees 
took  the  legal  estate  in  order  to  pre- 
serve the  contingent  remainders.  1  Yes. 
&  B.  485.  JBiscoe  v.  Perkins.  But  it 
should  seem  that  the  mere  possibility 
that  the  contingent  remainders  may  be 
destroyed  will  not  induce  the  court  to 


construe  the  devise  so  as  to  vest  the 
legal  estate  in  the  trustees,  in  the  ab- 
sence of  any  words  by  which  the  tes- 
tator has  expressed  that  it  was  with 
that  intention  that  he  appointed  them. 
4  M.  &  W.  431.,  per  Parke  B.  — It 
should  be  observed,  that  if  land  be  de- 
vised to  trustees,  and  debts  or  annuities 
are  charged  on  it  by  the  will,  that  alone 
does  not  give  the  legal  estate  to  the 
trustees ;  but  if  they  are  directed  to  pay 
the  debts]  or  annuities,  then  they  have 
the  legal  estate  for  that  purpose ;  3  B. 
&  P.  175.  Kenrick  y.  Beauclerk.  7 
A.  &  E.  668.  Doe  v.  Ewart;  even 
though  there  be  no  direct  devise  to 
them  of  the  land.  4  T.  R.  89.  Doe  v. 
Woodhouse.  2  Cr.  &  J.  75.  Anthony  v. 
JRees.  —  It  may  be  proper  to  advert 
here  to  the  well-known  distinction  be- 
tween a  devise  to  executors  to  sell,  and 
a  devise  that  executors  shall  sell.  The 
former  devise  gives  them  the  fee  in 
trust  to  sell ;  the  latter  gives  them  but 
a  power.  S  A.  &E.  905.  Doer.  Shatter. 
3Nev.&P.  197.S.C.] 


lid 


Jeffireson  verstis  Morton  and  others. 


Jeffreson 

V,  MORTOK 

and  others. 


for  a  certain  sum  of  money  in  the  said  indenture  mentioned, 
bargained  and  sold  to  them  the  said  John  Morton,  Humphry 
fFiffffan,  and  Thomas  Richardson  and  their  heirs  the  said 
dwelling-houses  with  the  appurtenances,  to  have  and  to  hold 


and  after  her  death  the  trustees  to 
stand  seised  to  the  use  of  the  heirs  of 
her  body  with  remainders  over ;  it  was 
held  by  Lord  Kingif  that  the  use  was 
executed  in  the  trustees  during  the  life 
of  C,  who  had  only  a  trust  estate  in  the 
surplus  of  the  rents  and  profits  for  life, 
with  a  contingent  remainder  to  the  heirs 
of  her  body,  and  that  her  eldest  son 
would  take  as  a  purchaser ;  for  by  the 
subsequent  words,  viz.  ^<  that  the  trus- 
<<  tees  should  stand  seised  to  the  use  of 
<<  the  heirs  of  the  body  of  C,"  the  use 
was  executed  in  the  persons  entitled  to 
take  by  virtue  thereof;  and  therefore 
there  being  only  a  trust  estate  in  C. 
and  an  use  executed  in  the  heirs  of  her 
body,  these  different  interests  could  not 
unite  and  incorporate  together  so  as  to 
create  an  estate  tail  by  operation  of  law 
in  C,  And  he  took  a  difference  between 
the  principal  case  and  that  of  Broughion 
V.  Langky  (hereafter  noticed);  for  there 
it  was  to  permit  A.  to  receive  the  rents 
and  profits  for  life,  but  in  the  principal 
case  it  was  a  trust  to  pay  over  the  rents 
and  profits  to  another,  and  therefore 
the  estate  must  remain  in  the  trustees 
to  perform  the  will ;  8  Vin.  262.  pi.  19. 
MS.  Rep.  Lady  Jones  v.  Lord  Say  ^ 
Seal.  S.C.  1  £q.  Cas.  Abr.  383,  384. ; 
and  this  decree  was  afiirmed  in  tlie 
House  of  Lords.  3  Bro.  C.P.  458.  See 
3  Bos.  &  Pull.  1 79.  So  where  lands  were 
devi^d  to  trustees  and  their  heirs  in 
trust  to  pay  out  of  the  rents  and  profits, 
after  deducting  ratesy  taxes,  and  repairs, 
the  residue  to  C  S.  for  life,  and  after 


his  decease  to  the  use  of  the  heirs  male 
of  the  body  of  C.  S.  with  remainder 
over ;  it  was  held  by  Lord  Thurhw,  that 
the  use  was  executed  in  the  trustees 
during  the  life  of  C.  S.  who  had  only  a 
trust  estate  for  life  (/i),  and  the  remainder 
in  tail.was  a  legal  estate,  which  could 
not  unite  and  incorporate  together,  and 
C,  S.  could  not  suffer  a  valid  reco- 
very ;  for  in  order  to  make  a  good  tenant 
to  the  preecipe,  there  must  either  be  a 
legal  estate  for  life,  and  a  legal  remain- 
der in  tail,  or  an  equitable  estate  for 
life,  with  an  equitable  remainder  in  tail. 
1  Bro.  C.  C.  75.  SJiapland  v.  Smith. 
And  again  in  a  late  case,  where  a  devise 
was  to  trustees  and  their  heirs  upon 
trust  to  permit  a  married  woman  to  re- 
ceive the  rents  and  profits  during  her  life 
for  her  own  sole  and  separate  use,  not- 
withstanding her  coverture,  atid  without 
being  in  any  wise  subject  to  the  debts, 
or  control  of  her  then  or  after  taken  hus* 
band,  and  her  receipt  alone  to  be  a  suf- 
ficient discharge,  with  remainder  over  ; 
it  was  held  that  the  legal  estate  was 
vested  in  the  trustees ;  for  it  being  the 
intention  of  the  testator  to  secure  to  the 
wife  a  separate  allowance,  free  from  the 
control  of  her  husband,  it  was  essen- 
tially necessary  that  the  trustees  should 
take  the  estate  with  the  use  executed 
in  order  to  effectuate  that  intention, 
otherwise  the  husband  would  be  enti- 
tled to  receive  the  profits  and  defeat 
the  very  object  which  the  testator  had 
in  view.  7  T.  R.  652.  Hartwi  v.  Bar- 
ton, {q)    And  also  where  lands  were 


(jp)  [See  Accord.  4  M.  &  W.  421. 
Barker  v.  Greenwood.  Ante,  p.  11  c. 
note  (o).] 


(q)  See  also  5  East,  162.  Doe  v. 
Simpson.  9  East,  1.  Robinson  y.Grey. 
[5  Taunt  382.    Doe  v.  Barthrop.    1 
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the  said  dwelling-houses  with  the  appurtenances,  to  the  said  Jeffreson 

John  Morton,   Humphry  Wiggan,  and   Thomas  Rithardson  ^'  Morton 

their  heirs  and  assigns  for  ever,  to  the  use  of  them  the  said  ^°    ^   ^'^'^ 
John  Morton,  Humphry  Wiggan,  and  Thomas  Richardson  their 


devised  to  trustees  and  their  heirs  in 
trust,  that  they  should  out  of  the  rents 
and  profits,  or  by  sale  or  mortgage 
of  the  whole  or  so  much  of  the  estate 
as  should  be  necessary,  raise  a  sum 
sufficient  td  pay  the  testator's  debts 
and  legacies,  and  afterwards  in  trust 
and  to  the  use  of  T.  B.  for  life,  with 
several  remainders  over,  the  question 
was  whether  the  legal  estate  vested  in 
the  trustees ;  Lord  Hardwicke  was  of 
opinion  that  the  devise  to  the  trus- 
tees and  their  heirs  carried  the  whole 
fee  to  them,  and  therefore  the  estate 
for  life,  as  well  as  the  estates  in  re- 
mainder, were  merely  trust  estates  in 
equity ;  that  part  of  the  trust  was  to 
sell  the  whole  or  a  sufficient  part  of  the 
estate  for  the  payment  of  debts  and 
legacies,  which  would  carry  a  fee  by 


construction,  though  the  word  heirs 
were  omitted  in  tiie  devise,  as  in  Shaw 
V.  Weigh.  1  Eq.  Cas.  Abr.  184. ;  for 
the  trustees  must  have  a  fee  in  the 
whole  estate  to  enable  them  to  sell,  be- 
cause, it  being  uncertain  what  they 
may  sell,  no  purchaser  could  other- 
wise be  safe;  that  the  only  doubt  he 
had  was  on  the  case  of  Lord  Say  Sf 
Seal  V.  Lady  Jones,  before  Lord  Kingy 
and  affirmed  in  the  House  of  Lords  as  to 
that  point;  but  on  examination  that 
case  differed  in  a  material  part;  and 
taking  together  all  the  clauses  of  that 
will,  it  amounted  only  to  a  devisie  to 
trustees  and  their  heirs  during  another's 
life,  upon  which  a  legal  remainder 
might  be  properly  limited.  1  Ves.  HS. 
Bagshaw  v.  Spencer.  S.  C.  2  Atk.  246. 
570.  (r)     And  it  was  taken  for  granted 


Moo.  &  P.  317.  Doe  v.  ScoU.  2  Swanst 
375.  Hawkins  v.Luscombe.  As  to  what 
words  create  a  separate  use,  see  2  Hare, 
49.  Blacklow  v.  Laws.^ 

(r)  [With  respect  to  the  quantity  of 
the  estate  which  shall  vest  in  trustees : 
—  By  the  old  law,  where  a  man  devises 
land  to  trustees  or  executors,  without 
any  words  of  limitation^  for  payment  of 
his  debts,  or  until  his  debts  are  paid,  or 
till  a  particular  sum  shall  be  raised,  out 
of  the  rents  or  profits,  they  will  take 
only  a  chattel  interest,  t.  e.  an  estate  for 
so  many  years  as  are  necessary  to  raise 
the  sum  required.  Cro.  Eliz.  316. 
Cordafs  case.  4  Rep.  81.  b.  Corbet's 
case.  8  Co.  96.  a.  Manning's  case.  Co. 
Litt.  42.  a.  2  Vern.  404.  Hitchens  v. 
Hitchens,  And  even  where  there  is  a 
devise  to  trustees  with  words  of  inherit' 
mice,  they  shall  take  only  so  much  of  the 


legal  estate  as  the  purposes  of  the  trust 
require.  5  East,  162.  Doe  v  Simpson, 
1  B.  &  C.  836.  342.  344.  Doe  v. 
Nichollsy  per  Bayley  and  Holroyd 
Justices.  3  B.  &  Ad.  839.  Nash  v. 
Coates.  2  M.  &  W.  129.  Doe  v.  Needs. 
4  M.  &  W.  429.  Barker,  v.  Greenwood, 
per  Parke  B.  9  A.  &  E.  879.  Ackland 
y.LutUy.  1P&D.636.  S.  C.  2  Mann. 
&  Gr.  937.  Ackland  v.  Pring.  See  also 
1  Keen,  33.  Heardsworth  v.  William^ 
son.  5  Taunt  382.  Doe  v.  Barthrop. 
3  Bing.  13.  Glover  v.  Monkton.  2  D.  & 
R.  36.  Doe  v.  Harris.  But  it  is  other- 
wise where  there  is  a  devise  to  the 
trustees,  with  functions  which  shew 
the  intention  of  the  testator  that  they 
should  take  the  fee ;  as  where  they  are 
to  demise  for  any  term  they  think  pro- 
per, or  where  the  trusts  extend  over  an 
indefinite  time,  a^t  where  the   trustees 
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Jeffireson  verstis  Morton  and  others. 


Jeffreson 

V.  MORTOK 

and  others. 

^ . ' 

(18)  see  note 

(15). 

And  trayene 
the  seisin  of 
R.Y.  at  the 
time  of  the  re- 
cqgnimnre. 


heirs  and  assigns  for  ever;  hj  virtue  of  which  said  bargain 
and  sale  (18),  they  the  said  John  Morton,  Humphry  Wiggan, 
and  Thomas  Richardson^  were,  and  still  are  seised  of  the  said 
dwelling-houses  with  the  appurtenances  in  their  demesne  as  of 
fee ;  without  this,  that  the  said  Robert  Yarway  at  the  time  of 
the  acknowledgment  of  the  said  debt  to  the  said  John  Jeffreson 
deceased,  in  the  writ  of  scire  facias  above-mentioned,  or  at  any 
time  after^  was  seised  of  the  said  dwelling-houses  with  the 


in  Garth  v.  Baldwin^  2  Ves.  646.  that 
a  devise  to  trustees  and  their  heirs,  in 
trust  to  pay  the  rents  and  profits  to 
another,  vested  the  legal  estate  in  the 
trustees.  For  in  general  the  distinc- 
tion is,  that  where  the  limitation  to 
trustees  and  their  heirs  is  in  trust  to 


receive  the  rents  and  profits  and  pay 
them  over  to  A,  for  life,  &c«  this  use  to 
A*  is  not  executed  by  the  statute,  but 
the  legal  estate,  b  vested  in  the  trus- 
tees to  enable  them  to  perform  the  will ; 
but  where  the  limitation  is  to  trustees 
and  their  heirs  in  trust,  to  permit  and 


are  to  raise  a  sum  by  mortgage  or  de- 
mise, or  by  such  other  ways  as  they 
shall  think  fit.  [See  the  case  ofBagshaio 
V.  Spencer,  cited  above  in  the  principal 
note ;  and  see  further,  -Accord.  6  B.  & 

C.  403.  4^1.     Houston  v.  Hughes.    9 

D.  &.  R.  464.  S.  C.  2  B.  &  Ad.  554. 
Boev.Walbanh.  4  A.  &  £.  582.  Doe 
V.  Edlin.  7  A.  &  E.  636.  Doe  v.  Ewart. 
S  Nev.  &  P.  197.  S.  C.  1  Q.  B.  430. 
Doey.Davies.  1  G.  &  D.  33.  S.  C.  And 
it  is  by  no  means  clear  how  far  the 
doctrine,  that  whenever  an  estate  is 
limited  to  a  person  professedly  as  a 
trustee,  he  shall,  whatever  terms  may 
be  used,  take  only  the  estate  requisite 
to  enable  him  to  perform  his  trust, 
is  applicable  to  trusts  created  by  deed. 
See  2  Y.  ^  Jerv.  605.  622,  623.  Col- 
more  v.  TyndaU;  but  see  also  1  N. 
R.  25.  Blaker  v.  Anscombe.  12  Ves, 
89.  Curtis  v.  Price.  —  With  respect  to 
devises,  it  is  enacted  by  stat.  1  Vict 
c.  26.  (which  however  does  not  extend 
to  any  will  made  before  the  year  1838) 
s.  30.  that  "  where  any  real  estate  (other 
**  than  or  not  being  a  presentation  to  a 
<<church)  shall  be  devised  to  any  trustee 


"  or  executor,  such  devise  shall  be  con- 
^<  strued  to  pass  the  fee  simple  or  other 
'^  the  whole  estate  or  interest  which  the 
<<.  testator  had  power  to  dispose  of  by 
"  will  in  such  real  estate,  unless  a  de- 
'<  finite  term  of  years,  absolute  or  deter- 
<<  minable,  or  an  estate  of  freehold,  shall 
^'  thereby  be  given  to  him  expressly  or 
<<  hy  implication.'*  And  by  sect  31.  it 
is  further  enacted,  ^'  that  where  any 
*^  real  estate  shall  be  devised  to  a  trus- 
"  tee  without  any  express  limitation  of 
"  the  estate  to  be  taken  by  such  trustee, 
**  and  the  beneficial  interest  in  such  real 
'*  estate,  or  in  the  surplus  rents  and 
« profits  thereof,  shall  not  be  given  to 
<^  any  person  for  life,  or  such  beneficial 
"  interest  shall  be  given  to  any  person 
**  for  life,  but  the  purposes  of  the  trust 
**  may  continue  beyond  the  life  of  such 
«  person,  such  devise  shall  be  construed 
'^  to  vest  in  such  trustee  the  fee  simple^ 
*^  or  other  the  whole  legal  estate  which 
*'  the  testator  had  power  to  dispose  of  by 
^*  will  in  such  real  estate,  and  not  an 
*'  estate  determinable  when  the  purposes 
«  of  the  trust  shall  be  satisfied."] 
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appurtenances  in  his  demesne  as  of  fee,  in  manner  and  form  as    Jeffrbson 
by  the  return  of  the  said  writ  of  scire  facitis  is  alleged ;  and    ^'  Morton 
this  they  are  ready  to  verify ;  wherefore  they  pray  judgment, 
if  the  said  John  Jeffreson  the  now  plaintiff  ought  to  have  his 


and  others. 


suffer  A.  to  receive  the  rents  and  profits 
for  his  life,  &c.,  the  use  is  executed  in 
A^  unless  it  be  necessary  the  use  should 
be  executed  in  the  trustees  to  enable 
them  to  perform  th^  trust,  as  in  the 
case  of  Hdrton  v.  ffarton  above  men- 
tioned. («)  As  where 'lands  were  de- 
vised to  trustees  and  their  heirs,  to  the 
intefU  and  purpose  to  permit  A,  to  re- 
ceive the  rents  and  profits  for  his  life, 
and  after  that  the  trustees  should  stand 
seised  to  the  use  of  the  heirs  of  the 
body  of  A.y  with  a  proviso  that  A,  with 
the  consent  of  the  trustees,  might  make 
a  jointure  on  his  wife ;  it  was  held  that 
this  was  an  use  executed  in  A,  and  not 
a  trust  estate ;  for  it  w6\ild  have  been  a 
plain  trust  at  common  law,  and  what 
was  a  trust  of  a  freehold  or  inheritance 
at  common  law  is  executed  by  the 
statute,  wbich  mentions  the  word  trust 
as  well  as  use ;  and  the  case  of  JBurchett 


V.  Durdanty  2  Vent.  312.,  adjudged  to 
the  contrary  upon  this  point,  was  denied 
to  be  law.  1  Lutw.  814. 823.  Broughton 
V.  Langley.  S.  C.  2  Ld.  Raym.  873. 
2  Salk.  679.  And  the  same  distinction 
was  taken  by  Lord  Kenyon  in  the  case 
of  Doe  on  the  demise  ofWooHy  v.  Pich- 
ardy  Stafford  Summer  Assizes,  1797, 
and  by  Mr.  Justice  Lawrence  in  J&nes 
V.  Prossery  Worcester  Spring  Assizes, 
1798.  The  Statute  of  Uses  is  not  held 
to  extend  to  copyhold  estateSy  for  it  is 
against  the  nature  of  their  tenure  that 
any  person  should  be  introduced  into 
the  estate  without  the  consent  of  the 
.  lord ;  Gilb.  Ten.  170,  (t);  nor  to  leases 
foryearsywhich  are  actually  in  existence 
at  the  time  of  their  being  assigned  to  the 
use ;  as  where  A.y  possessed  of  a  lease 
for  years,  assigns  it  to  B.  to  the  use  of 
Cy  all  the  estate  is  in  B.y  and  C.  takes 
only  a  trust  or  equitable  estate.    But  if 


(s)  [This  distinction,  with  the  quali- 
fication above  stated,  has  been  in  sub- 
sequent cases  frequently  recognised  and 
acted  on,  and  is  now  settled  law.  See 
1  Bing.  N.  C.  573.  White  v.  Parker. 
1  Scott,  542.  S.  C.  6  A.  &  £.  206. 
Doe  v.  Hamfray.  1  Nev.  &  P.  401. 
S.  C.  4  M.  &  W.  429.  Barker  v.  Green- 
woody  per  Parke  B.  Antd,  p.  1 1  c.  note  (o). 
^  A.  &E.  188.  Doe  y.  Bolton.  3  P. 
&  D.  135.  S.  C]  So  in  2  Taunt  109.  Doe 

d  Leicester  and  others  v. ,  the 

devise  being  to  trustees  and  their  heirs 
in  trust,  to  pay  unto  or  permit  and  suffer 
the  testator's  niece  to  havcy  receivcy  and 
take  the  rents  and  profits  for  her  life,  it 
was  held  that  the  use  was  executed  in 
the  niece,  because  the  words  to  permity 


&c,  came  last,  and  in  a  will  the  last  words 
shall  prevail.  [Where  the  devise  is  in 
trifst  to  convey  to  A.y  the  trustee  takes 
the  legal  fee.  2  B.  &  Ad.  564.  Doe  v. 
Field.  4  A.  &  E.  582.  Doe  v.  Edlin. 
But  where  the  devise  was  in  trust  to 
permit  the  testator^s  widow  to  receive 
the  rents  until  his  son  was  of  age,  and 
then  to  convey  to  the  son  in  fee,  it  was 
held  that  the  legal  estate  vested  in  the 
widow  in  the  meantime.  11  A.  &  E. 
188.  Doe  v.  Bolton.  3  P.  &  D.  135. 
S.C.] 

(t)  [But  legal  powers  may  be  created 
over  copyholds.  5  B.  &  C.  776.  Bod- 
dington  v.  Ahemethy.  8  D.  &  R.  626. 
S.C.  1  A.  &  E.  283.  Bex  v.  Lord  of  the 
Manor  of  Oundle.  3N.&M.484.  S.C.] 
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Jeffireson  versits  Morton  and  others. 


Jeffrbson 

V.  Morton 

and  others. 

' , ' 

C  12  ] 
R.J.  pleads 
non-tenure 
generallj. 


execution  againBt  them  for  the  said  debt,  to  be  levied  of  the 
said  dwelling-houses,  whereof  they  are  above  respectively 
returned  tenants,  &c. 

And  the  said  Richard  Jackson  says,  that  the  said  John  Jef^ 
freson,  executor,  cannot  have  hb  execution  against  him,  for  the 
sdd  debt  of  the  tenements  aforesaid,  whereof  he  is  above  re- 
turned tenant,  because  he  says  that  he  the  said  Richard  is  not 
(19)  tenant  of  the  said  tenements  as  of  freehold,  nor  was  he 


A,  seised  io  fee  makes  a  feoffment  to  the 
use  of  J5.  for  a  term  of  years,  the  term 
is  served  out  of  the  seisin  of  the  feoffee, 
and  is  executed  by  the  statute.  It  is 
the  same  if  he  bargains  and  sells  the 
estate  of  which  he  is  seised  in  fee  for  a 
term  of  years.  Dyer,  369.  a.  and  in  the 
margin.     2  Inst  67 1 .  (u) 

(19)  This  general  p\e&  of  non-tenure 
to  a  scire  facias  on  a  judgment  in  debt 
or  other  personal  action,  or  on  a  recog- 
nisance, is  held  to  be  bad  and  demur- 
rable to ;  the  reason  seems  to  be,  because 
it  is  contrary  to  the  return  of  the  sheriff, 
who  says  he  has  warned  the  defendant, 
who  is  tenant  of  certain  lands,  &c. ;  but 
the  defendant  is  at  liberty  to  plead  a 
special  non-tenurey  that  is,  he  may  say 
that,  before  the  judgment  or  recogni- 
sance, 71  S.  was  seised  in  fee,  and  de- 
mised the  lands  to  him  for  a  term  yet 
to  come,  and  traverse  that  on  the  day  of 
suing  out  the  writ  of  scire  faciaSf  or  at 
any  time  after,  he  was  tenant  as  of  free- 
hold of  the  lauds ;  or  he  may  say  that 
he  is  only  tenant  by  elegit,  or  statute, 


and  the  like :  and' it  is  said  that  the  dis- 
tinction between  a  plea  of  general  and 
special  non-tenure  is  now  settled  after 
long  and  great  difficulty.  2  Salk.  601. 
Adams  V.  Savage.  S.P.  Cro.  Eliz.  872. 
Fltid  V.  Penington.  3  Lev.  205.  Bar- 
rett  V.  Trotman.  The  form  of  pleading 
a  special  non- tenure  is  to  be  found  in 
Co.  Ent  620.  a.  and  post,  20. 

The  tenant  may  plead  in  bar  to  the 
scire  facias  any  thing  which  shews 
his  lands  not  liable  to  execution;  as 
that  the  person  against  whom  the  judg- 
ment was  given,  or  the  conusor,  con- 
veyed the  lands  to  him,  or  some  other 
under  whom  he  claims,  before  the  judg- 
ment or  recognisance,  with  a 'traverse  of 
the  seisin  at  the  time  of  the  judgment 
or  recognisance,  or  at  any  time  after. 
The  conveyance  must  hemsAehondJide; 
for  if  issue  be  taken  on  the  traverse, 
and  the  conveyance  be  found  fraudu- 
lent, the  verdict  will  be  against  the  de- 
fendant. As  where -4.  recovered  judg- 
ment in  debt  against  J9.  who  died,  and  to 
a  scire  facias  brought  against  the  tcr- 


(tf )  Nor  does  the  Statute  of  Uses  ex- 
tend to  cases  where  the  party  seised  to 
the  use  and  the  cestui  que  use  is  the 
same  person,  except  there  be  a  direct 
impossibility  for  the  use  to  take  effect 
at  common  law.  Bac.  Law  Tracts,  352. 
2d  ed.  4  M.  &  S.  178.  Doe  v.  Prest- 
widge*  In  that  case  a  release  was  made 
to  A  and  C,  and  their  heirs,  habendum 


to  them  and  their  heirs  and  assigns  as 
tenants  in  common  and  not  as  joint 
tenants,  to  the  use  of  them  their  heirs 
and  assigns ;  held  that  A,  and  C  took  as 
tenants  in  common.  Cro.  Car.  230.  Jen- 
kins V.  Young.  Ibid.  244.  Meredith  v. 
Joanes;  and  see  Cruise's  Dig.  tit. 
Use,  8. 31,  et  seq.  [6  B.  &  C.  316«  Doe 
V.  Passingham^  per  Holroyd  J.] 
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on  the  day  of  suing  out  the  writ  of  scire  facias  of  him  the  said  Jeffreson 
John  Jeffrescny  or  at  any  time  after ;  and  this  he  is  ready  •'•  Mortok 
to  verify;  wherefore  he  prays  judgment  of  the  return  afore-  ^  ^  ^"* 
8aid,&c 

And  the  said  John  Jeffreson  executor  as  to  the  sud  plea  of  BepUcatbii  to 
ihe  said  Richard  Dawson  BJidAlexander  Orpwoody  above  pleaded  j^jq.  ud  A.  O. 
in  bar  of  the  said  execution,  says,  that  he,  by  anything  before 
allied,  ought  not  to  be  barred  from  having  his  execution, 
because  he  says  that  weU  and  true  it  is,  that  long  before  the 
day  of  the  recognizance  by  the  said  Robert  Yarwayy  he  the 
said  Thomas  Smith  was  seised  of  the  said  dwelling-houses,  with  admiti  that 
the  appurtenances,  whereof  they  are  above  returned  tenants,  -^f^ 
in  his  diemesne  as  of  fee,  andbeing  so  thereof  seised  afterwards  ^^  ^^^  |,^  ^^ 
and  before  the  recognizance  enfeoffed  the  said  Robert  Yarway  feoffed  ILY. 

•  •        And  T  Y  in 

and  the  said  Thomas  Yarway,  of  the  dwelling-houses  aforesaid,  f^^ 
with  the  appurtenances,  to  have  and  to  hold  to  the  said  Robert 
Yarway  and  Thomas  Yarway  their  heirs  and  assigns,  to  the 
use  of  them  the  said  Robert  and  TTiomas,  their  heirs  and  as- 
signs, for  ever;  by  virtue  of  which  said  feoffinent  the  said 
Robert  Yarway  and  Thomas  Yarway  were  seised  of  the  said 
dwelling-houses,  with  the  appurtenances,  in  their  demesne  as 
of  fee,  as  the  said  Richard  Dawson  and  Alexander  Orpwood 
have  above  in  pleading  alleged;  but  the  said  John  Jeffreson  R.Y.  and  T.Y. 
executor  further  says,  that  the  said  Robert  Yarway  and  Thomas  ^^^^^^^ 
being  so  seised  of  die  said  dwelling-houses,  with  the  appurte-  veyed  the  pre- 
nances,  they  the  said  Robert  and  Thomas,  after  the  recognizance  ^d^^.  O.  in  ' 
aforesaid,  to  wit,  on  the  4th  day  of  July,  in  the  14th  year  of  fee, 
the  reign  of  our  lord  the  now  king,  at  the  parish  of  St.  Cle^ 
ment  Danes  aforesaid,  by  their  certain  indenture,  bearing  date 
the  same  day  and  year  aforesaid,  then  and  there  made  between 
them  the  said  Robert  Yarway  and  Thomas  Yarway  of  the  one 
party  and  the  said  Richard  Dawson  and  Alexander  Orpwood  of 

tenant,  he  pleaded  that  J9.  had  enfeoffed  was  properly  given  in  evidence  upon 
him  in  fee  long  before  the  judgment,  this  issue,  though  it  would  not  have 
and  traversed  that  B,  was  seised  at  the  been  admissible  upon  the  issue  of  feof- 
time  of  the  judgment  or  ever  after;  ^am^  ve/ iton,  any  more  than  the  Statute 
and  issue  being  taken  thereon,  the  jury  of  Usury  can  be  given  in  evidence  to 
found  the  feoffment,  but  said  it  was  avoid  a  deed  on  the  plea  of  non  estfac' 
made  of  covin  to  defraud  the  plaintiff  turn.  Hob.  72.  Humherton  v.  HowgU. 
and  other  creditors;  and  it  was  adjudged  So  the  tenant  may  plead  that  the  de- 
fer the  plaintiff;  for  B*  remained  still  fendant  to  the  judgment  or  the  conusor 
seised  as  against  the  creditors  notwith-  -was  not  seised  in  fee.  Thes.  Brev.  272, 
standing  the  feoffment ;  and  the  covin  27S.  289. 
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JeflEreson  verms  Mor^n  and.otliers. 


Jbffreson 
V.  Morton 
and  others. 


[  13  ] 


whereby  a 
moiety  of  the 
said  premises 
became  an4  is 
chargeable  to 
execution. 

[This  traverse 
is  held  to  be 
immaterial  and 
bad.     See  post, 
28.] 


Replication  to 
the  plea  of  J.M. 
H.W.  and 
T.R, 


fhe  otber  part,  (one  part  of  which  aaid  indboitiire,  sealed  With 
the  seals  of  the  said  Robert  Yaxway  and  TJamas  Yarway^  and 
afterwajrda  i^  within  six  months  then  next  following  duly 
enrolled  of  record  in  the  court  of  chancery  of  our  said  .lord 
the  now  king,  at  Westminster  here,  they  the  said  Michard 
Dawson  and  Alexander  Orpwood  now  bring  hei«  into  court,) 
for  and  i^  eonsidetation  of  a  certainsum  (20)  of  money  by  the 
sidd  JUcherd  Damon  and  Alexander  Orpwood  paid  to  them 
the  BeaiJMert  and  Thomas  Yarway,  bargained  and  aold  to 
the  said  Richard  Dawson  and  Alexander  Orpwood  the  aforesaid 
dwelling-houses,  with  the  i^purteniAnces^  whereof  they  the 
said  Richard  and  Alexander  are  above  returned  tenants,  to  have 
and  to  hold  to  them  the  said  Richard  and  Alexander,  and 
their  heirs  for  eyer ;  by  virtue  of  which  said  bej^am  and  sale 
and  enrolhaent,  and  also  by  force  of  a  certain  Act  made  and 
provided  .in  the  parliament. of  the  lord  Henry  the  8th,  late 
kibg  of  EngloMidy  holden  at  Westrnmster/vOilSD^  county  of  Mid- 
dUseXfOn  the  4th  day  of  February^  in  the  S7th  year  of  his 
reigpi,  for  transferring  uses  into'  possession,  the  said  Richard 
Dawson  and  Alexander  Orpwood  then  and  sieo  at  the  time  of 
the.death  of  the  said  Robert  Yarway,  were  seised  of  the  said 
dwelling-houaes  with  the  appurtenances,  whereof  they  are 
above  as  aforesaid  returned  tenants,  in  thdr  demesne'  as  of 
fee;  wheseby  a  moiety  of  the  said  dwelling-houses,  with  the 
appurtenances,  became  and  yet  is  charged  and  chargeable  to 
the  execution  of  the  said  John  Jeffreson,  executor  for  the  debt 
aforesaid,  by  virtue  of  the  said  recognizance ;  withtmtthis  thai 
the  said  Robert  Yarway  died  seised  of  the  said  dwemng'-hoiisee 
with  the  xippurtenances,  in  manner  and  form  as  the  said  Richard 
DawSon  and  Alexander  Orpwood  have  above  in  pleadiny  aUeged^ 
And  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment 
and  execution  against  them  for  the  debt  aforesaid  to  be  levied 
of  a  moiety  of  the  said  dwelling-houses,  with  tibie  appurte- 
nances, i/b  be  adjudged  to  him,  &c. 

^  And  the  said  John  Jeffresan  executor,  as  to  the  plea  of  the 
said  John  Mortony  Humphry  Wiggany  and  Thomas  Richardsoji,' 
says,  that  he  by  anything  by  them  above  in  pleading  allied 


(20)  To  plead  a  bargain  and  sale  ''for 
"  the  considerations  herein  mentioned" 
generally,  without  shewing  it  to  be  for 
money  or  valuable  consideratiouy  seems 
to  be  ill  on  special  demurrer ;  but  cured 


by  a  verdict,  or  taking  issue  on  a  colla- 
teral fact;  2  Str.  1229.  Sargent  v.  Reed; 
or  on  a  general  demurrer.  2  H.  BL  261. 
Bolton  V.  Bishvp  of  Carlisle. 
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ought  not  to  be  bacred  from  having  his  said  execntion  against    Jeffresok 
ihem  for  the  said  debt  to  be  levied  of  the  said  dwelling-houses,    ^*  Morton 
with  the  appurtenances,  whereof  they  are  above  returned  /°    ^     "; 
tenants,  because  he  says  that  the  said  Eabert  Yartoayy  after  the  ^^^  j^y  ^^ 
said  recognizance,  to  wit,  on  the  swl  16th  day  of  August,  in  seised  of  the 
the  aforesaid  12  th  year  of  the  reign  of  our  said  lord  the  now  houseTrn  ^ 
king  was  seised  of  the  said  dwelling-houses,  with  the  appur»-  «>d  >»u& 
tenances,  whereof  they  the  said  John,  Humphry  and  Tlionuu 
are  above  returned  tenants,  in  his  demesne  as  of  fee,  in  man- 
ner and  form  as  by  the  return  of  the  said  writ  of  scire  facias  is 
above  supposed;  and  this  he  prays  may  be  enquired  of  by  th^ 
country,  and  th^  said  John,  Humphry,  and  Tliamas  thereof 
likewise,  &c. 

And  the  said  Bichard  Dawson  aind  Alexander  Orpwood  say.  Demurrer  to 
that  the  plea  of  the  said  executor  above  in  replying  pleaded,  fi»*'^^^'^°» 
and  the  matter  in  the  same  contained  are  not  sufficient  in  law 
for  him  to  have  his  said  execution  maintiuned  against  them  of 
the  said  lands  and  tenements  whereof  they  as  aforesaid  are  re- 
turned tenants,  and  that  they  have  no  necessity,  nor  are  they 
bound  by  the  law  of  the  land  in  any  manner  to  answer  to  the 
said  plea  in  manner  and  form  aforesaid  above  in  replying 
pleaded:  and  this  they  the  said  Richard smd  Alexander  are 
ready  to  vwify ;  wherefore,  for  want  of  a  sufficient  replication 
in  this  behalf,  they  the  said  Bichard  and  ^fearancfer  pray  judg- 
ment, and  that  the  said  executor  may  be  barred  fix)m  having 
or  TnaintAJning  his  said  execution  against  them  the  said 
ArcAorcf  and  Alexander,  for  the  said  40007.  of  the  said  lands 
and  tenements  whereof  they  are  returned  tenants  as  aforesaid. 

And-  the  said  John  Jeffreson  executor,  as  to  the  demurrer  in  Joinder  in  de- 
law  of  the  said  Richard  Dawson  and  Alexander  Orpwood,  rinoe  """®'^- 
he  has  above  in  pleading  alleged  sufficient  matter  in  law  to 
maintain  his  having  his  execution  aforesaid  against  the  saad 
Ridictrd  Dawson  and  Alexander  Orpwood  for  the  said  debt,  to 
be  levied  of  the  moiety  aforesaid,  with  the  appurtenances,       [  1*  ] 
which  he  is  ready  to  verify,  which  said  matter  the  sidd  Bichard 
Dawson  and  Alexander  Orpwood  do  not  deny,  nor  in  any  wise 
answer  the  same,  but  altogetlier  refuse  to  admit  the  said  veri- 
fication as  before,  prays  judgment  and  execution  against  them 
for  the  SMd  debt,  to  be  levied  of  a  moiety  of  the  said  dwelling- 
houses,  with  the  appurtenances,  to  be  adjudged  to  him,  &c. 
Therefore,  as  to  try  the  said  issue  above  in  form  aforesaid  Venire  fiicias. 
joined  between  the  said  John  Jeffreson  the  now  plaintiff,  and 
the  said  Je^An  Morton,  Humphry  Wiggan,  and  Thomas  Bichard- 
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Jeffireson  t^er^t^^  Morton  and  others. 


Jeffreson 
V.  Morton 
and  others. 


[In  general  the 
venire  fiunai  is 
abbreriated  in 
the  entry  thus, 
**  12,  &c.  by 
whom  &C.,  and 
whoneither&e., 
to  reoogniae, 


A  eontinuanoe 
by  die9  dahu 
aa  to  the  de- 
murrer. 


Imparlance  as 
to  Uie  plea  of 
R.J. 


Distringas. 


Further  con- 
tinuance of  the 
demurrer. 


son,  the  sheriff  is  commanded  that  he  cause  to  come  before  our 
lord  the  now  king,  in  three  weeks  from  .the  day  of  Easter  next 
coming,  wheresoever  he  shall  then  be  in  Englandy  twelve  free 
and  lawful  men  of  the  neighbourhood  of  the  parish  of  St. 
Andrew,  HoJbom,  each  of  whom  shall  have  2QL  of  land^  tene- 
ments or  rent  by  the  year  at  least,  by  whom  the  truth  of  the 
matter  may  be  better  known,  and  who  are  neither  anywise 
akin  to  the  said  John  Jeffreson,  the  now  plaintiff,  nor  to  the 
said  John  Morton,  Humphry  Wiggan,  and  Thomas  Richardson, 
to  recc^nize  upon  their  oath  the  full  truth  of  and  upon  the 
premises;  the  same  day  is  given  to  the  parties  aforesaid  there, 
&C. ;  and  as  to  the  matter  in  law,  whereof  as  well  the  said  John 
Jeffreson  the  now  plaintiff,  as  the  said  Richard  Dawson  and 
Alexander  Orpwood,  have  put  themselves  on  the  judgment  of 
the  court  here,  a  day  is  given  as  well  to  the  said  John  Jeffrey- 
son  the  now  plaintiff,  as  to  the  said  Richard  Dawson  and  Alex- 
ander Orpwood,  before  our  said  lord  the  now  king,  in  the  said 
three,  weeks  from  the  said  day  of  Easter  next  coming  where- 
soever, &c  to  hear  their  judgment  thereof,  &c  because  the 
court  here  is  thereof  not  yet,  &c.  And  as  to  the  plea  of  the 
said  Richard  Jackson  above  pleaded,  he  the  said  John  Jeffreson 
the  now  plaintiff  prays  leave  to  imparl  thereto  before  our 
said  lord  the  now  king  unto  the  same  term  wheresoever,  &c. 
and  he  has  it,  &c«  the  same  day  is  given  to  the  said  Richard 
Jackson  there,  &c.  at  which  day  before  our  lord  the  king  at 
Westminster,  come  the  parties  aforesaid  in  their  proper  persons, 
and  as  to  the  trial  of  the  said  issue  above  in  form  aforesaid, 
joined  between  the  said  John  Jeffreson  the  now  plaintiff,  and 
the  said  John  Morton,  Humphry  Wiggan,  and  Thomas  Richard" 
son,  the  sheriff  returns  the  said  writ  in  all  things  served  and 
executed,  together  with  a  panel  of  the  names  of  the  jurors  an. 
nexed  to  the  said  writ,  none  of  whom,  &c  therefore  the 
sheriff  is  commanded  that  he  do  distrain  them  by  all. their 
lands,  &C.  and  that  of  the  issues,  &c.  so  that  he  have  their 
bodies  before  our  lord  the  king  on  the  morrow  of  the  Holy 
Trinity  wheresoever,  &c.  to  recognize  in  form  aforesaid;  the 
same  day  is  given  to  the  parties  there,  &c.  And  as  to  the 
matter  in  law,  whereof  as  well  the  said  John  Jeffreson  the  now 
plaintiff,  as  the  said  Richard  Dawson  and  Alexander  Orpwood 
have  put  themselves  therein  upon  the  judgment  of  the  court, 
because  the  court  of  our  lord  the  king  here  is  not  yet  advised 
what  judgment  to  give  of  and  upon  the  premises  put  upon 
the  judgment  of  the  court,  a  further  day  thereof  is  given  as 
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well  to  the  said  John  Jeffreson  the  now  plaintii!^  as  to  the  said    Jeffrssok 
Bichard  Dawson  and  Alexander  Orptoood,  before  our  lord  the    ^'  Morton 
king  until  the  said  morrow  of  the  Holy  TWnify  wheresoever,*  /"^  oJAien. 
&C.  to  hear  their  judgment  of  and  upon  the  premises,  because    •  r\s  n 
the  court  of  our  said  lord  the  king  here  is  thereof  not  yet,  &c 
And  aa  to  the  said  plea  of  the  said  Richard  Jackson  above- 
pleaded,  he  the  said  John  Jeffreson  the  now  plaintiff  further 
prays  leave  to  imparl  thereto  before  our  lord  the  king  tmtil 
the  same  term  wheresoever,  &c.  and  he  has  it,  &c ;  the  same 
day  is  given  to  the  said  Robert  Jackson  there,  &c.    At  which  Further  impar- 
day  before  our  lord  the  king  at  Westminster  come  the  parties  pJ^o^b!*  J 
aforesaid  in  their  proper  persons ;  and  as  to  the  trial  of  the 
said  issue  above  in  form  aforesud  joined  between  the  said 
John  Jeffreson  the  now  plaintiff,  and  the  said  John  Morton, 
Humphry  WiggaTiy  and  Thomas  Richardson,  the  sheriff  has  not 
sent  his  writ  thereof;  therefore  as  before  the  sheriff  is  com-  vkteomu  mm 
manded  that  he  distrain  them  by  all  their  lands,  &c  and  that  **!^  ^7^. 
of  the  issues,  &c  so  that  he  may  have  their  bodies  before  our  gn. 
lord  the  king  in  three  weeks  fix>m  the  day  of  St  Michael 
wheresoever,  &c.  to  recognise  upon  their  oath  more  fully  the 
truth  of  and  upon  the  premises ;  the  same  day  is  given  to  the 
said  parties,  &c.     And  as  to  the  matter  in  law,  whereof  as 
well   the  said  John  Jeffreson  the  now  plaintiff,  as  the  said 
Richard  Dawson  and  Alexander  Orpwood  have  put  themselves 
upon  the  judgment  of  the  court,  for  that  it  appears  to  the  Replication 
court  of  our  said  lord  the  now  king  here  that  the  said  plea  ^^*^ 
of  the  said  John  Jeffreson  the  now  plaintiff,  in  manner  and 
form  aforesaid  above  in  replying  pleaded,  and  the  matter  in 
the  same  contained,  are  good  and  sufficient  in  law  to  main- 
tain him  the  said  John  Jeffreson  to  have  his  execution  against 
the  said  Richard  Dawson  and  Alexander  Orpwood  for  the  said 
40002.  to  be  levied  of  a  moiety  of  the  said  lands  and  tene- 
ments whereof  they  the  said  Richard  Dawson  and  Alexander 
Orpwood  are  returned  tenants  as  aforesaid,  it  is  considered 
that  the  said  John  Jeffreson  the  now  plaintiff  have  his  ezecu-  Judgment  for 
tion  against  the  said  Richard  Dawson  and  Alexander  Orpwood     *  P""*»"- 
for  the  said  4000L  to  be  levied  of  a  moiety  of  the  said  lands 
and  tenements,  whereof  they  the  said  Richard  Dawson  and 
Alexander  Orpwood  are  retiuned  tenants  as  aforesaid,  accord- 
ing to  the  force,  form,  and  effect  of  the  said  recognisance, 
&C.  but  let  execution  thereon  be  staid  imtil  the  plea  between   CcMrt  extcuHo. 
the  said  John  Jeffreson  the  now  plaintiff,  and  the  said  John 
Morton,  Humphry  Wiggan,  Thomas  Richards^B,  and  Richard 

F  3 


15 


Jeffiredoa  versm  Morton  taiA  others. 


Jbftbbson. 

V*  MOBTON 

and  others. 


Further  impar- 
lance to  the 
plea  of  R.  J. 


[16] 


Vieeeomeincn 
muiihrwe. 

Another  dis- 
tringas. 


Further  impaT' 
lance  to  the 
plea  of  R.  J. 


Podea. 


TViZct. 


Jackson  be  det^Hnined^  &o.    And  sa  to  the  said  plea  of  tk^ 
said  Richard  Jackson  above  pleaded,  he  the  said  John  Jeffreson 
the  now  plamtiff  farther  prays  leave  to  imparl  thereto  until 
the  md  three  weeks  from  the  day  of  St  Michael  wheresoever, 
&C.  and  he  has  it,  &c.  and  the  same  day  is  given  to  the  said 
Richard  Jackson  there,.  &c     At  which  day  before  our  brd 
the  long  at  Westminster ^  come  as  well  the  said  John  Jeffreson, 
lihe  now  plaintiff,  as  the  said  John  Morton,  Humphry  Wiggan, 
Thomas  Richardson,  and  Richard  Jackson,  in  their  proper  per- 
sona ;  and  as  to  the  trial  of  the  said  issue  above  in  form  afore- 
said joined  between  the  said  John  Jeffreson  the  now  plaintiff, 
and  the  said  John  Morton,  Humphry  Wtggan,  and  Thomas 
Richardson,  the  sheriff  has  not  sent  the  writ  thereof ;  therefore 
as  before  the  sheriff  is  commanded  that  he  distrain  the  jurors 
aforesaid  by  all  their  lands,  &c.  so  that  he  have  their  bodies 
before  our  lord  the  king  on  the  octave  of  St  Martin  where- 
soever, &c  unless  our  loid  the  king's  faithful  and  beloved 
Sir  John  Kelynge,  knt.  chief  justice  of  our  lord  the  king, 
assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  shall  first  come  on  Friday  on  the 
morrow  of  St.  Martin  next  to  come,  at  Westminster,  in  the 
county  of  Middlesex,  in  the  great  hall  of  pleas  there,  for  de- 
fault of  jurors,  &c  the  same  day  is  given  to  the  said  parties, 
&c.     And  as  to  the  said .  plea  of  the  said  Richard  Jackson, 
above  pleaded,  he  the  said  John  Jeffreson  the  now  plaintiff, 
prays  further  leave  to  imparl  thereto  before  our  lord  the  king 
until  the  said  octave  of  St  Martin  wheresoever,  &c.  and  he 
has  it,  &C. ;  the  same  day  is  given  to  the  said  £tcAar<2  ./acAMm, 
there,  &c     At  which  day  before  our  lord  the  king  at  West^ 
minster,  come  the  said  John  Jeffreson  the  now  plaintiff,  and  the 
said  John  Morton,  Humphry  Wiggan,  and  TTiomas  Richardson, 
in  their  proper  persons;  and  the  said  chief  justice  before  whom, 
&c.  sent  here  his  record  before  him  had  in  these  words,  to 
wit :  Afterwards  on  the  day  and  at  the  place  within  contained 
before  Sir  John  Kelynge,  knt.  chief  justice  of  our  lord  the  king, 
assigned  to  hold  picas  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  John  Squire,  gent,  being  associated  to 
him  according  to  the  form  of  the  statute,  &c.  come  as  well 
the  within-named  John  Jeffreson  the  now  plaintiff,  as  the 
within-written  John  Morton,  Humphry  Wiggan,  and  Thomas 
Richardson,  in  their  proper  persons ;  and  the  jurors  of  the  jury 
whereof  mention  is  within  made  being  called,  some  of  them, 
to  wit,  E.H.,   G.P.,   A.C.,  B<D.,  R  D.,   T.S.,   T.C., 
T.  P.,  and  T.  S.,  come  and  are*  sworn  upon  that  jury ;  and 
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becaiise  the  rest  of  the  jucare  of  ihe  same  juzy  do  not  appear^   Jbftreson 
therafoze  others  of  the  by-etanders  by  the  sheriff  of  Middlesex  ^  Mortok 
ehoeen  for  this  purpose,  at  the  request  of  the  said  JiAiiJg^e.    »°<^  ot^en. 
tmij  and  by  the  conunand  of  the  said  chief  jtifltioe,  are  appomt- 
ed  anew,  whose  names  are  annexed  to  ibe  panel  withm  written, 
aooordh^  to  the  form  of  the  statute  in  such  case  made  and 
prorided,  which   said  jmors  so   ^pointed'  anew,  to  wit, 
D.  B.,  T.  J.,  and  J.  R,  being  called  likewise  come,  who  be^ 
ing  elected,  tried,  and  sworn  to  speak  the  truth  of  the  within 
contained,  together  with  the  said  o<her  jurors,  before  hn*. 
paadled  and  sworn,  say  upon  Iheir  oath  that  ihe  said  Robert 
Yarwayf  after  the  recognisance  within  speci^ed,  to  wit,  on  Verdlet  for 
the  16th  day  of  August,  in  the  12th  year  of  the  reign  of  our  v^^^ 
said  hnrd  the  now  king  within  specified,  was  seised  of  Ihe  said 
dweUing-houaes  with  the  appurtenances,  whereof  they  the 
said  John  Morton,  Humphry  Wiggan,  and  Thomas  Richardson 
are  within  returned  tenants,  in  his  demesne  as  of  fee,  in  man- 
ner and  form  as  the  said  John  Jeffreson  the  now  plaintiff,  has 
within  in  jdeading  allied.     Therefore  it  is  considered  that  the  Judgment  for 
said  John  Jeffreson  the  now  plaintiff^  have  his  execution  against  P*""**^ 
thesud  John  Morton,  Humphry  Wtggan,  and  Thomas  Richard--       [  H  ] 
son  for  the  said  40007.  to  be  leyied  of  the  said  dwelling-houses 
with  the  appurtenances,  whereof  they  the  said  John  Morton, 
Htanphry  Wiggan,  and  Thomas  Richardson,  are  above  returned 
tenants  as  aforesidd,  according  to  the  force,  form,  and  effect 
of  the  said  recognisance,  &c.     And  thereupon  he  the  said 
John  Jeffreson  the  now  plaintiff,  fireely  here  in  court  acknow- 
le^es  that  he  will  not  any  forther  prosecute  agunst  the  said  NdUproiequi 
/ZtcAafYf«7acA^<m,  therefore  let  the  said  JiteAarif  be  thereof  quit,  "*^ 
and  go  thereof  without  day,  &c. 

[A  vacatur  by  role  of  court  was  made  on  Monday  next  after 
five  weeks  of  Easter,  in  the  22d  year  of  king  Charles  the  2d. 

The  old  roll  was  not  extracted,  but  only  a  vacatur  as  ap- 
pears by  the  roD,  which  is  entered  at  the  foot  of  the  record, 
and  then  the  entry  is  as  follows.]     At  which  day  before  our 
lord  the  king  at  Westminster  come  the  parties  aforescud  in 
their  proper  persons,  tmd  as  to  the  trial  of  the  said  issue  above 
in  form  aforesaid  joined  between  the  said  John  Jeffreson  the 
now  plaintiff,  and  the  said  John  Morton,  Humphry  Wiggan, 
and  Thomas  Richardson,  the  sheriff,  has  not  sent  thereof  the  Vicecomet  nm 
writ ;  therefore  as  before  the  sheriff  is  commanded  that  he  "*'**'  ^""^^ 
distnun  the  jurors  of  the  said  jury  by  all  their  lands,  &c.  and  Distringas 
that  of  the  issues,  &c  so  ihat  he  may  have  their  bodies  before  *"'*®^ 
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Jeffreson  verms  Morton  and  otters. 


Jeffrbsomt 
V.  Morton 
and  others. 


Continuance  of 
the  demurrer. 


Further  im- 
parlanoe  as  to 
the  plea  of 
R,J. 


Viueamei  non 
tiUsii  breve. 

Alias  distrin- 
iVut  prhu, 

C  18] 


our  said  lord  the  king  in  three  weeks  from  the  day  of  St 
Michael  wheresoever,  &c.  to  recognise  upon  their  oath  more 
fully  the  truth  of  and  upon  the  premises ;  the  same  day  is 
given  to  the  said  parties,  &c.  And  as  to  the  matter  in  law, 
whereof  as  well  the  said  John  Jejffreson  the  now  plaintiff,  as 
the  said  Richard  Dawson  and  Alexander  Orptoood,  have  put 
themselves  therein  upon  the  judgment  of  the  court,  because 
the  court  of  our  lord  the  king  here  is  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises  put  upon  the 
judgment  of  the  court,  a  further  day  thereof  is  given  as  well 
to  the  said  John  Jejffreson  the  now  plaintiff,  as  to  the  said 
Richard  Dawson  and  Alexander  Orpwood,  until  three  weeks 
from  the  said  day  of  St  Michael  wheresoever,  &&  to  hear 
their  judgment  of  and  upon  the  premises,  for  that  the  court 
of  our  lord  the  king  here  is  thereof  not  yet,  &c.  And  as  to 
the  said  plea  of  the  said  Richard  Jackson  above  pleaded  he  the 
said  John  Jeffreson  the  now  plaintiff  further  prays  leave  to 
imparl  thereto  imtil  the  said  three  weeks  £rom  the  said  day  of 
St  Michael  wheresoever,  &c.  and  he  has  it,  &c.  the  same  day 
is  given  to  the  said  Richard  Jackson^  &c.  At  which  day  be- 
fore our  loicl  the  king  at  Westminster  come  the  parties  aforesaid 
in  their  proper  persons;  and  as  to  the  trial  of  the  said  issue 
above  in  form  aforesaid  joined  between  the  said  Jolm  Jeffreson 
the  now  plainti£^  and  the  said  John  Morton^  Humphry  Wig'- 
gany  and  Thomas  Richardson,  the  sheriff  has  not  sent  llie  writ 
thereof;  therefore  as  before  the  sheriff  is  commanded  that 
he  distrain  the  jurors  aforesaid  by  all  their  lands,  &c.  so  that 
he  may  have  their  bodies  before  our  lord  the  king  on  the 
octave  of  St  Martin  wheresoever,  &c  unless  our  lord  the 
king^s  beloved  and  faithilil  Sir  John  Kelynge  knt.  chief  justice 
of  our  lord  the  king,  assigned  to  hold  pleas  in  the  court  of 
our  said  lord  the  king  before  the  king  himself,  shall  first  come 
on  Friday  on  the  morrow  of  St  Martin  next  coming,  at 
Westminster^  in  the  county  of  Middlesex,  in  the  great  hall  of 
pleas  there,  for  default  of  jurors,  &c.  the  same  day  is  given 
as  well  to  the  said  John  Jeffreson  the  now  plaintiff,  as  to  the 
said  John  Morton,  Humphry  Wtggan,  and  Thomas  Richardson, 
&c  And  as  to  the  matter  in  law  whereof  as  well  the  said 
John  Jeffreson  the  now  plaintifi^  as  the  said  Richard  Dawson 
and  Alexander  Orpwood  have  put  themselves  therein  on  the 
judgment  of  the  court,  because  the  court  of  our  lord  the  king 
here  is  not  yet  advised  what  judgment  to  give  of  and  upon 
the  premises  put  on  the  judgment  of  the  court,  a  further  day 
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thereof  is  given  as  well  to  the  said  John  Jeffrescn  the  now    Jxffreson 

plaintiff  as  to  the  said  Richard  Dawson  and  Alexander  Orp^    v*  Morton 

wood  until  the  said  octave  of  St.  Martin  wheresoever^  &c.  to  ^        Pthere> 

hear  their  judgment  of  and  upon  the  premises,  for  that  the  -p^^^^^  ^^^ 

court  of  our  lord  the  king  here  is  thereof  not  yet,  &c    And  tinuanoe  of  the 

as  to  the  said  plea  of  the  said  Richard  Jackson  above  pleaded,    *™'^'^* 

he  the  said  John  Jeffreson  the  now  plaintiff  further  prays 

leave  to  imparl  thereimto  before  our  lord  the  king  imtil  the 

said  octave  of  St  Martin  wheresoever,  &&  and  he  has  it^  &c   Further  im- 

the  same  day  is  ^ven  to  the  said  Richard  Jackson  there,  &c,  Se^^^  ^ 

At  which  day  before  our  lord  the  king  at  Westminster  come  R-J- 

the  parties  aforesud  in  their  proper  persons,  and  the  said 

chief  justice  before  whom,  &c  sent  here  his  record  before 

him  had  in  these  words,  to  wit:    Afterwards  on  the  day  and  Batm. 

at  the  place  within  contained,  before  Sir  John  Kelynge  knt. 

chief  justice  of  our  lord  the  king,  assigned  to  hold  pleas  in  the 

court  of  our  said  lord  the  king  before  the  king  himself,  John 

Squire,  gent,  being  assodated  to  him  accordinglto  the  form  of 

the  statute,  &c  come  as  well  the  within  named  John  Jeffreson 

the  now  plainti£^  as  the  within  written  John  Morton,  Humphry 

ffiffffan,  and  Thomas  Richardson  in  their  proper  persons,  and 

the  jurors  of  the  jury  whereof  mention  is  within  made  being 

call^  some  of  them,  to  wit^  E.  H.,  6.  P.,  A.  C,  B.  D., 

R.  p.,  T.  S.,  T.  a,  T.  P.,  and  T,  S.,  come  and  are  sworn 

upon  that  jury ;  and  because  the  rest  of  the  jurors  of  the 

said  jury  did  not  appear,  therefore  others  of  the  bynstanders 

by  the  sheriff  of  Middlesex  chosen  for  this  purpose,  at  the  Taiu. 

request  of  him  the  said  John  Jeffreson,  and  by  the  command 

of  the  said  chief  justice,  are  appointed  anew,  whose  names 

are  annexed  to  the  panel  within  written,  acording  to  the  form 

of  the  statute  in  such  case  made  and  provided,  which  said 

jurors  so  appointed  anew,  that  is  to  say,  D.  B.,  T.  J.,  and 

T.  B.,  being  called  likewise  come,  who  being  chosen,  tried 

and  sworn  to  speak  the  truth  of  the  within  contained,  together 

with  the  said  jurors  before  impanelled  and  sworn,  say  upon 

their  oath  that  the  said  Robert  Yarway,  after  the  recognizance  VeMiet  for 

within  specified,  to  wit,  on  the  16th  day  o{  August  in  the  ^ 

12th  year  of  the  reign  of  our  said  lord  the  now  king  within 

specified,  was   seised  of  the  said  dwelling-houses  with  the 

appurtenances,  whereof  they  the  said  John  Morton,  Humphry 

fFiggan,  and  Thomas  Richardson  are  within  returned  tenants,      C  1^  ] 

in  his  demesne  as  of  fee,  in  manner  and  form  as  the  said 

John  Jeffreson  the  now  plaintiff  has  within  in  pleading  allied. 


19  ^efireiron  t?^.59^  Morton  asxd  oiliiers. 

SmrwKEBon  Therefore  it  is  oensidered  that  the  said  John  J&ffreson  the 

m  MoRToir  j^^yf  plaintiff  have  his  execution  agaim^t  the  said  John  Morton^ 

and  others^  Humphiy  Wiggan,  and  Thmas  JRichardsmtoT  the  said  4000/. 


Ui 


Judgment  for    ^"^^ levied o£the said  dwelling^^houses  with  the  appurtenances, 
pteintiff.  whereof  they  the  said  John  MorUm^  Humphry  Wiggan^  and 

Hwmas  HUchardson  are  so  as  aforesaid  returned  tenants,  ac^ 
cording  to  the  force,  form  and  dfeot  of  the  said  recognizance; 
Cesaet  execuiio.   but  let  eicecution  thereof  cease  until  the  plea  between  the 
said  John  Jeffreson  the.  now  plaintiff,  and  the  said  Biehard 
Dawson  and  Alexander  Orptoood  and  Richard  Jackeon  be  de- 
termined, &c     And  thereupon  the  said  John  Jfffreton  the 
Nolle  protegui    HOW  plaintiff  ficely  here  in  court  confesses  that  he  will  not 
*^^^"*^      *      any  Airther  prosecute  against  the  said  Biehard  Jackson; 
tlierefcMre  let  the  said  Richard  Jackson  be  thereof  quit  and 
go  thereof  without  day,  &a    And  as  to  the  matter  in  law, 
whereof  as  well  the  said  John  J^eson  the  now  plaintiff,  as 
the  said  Richard  Dawson  and  Alexander  Orpwood  have  put 
themselves  therdb  on  the  judgment  of  the  court,  because  the 
court  of  our  lord  the  king  here  is  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  pr^nises  put  upon  the  judgment 
Further  con-      of  the  court,  a  further  day  thereof  is  given  as  well  to  the  sidd 
demurrer.      *  ^'^^  Jeffreson  the  now  plaiftfciff,  as  to  the  said  Richard  Daw^ 
son  and  Alexander  Orpwood,  until  the  octave  of  St  Hilary 
wheresoever,  &c.  to  hear  their  judgment  of  and  upon  the 
premises,  for.  that  the  court  of  our  lord  the  king  here  is 
liiereof  not  yet,  &c.     At  which  day  before  our  lord  the  king 
at  fFeitminster  come  as  well  the  said  John  Jejffreson  the  now 
plaintiff,  to  the  said  Richard  Dawson  and  Alexander  Orpwood 
in  their  proper  persons ;  and  as  to  the  matter  in  law  whereof 
as  welt  the  said  John  Jejffreson  the  now  plaintiff,  as  the  said 
Richard  Dawson  kdA  Alexander  Orpwood,  have  put  themselves 
therein  ott  the  judgtoent  of  the  court,  because  the  court  of 
our  loied  the  king  here  is  not'  yet  advised  what  judgment  to 
give  of  and  upon  the  premises  put  on  the  judgment  of  the 
court,  a  further  day  is  thereof  given  as  well  to  the  said  John 
Further  icon.      Jeffreson  the  now  plaintiff,  as  to  the  said  Richard  Dawson  and 
d'emu^r.  Alexander  Orpwood,  until  five  weeks  from  the  day  of  Easter 

wheresoever,  &c.  to  hear  their  judgment  of  and  upon  the 
premises,  for  that  the  court  of  our  lord  the  king  here  is 
thereof  not  yet,  &c.  At  which  day  before  our  lord  the  king 
at  Westminster  come  as  well  the  said  John  Jeffreson  the  now 
plaintiff,  as  the  said  Richard  Dawson  and  Alexander  Orpwood 
iti  their  proper  persons,  and  thereupon  all  and  singular  the 
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premiMB  being  seen,  and  by  the  court  6£  oar  lord  iUb  king  Vxffxksok 
bere-  more  fiilly  uoderstood,  and  mature  deliberation  being  ^*  Morton 
tiiereupon  bad»  for  that  it  appears  to  the  court  of  our  lord  the    ^     others.^ 
king  here,  that  the  said  plea  of  the  said  Bichard  Dawson 
and  Alfiaeander  Orpwood  above  pleaded  in  bar  of  the  execution 
ef  him  the  said  John  Jeffreson  the  now  plainti£P,  is  not  suf- 
ficient in  law,  and  that  the  replication  of  him  the  said  John 
J^eBon  the  now  pkintjff  to  the  said  plea  above  pleaded,  is 
also  not  sufficient  in  law  to  maintain. him  the  ^sSAJoha  Jeffire-^ 
Mom  to  have  his  said  execution,  and  so  the  demurrer  in  law 
thereof  following  is  not  aptly  joined,  therefore  it  is  said  to       [  20  ] 
the  said  John  Jejffresan  the  now  plaintiff,  and  to  the  said 
Biebard.  Dawson  and  Alexander  Orpwood,  that  they  do  vsplead  Parties  ordered 
&c  that  is  to  say,  that  the  said  Bidiard  Dawson  and  Alexanr   °  '^ 
der  Orfwood  do  answer  anew  to  the  said  writ,  and  that  the 
said  parties  do  further  proceed  therein,  and  that  they  do  de-* 
acend  to  an  issue  of  the  country  thereon,  or  plead  to  the  judg- 
ment of  the  court  therein.     And  thereupon  the  said  Richard  Plea  by  R.D. 
Dawwn  and  Alexander  Orpwood  say,  that  John  Jeffreson  ^ 
ececutor  of  the  last  will  and  testament  of  the  said  John  Jeffre- 
son deceased,  in  the  said  writ  named,  ought  not  to  have  ExecvHontm, 
execution  of  the  said  dwelliag-houses  with  the  appurtenances, 
in  the  return  of-  the  writ  of  scire  facias  mentioned  for  the 
debt  aforesaid,  by  virtue  of  the  said  recognissance,  unless  of  unless  of  a  ra- 
the reversion  thereof,  after  the  end  of  a  certain  term  of  86  ^®™«>°- 
years,  being  parcel  of  a  term  of  99  years,  of  the  said  dwelling- 
houses,  demised  before  the  day  of  the  said  recognizance,  and 
yet  unexpired,  and  at  the  rent  of  a  grain  of  pepper  to  be  paid 
yearly  during  the  said  term ;  because  they  say  that,  long  brfore  Because  belbre 
the  day  of  the  said  recognizance  acknowledged  by  the  said  '«c<*P*>»«c«» 
Robert  Yartoay  in  the  writ  of  scire  facias  named,  one  T.  S.  T.&  seised  in 
was  seised  of  the  said  dwelling-houses  with  the  appurtenances   ^* 
m  his  demesne  as  of  fee,  and  being  so  thereof  seised  after* 
wards,  to  wit,  on  the  20th  day  of  June  in  the  year  of  our 
lord  1656,  enfeoffed  the  said  Robert  Yarwavy  in  the  said  writ  enfeoflfed  the 
above  named,  and  one  Thomas  Yarway^  of  the  said  dwelling-  .j.  y.  in  fee. 
houses  with  the  appurtenances,  to  have  and  to  hold  to  the 
sdd  Robert  Yartoay  and  Thomas  Yarway  their  heirs  and  assigns, 
to  the  use  of  them  the  said  Robert  and  Thomas  their  heirs  and 
assigns  for  ever ;  by  virtue  of  which  saftd  feoffinent,  they  the 
said  Robert  and  Thomas  were  seised  of  the  said  dwelling-houses 
with  the  appurtenances  in  their  demesne  ajs  of  fee,  and  being 
so  tiiereof  seised,  they  the  said  Robert  and  Thomas  afterwarde^ 
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Jeffrbsok  and  before  the  day  of  the  said  recognizance  acknowledged  by 
V.  MoBTow  the  said  Bobert  Yarway,  to  wit,  on  the  4th  day  of  January  in 
and  others,  the  year  of  our  lord  1656,  at  the  parish  of  5^.  CZ«n«i^J3an<» 
R.Y.  andT.Y.  ^  *^^  ^d  county  oi  Middksexy  by  theb  certain  indenture, 
before  the  re-  the  date  whereof  is  the  same  day  and  year,  did  bai^ain,  sell 
^^bed^^r^  and  demise  the  said  dwelling-houses  with  the  appurtenances 
w"w*f  °°99  *^^^®  William  fFymandesoU,  esq,  his  executors,  administrators 
yean.  and  assigns,  to  have  and  to  hold  fix>m  the  day  next  before  the 

date  of  the  said  indenture,  for  the  said  term  of  99  years  from 
thence  next  following,  and  fully  to  be  complete  and  ended; 
yielding  therefore  yearly  to  Ae  said  Robert  Yarvoay  and 
Thomas  Yarway  their  heirs,  executors,  administrators  and 
assigns  one  grain  of  pepper,  if  the  same  should  be  lawfully 
demanded ;  by  virtue  of  which  said  bargain  and  sale,  he  the 
said  W.  W.  was  possessed  of  the  said  dwelling-houses  with 
the  appurtenances  for  the  term  aforesaid,  and  being  so  thereof 
possessed  afterwards,  to  wit,  on  the  4th  day  of  April  in  the 
16th  year  of  the  reign  of  our  lord  Charles  the  2d  now  king 
of  England,  &c  at  the  parish  of  St  Clement  Danes  in  the  said 
JJi^.W.  made  oounty  of  Middlesex^  made  his  last  will  and  testament  in 
appointed  *  writing,  and  thereby  appointed  Dawes  fFymandesoll,  esq., 

Mddi«ld **"**"  executor,  and  afterwards  to  wit,  on  the  4ih  day  of  April  in 
•  [  21  ]  til©  16tb  year  aforesaid,  he  the  said  W.  W.  at  the  parish  of 
St  Clement  Danes  aforesaid,  in  the  county  aforesaid  died; 
after  whose  death  the  said  Dawes  took  upon  himself  the  bur- 
den of  the  execution  of  the  said  will ;  by  virtue  of  which 
will,  and  of  the  Kud  indenture  of  bargain  and  sale  to  the 
scdd  W.W.  in  his  life  time  in  form  aforesaid  made,  the  said 
D.w.  poft.        D.  as  executor  of  the  said  W.W.  was  possessed  of  the  said 

MMUwd    of  thA 

said  term.         dwelling-houses  with  the  appurtenances  for  the  residue  of  the 

said  term  of  99  years ;  and  being  so  thereof  possessed,  he  the 

said  D.  afterwards,  to  wit,  on  the  8th  day  of  December  in  the 

D.W.  anigned  18th  year  of  the  reign  of  oiir  lord  Charles  the  2d  now  king  of 

E^a^foirthe  ^  England,  &c.  at  the  parish  of  St  Clement  Danes  aforesaid,  in 

residue  of  the     the  county  aforesaid,  by  his  indenture,  the  date  whereof  is  the 

same  day  and  year,  aliened  and  assigned  to  one  Elizabeth  Orp^ 

wood,  spinster,  and  her  asisigns,  the  said  dwelling-houses  with 

the  appurtenances,  to  have  and  to  hold  to  the  said  Elizabeth 

Orpwood  and  her  assigns  from  the  time  of  the  execution  of 

the  said  last  mentioned  indenture,  for  the  residue  of  the  said 

term  of  99  years  then  to  come  and  unexpired  so  as  aforesaid 

by  the  said  indenture  baiguned  and  sold  to  the  said  W.W. ; 

by  virtue  of  which  said  last  mentioned  indenture  the  said 
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K  O.  was  possessed  for  the  residue  of  the  said  term  of  99    Jeffreson 
years,  which  was  88  years  and  37  days  from  the  time  of  the    *•  Morton 
execution  of  the  said  indenture  in  form  aforesaid  made  to  the    "^   ^    ^"' 
said  EUzabetlu    And  being  so  thereof  possessed  the  said  E,  £  q  demised 
afterwards^  to  wit,  on  the  21st  day  of  January  in  the  19th  the  premises  to 
year  of  the  reign  of  our  lord  Charles  the  2d,  now  king  of        • »»     •  • 
Englandy  &c.  at  the  parish  of  St  Clement  Danes  in  the  county 
aforesud  by  her  certain  indenture,  the  date  whereof  is  the 
same  day  and  year  aforesaid,  demised  and  granted  the  said 
dwelling-houses  with  the  appurtenances  to  the  said  Richard 
Dawson  and  Alexander  Orpwood  and  their  assigns,  to  have  who  entered 
and  to  hold  the  said  dwelling-houses  to  them  the  said  Richard  "^^  ^^'^ 
Dawson  and  Alexander  Orpwood  from  the  day  next  before  the 
date  of  the  said  last  mentioned  indenture,  for  the  said  term  of 
86  years  from  thence  next  following,  and  fidly  to  be  com- 
plete and  ended ;  by  wtue  of  which  said  indenture  last  men-     * 
tioned,  they  the  said  Richard  Dawson  and  Alexander  Orpwood 
entered  into  the  said  dwelling-houses  with  the  appurtenances, 
and  were  and  yet  are  possessed  for  the  said  term  of  86  years. 
And  this  they  are  ready  to  verify ;  wherefore  they  pray 
judgment  if  the  said  John  Jeffreson  ought  to  have  his  execu- 
tion of  the  said  dwelling-houses,  unless  of  the  reversion  thereof 
after  the  end  of  a  certain  term  of  86  years,  being  parcel  of 
the  said  term  of  99  years  of  the  said  dwelling-houses  granted 
before  the  day  of  the  said  recognisance,  and  then  imexpired, 
and  of  the  rent  of  one  grain  of  pepper  payable  yearly  during 
the  said  term,  &c*  •  See  Ow.  134. 

And  the  said  John  Jeffreson  executor  says,  that  he  by  any  ron^fci*  Eilt" 
thing  by  the  said  Richard  Dawson  and  Alexander  Orpwood^  624.  a.  2  Ld. 
above  in  pleading  alleged,  ought  not  to  be  barred  or  delayed  Adims  ▼• 
from  having  his  execution  of  the  said  dwelling-houses  with  Savage, 
the  appurtenances  in  the  return  of  the  said  writ  of  scire  facias    *  f  ^  J 
mentioned,  for  the  said  debt,  against  them  the  said  Richard 
Dawson  and  Alexander  Orpwood  by  virtue  of  the  said  recog- 
nizance, because  he  says,  that  after  the  making  of  the  said 
indenture  of  bargain  and  sale  of  the  said  dwelling-houses  with 
the  appurtenances  to  the  said  "W,  W.  in  the  life-time  of  the  w.w.  suiren- 
8aidJJa6<?rfraway,  and  also  in  the  life-time  of  the  said  W.W.  ^^^I^  Jj^^f ^'^ 
and  before  4Jie  suing  out  of  the  said  first  writ  of  scire  facias^  add  R.Y.  and 
to  wit,  on  the  3d  day  of  April  in  the  said  16th  year  of  the  '^'^* 
reign  of  our  lord  Charles  the  2d,  now  king  of  England^  &c. 
he  the  said  W.  W.  at  the  said  parish  of  St  Clement  Danes^  in 
the  s^d  county  of  Middlesex^  surrendered  the  said  dwelling- 
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houses  ynih  the  appurtenaxuses  to  the  said  K  Y.  and  T.  T. 
and  their  heirs ;  without  this  that  thesaid  Dawes  Wymondesoll^ 
after  the  death  of  the  said  W.  W.,  aliened  or  assigned  to  the 
said  E.  O.  the  said  dwelling-houses  with  the  appurtenances, 
to  have  to  her  the  said  E.  O.  and  her  assigns  for  the  residue 
of  the  said  term  of  99  years,  in  manner  and  £onnaa  the  said 
Richard  Dawson  and  Alexander  Orpwood  have  above  thereof 
in  pleading  alleged.  And  this  he  is  ready  to  verify ;  where- 
fore he  prays  judgment  and  his  execution  of  the  said  dwelling- 
houses  with  the  appurtenances  in  the  return  of  the  said  writ 
of  scire  facias  mentioned^  for  the  debt  aforesaid,  by  virtue  of 
the  said  recognisance  to  be  adjudged  to  him,  &c 

And  the  said  Richard  Dawson  and  Alexander  Orpwood  as 
before  say,  that  the  said  D.  W.  after  the  death  of  the  said 
W.  W.  did  alien  and  assign  the  said  dweUing-houses  with 
the  appurtenances  to  the  said  £.  0.  and  her  assigns  for  the 
said  residue  of  the  said  term  of  99  years,  in  manner  and  form 
as  the  said  Richard  and  Alexander  have  above  in  pleading  al* 
I^ed ;  and  of  this  they  put  themselves  upon  the  country ; 
and  the  sidd  John  Jeffreson  the  now  plaintiflf  likewise,  &G. 
Therefore  the  sheriff  is  commanded  that  he  cause  to  come 
here  before  our  lord  the  king  on  the  morrow  of  All  Souls 
wheresoever,  &c.  12,  &c.  of  the  neighbourhood  of  the  pterish 
of  St  Clement  Danes,  by  whom,  &c.  and  who  neither,  &a 
because  as  well,  &c. ;  the  same  day  is  given  to  the  parties 
aforesaid,  &c. 


[2S] 
Case  2. 


Jeffreson  executor  of  JeflBreson  agcdnst  Morton, 
Dawson  and  others. 


S.aiSid.436. 
437.  1I«Y.28S. 

1  Mod.  28,  29. 

2  Keb.  529. 
584.  587.  608. 
621.  3  Keb.25. 
31.33.129.243. 
To  a  scire  fkcias 
in  chancery,  on 
a  recognisance 
acknowledged  • 
there,  against 
the  ter-tenants 
of  the  conusor, 
some  of  the  de- 
fendants plead 
to  issue,  and 


OiCIRE  facias  out  of  the  petty  bag  in  chancery  by  Jeffresim 
kJ  executor  of  Jeffreson  against  Yarway,  to  have  execution 
upon  a  recognizance^  dated  the  16th  oi  August  in  the  12th 
year  of  the  present  king,  acknowledged  by  him  to  the  testa- 
tor in  chancery  for  4000/.  The  sheriff  returned  that  Yarway 
was  dead ;  whereupon  another  scire  facias  issued  against  the 
tenants  of  the  lands  of  Yarway y  to  which  the  sheriff  returned 
a  scire  feci  to  Morton^  Wiygany  and  Richardson^  tenants  of 
two  dwelling-houses  with  the  appurtenances  in  Gray^s  Inn 
Lancy  and  also  to  Dawson  and  Orpwood,  tenants  of  twelve 
dwelling-houses  in  Shire  Lane  in  Middlesex,  which  were 
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YanDOjf^  at  the  time  of  the  recognizance,  &c.     And  further,    Jbvfrkson 
"  that  there  was  not  any  heir,  nor  were  there  any  other  te-   ••  Mobtom 
nant  or  tenants  of  any  other  lands  or  tenements  which  were  , 
of  the  said  Yartoay  to  whom  he  could  make  known,  &c.'-  theothende- 
The  defendants  on  the  day  of  the  return  of  the  seite  facias^  "^'^d^r^ 
appeared  in  chancery,  and  pleaded  ^^  that  one  Michard  Jach'  ^ered  by  the 
woy  long  befoie  the  day  of  suing  out  the  said  writ,  and  always  ^^^^' ^ 'q J° 
after,  was  and  yet  is  tenant  of  a  dwelling-house  with  the  ap*  k.B.  for  the 
purtenances  in  the  parish  of  SL  Mary  of  Aidermanbury^  com-  ^^^.^ 
monly  called  by  the  name  of  the  Axe  Inuy  of  which  said  the  whole  le- 
dwelling-house  the  said  Robert  Yartoay,  namely,  tte  conusor,  ^^^^"^ 
was  seised  in  his  demesne  as  of  fee,  on  the  said  16th  day  of  K.B.,  which 
August  in  Ae  12th  year  of  the  reign  of  the  now  king,  and  ^t  b^^on^' 
that  no  writ  of  scire  faeias  issued  out  of  the  court  here,  directed  the  verdict  and 
to  the  dierifb  of  London  against  the  tenants  of  the  lands  of  ^^  ^A  shall 
him  the  said  Robert/"  and  piayed  judgment  if  they  ought  to  not  bewnt back 
be  compelled  to  answer  to  Ae  writ;  and  then  the  entry  of  seesBuUsos. 
the  record  is  in  this  manner,  to  wit;  and  thereupon  he  ^**®^°c'sir 
the  said  John  Jeffreson  the  now  plaintiff,  for  having  the  more  w.  Jones,  82. 
speedy  justice  in  this  behalf,  prays  the  writ  of  our  lord  the  ^'   ^^  ^' 
king  to  be  directed  to  the  sheriffs  of  London  to  make  known 
to  the  said  Richard  Jctehson,  that  he  be  before  our  said  lord 
the  king  in  his  said  chancery  to  shew,  &c  why  the  plaintiff 
should  not  have  execution  against  him  for  the  said  debt»  to  be 
levied  out  of  the  said  dwelling-house  together  with  the  other 
tenements.    And  thereupon  a  writ  of  5a>eyadia«  issued  against 
Jackson^  returnable  at  a  certain  return,  and  the  same  day  was 
given  as  well  to  the  plaintiff  as  to  the  defendants,  who  had 
appeared  and  pleaded  the  above-mentioned  plea;  at  which 
day  the  plaintiff  appeared,  and  the  sheriff  returned  the  writ 
served,  and  Jackson  and  the  o^er  defendants  also  appeared, 
^  whereupon  it  is  said  by  the  court  here  to  the  said  Richard 
Jackson,  that  he  do  answer  to  the  said  writ  sued  out  against 
him,  and  it  is  likewise  said  by  the  court  to  all  the  other  defend- 
ants, that  they  do  further  answer  to  the  said  writ  sued  out 
against  them  under  peril,"  &c.     And  thereupon  the  defend-      C  24  ] 
ants  Dawson  and  Orpwood  pleaded  in  bar  of  execution,  that 
before  the  entering  into  the  recognizance,  one  Thomas  Smith 
was  seised  in  fee  of  the  dwdling-houses  ni^hereof  they  were 
returned  tenants ;  and  being  so  seised,  enfeoffed  Yarway  the 
conusor,  and  one  Thomas  Yarway  in  fee,  whereby  they  were 
jointly  seised  in  fee;  and  being  so  seised  the  conusor  died, 
and  tiierefore^  as  they  intended^  though  it  was  not  so  pleaded^ 
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Jevfreson  the  tenements  survived  to  Thomas  Yartmy,  and  traversed, 
^*  ^^th^^  "  without  this  that  the  said  Yarway  the  conusor  was  sole 
.  seised  of  the  said  dwelling-houses  at  the  time  of  the  recogni- 

zance," but  did  not  say,  "  or  at  any  time  after,"  "  and  this, 
&C.  wherefore,  &c"  The  defendants!,  Morton,  WiggaUy  and 
Richardson,  for  the  tenements  whereof  they  were  returned 
tenants,  pleaded  in  bar  that  one  JFame  was  seised  in  fee  in 
trust  for  Yancay  the  conusor,  and,  by  a  conveyance  in  which 
the  conusor  joined,  conveyed  to  them,  and  traversed,  **  with- 
out this  that  the  conusor  was  seised  at  the  time  of  the  recog- 
nizance or  at  any  time  after,"  and  thereupon  issue  was  joined. 
The  defendant  Jackson  pleaded  nontenure,  to  which  the 
plaintiff  imparled ;  and  to  the  plea  of  Dawson  and  Orpwood  he 
replied,  and  confessed  that  the  conusor  Yarway  and  Thofmas 
Yartoay  were  enfeoffed  jointly,  but  he  said  that  being  so  seised 
they,  by  bargain  and  sale  indented  and  enrolled,  in  consider- 
ation of  money,  bargained  and  sold  the  tenements  to  the  de- 
fendants in  fee,  whereby  they  were  seised  accordingly,  "  by 
means  whereof  a  moiety  of  the  said  dwelling-houses  with  the 
appurtenances  became,  and  yet  is  charged  and  chargeable  to 
the  execution  of  him  the  said  plaintiff,  for  the  said  debt  by 
virtue  of  the  said  recognizance,"  and  farther  traversed,  "  with- 
out this  that  the  conusor  died  seised  of  the  said  dwelling- 
houses,  in  manner  and  form  as,  &c.  and  this,  &c ;  where- 
fore he  prays  judgment  and  execution  against  them  for  the 
debt  aforesaid  to  be  levied  of  a  moiety  of  the  said  dwelling- 
houses  with  the  appurtenances  to  be  adjudged  to  him,"  &c. 
To  which  replication  the  defendant  demurred,  and  the  plain- 
tiff joined  in  demurrer ;  and  the  entire  record  of  the  demurrer 
and  of  the  issue  together  was  transmitted  to  the  king's  bench, 
and  a  day  given  to  all  the  parties  here,  as  well  to  Jackson 
upon  the  imparlance  to  his  plea  of  nontenure,  as  to  all  the 
other  defendants;  and  in  Trinity  term  last  past  the  defend- 
ants making  no  defence,  the  plaintiff  had  judgment  on  the 
demurrer,  with  a  cesset  executio  until  the  plea  should  be  deter- 
mined on  the  issue,  and  on  the  plea  of  nontenure ;  and  in 
Michaelmas  term  following,  the  issue  was  tried  and  found  for 
the  plaintiff,  and  judgment  entered  thereon,  and  a  noUe 
[  25  ]  prosequi  on  the  plea  of  nontenure.  And  on  the  last  day  of 
Michaeltnas  term  it  was  moved  that  these  proceedings  were 
irr^ular ;  because  though  an  issue  joined  in  chancery  must  be 
transmitted  here,  yet  a  demurrer  is  determinable  in  chancery, 
and  ought  not  to  be  removed  here ;  that  it  was  done  by  the 
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pkdntiff 's  clerk  without  the  knowledge  of  the  lord  keeper  or  Jeff&cson 

of  the  court  of  chancery^  and  that  it  was  a  surprize  upon  the  ^^  Morton 
defendants,  wherefore  it  was  prayed  that  all  the  proceedings 
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in  this  court  should  be  vacated ;  and  the  first  day  of  this  term 

was  given  to  the  plaintiff  to  shew  §ause  why  the  proceedings 

should  not  be  vacated  as  was  prayed  by  the  defendants.   And 

now  in  this  term  it  was  argued  by  Finch  solicitor  general,  and 

Saunders  for  the  plaintiff,  and  Jones  for  the  defendants  Daw- 

son  and  Orpwood,  who  alone  controverted  this  matter;  and  it 

was  agreed  that  the  proceedings  were  regular  enough  in  poin1» 

of  practice.     But  the  great  question  was,  whether  by  law  a  Question  whe- 

demurrer  can  be  adjourned  out  of  chancery  into  this  comrt,  can^by  law  be 

because  all  demurrers  joined  in  chancery  ought  to  be  adjudged  «4jo«ra«d  out 

11^1  1  11       i»        1        .  1    •  -x  of  chancery  into 

by  the  lord  keeper  or  chancellor  tor  the  tune  bemg,  as  it  was  the  court  of 
pretended ;  and  in  support  of  it  4  Inst  80.  was  cited,  where  it  ^•®- 
is  siud,  that  if  there  be  a  demurrer  in  law  in  chancery  it  shall 
be  argued  and  adjudged  in  the  same  court,  and  so  is  the  con- 
stant practice  to  this  day ;  to  which  it  was  answered  for  the 
plaintiff  that  it  is  true  where  there  is  a  demurrer  only,  it  has 
been  always  the  practice  to  determine  it  in  the  court  of  chan- 
cery without  transmitting  it  into  this  court,  but  in  the  present 
case  there  is  a  demurrer  and  an  issue  also;  and  the  issue 
must  necessarily  be  transmitted  into  this  court  because  the 
chancery  cannot  try  it  by  a  jury.     If  then  the  issue  be  trans- 
mitted into  this  court,  and  the  demurrer  be  kept  in  chancery, 
there  will  be  two  judgments  in  two  several  courts  upon  one 
and  the  same  record;  and  yet  the  plaintiff  can  have  but  one 
execution,  namely,  one  elegit  upon  both  judgments ;  and  in 
that  case  out  of  which  court  shall  he  have  it  ?  out  of  chan- 
cery or  out  of  the  king's  bench  ?  for  the  two  courts  cannot  ^ 
join  in  making  an  execution ;  so  that  the  plaintiff  between 
both  courts  will  fail  of  his  right,  which  would  be  incon- 
venient.    And  though  it  has  been  the  practice  to  adjudge  de- 
murrers in  law  joined  in  chancery  before  the  lord  chancellor, 
or  keeper  of  the  great  seal  in  that  court,  yet  the  court  of 
chancery  may,  if  it  will,  adjourn  any  cause  either  after  or  be- 
fore demurrer ;  as  in  SameJkld*Q  case  cited  in  8  Bep.  23.  a. 
the  Princess  case,  where  a  scire  facias,  upon  the  supplication 
of  the  prince,  was  sued  out  of  chancery,  returnable  in  the 
same  court,  to  repeal  certain  letters  patent  granted  by  king 
Richard  the  2d,  and  confirmed  by  king  Henry  the  4th,  and 
the  defendant  appeared  in  chancery,  and  afterwards  the  par- 
ties were  adjourned  into  the  king's  bench,  and  they  pleaded, 
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Jbffrssok    and  judginent  was  given  there  without  sending  the  record 

v.  Morton    »  back,  though  there  was  ndt  any  issue  joined,  but  judimient 
and  others.  .        T_  j  /.    i^         •  ^  xi.     j  i?    ^     1     /v  -a 

.  was  given  by  default  against  the  defendant  after  an  aid 

«  r  26  1  pf&yer  granted,  and  a  procedendo  awarded ;  which  proves  that 

The  chancery  the  chancellor  may  deUvar  a  record  and  adjourn  the  parties 

m/c^w'^there  "**^  ^^  king's  bench  out  of  chancery,  whenever  he  pleases^ 

depending  at  either  before  or  after  a  demurrer  or  issue  joined.     And  it  wai 

and  transmit'  further  said,  that  tiiough  it  may  be  objected  that  the  present 

the  reowd  into  ca«e  is  not'so  enti!re  but  that  the  plaintiff  may  have  two  exe- 

the  K.  B.  to  be        ^.  _  a     i  i        i  -i 

determined,      "cutions,  namely,  ouo  out  of  chancery  on  the  demurrer,  and 
c^CT  after  or    jj^q  ^^^  ^^^  ^f  ^^^  couTt  On  the  issue,  without  any  incon- 

benire  issue  or  .  ^  ^  ^ 

demurrer  join-   vcmencc,  yct  the  rule  of  this  case  must  govern  all  other  cases 
,  of  a  similar  nature ;  and  if  it  shall  be  understood  that  no  de- 

murrer can  be  adjourned  here,  some  cades  will  be  without 
any  remedy.  As  if  a  clerk  or  other  ofBcer  of  chancery  bring 
an  action  of  trespass,  or  assault  and  battery,  against  two  per- 
sons, by  an  attachment  of  privil^e  in  chancery  according  to 
the  usual  practice  there,  and  one  defendant  plead  to  issue  and 
the  other  demurs,  now  the  plaintiff  is  to  recover  joint  da- 
mages against  both ;  but  if  the  demurrer  cannot  be  trans- 
mitted into  this  court  as  well  as  the  issue,  how  shall  the 
plaintiff  be  able  to  recover  against  both  of  them  ?  So  if  one 
of  the  clerks  in  chancery  impleads  another  there  by  writ  of 
privilege  for  an  assault,  battery  and  wounding,  and  issue  is 
joined  on  the  wounding,  and  there  is  a  demurrer  to  the 
assault  and  battery,  now  the  jury  who  try  the  issue  ought  to 
inquire  of  the  damages  on  the  demurrer;  but  it  cannot  be 
done  imless  the  demurrer  be  adjourned  into  this  court  as  well 
as  the  issue.  And  if  it  be  said  that  the  chancery  may  first 
adjudge  the  demurrer,  and  afterwards  transmit  the  issue  into 
this  court,  yet  that  will  not  serve ;  for  the  record  of  the  de- 
murrer must  of  necessity  come  into  this  court  either  after  or 
before  judgment,  because,  unless  the  record  of  the  demurrer 
be  transmitted  into  this  court,  the  plaintiff  cannot  have  the 
damages  on  the  demurrer  inquired  by  the  jury  who  try  the 
issue :  wherefore  It  waa  concluded  that  in  this  case  the  re- 
cord of  the  demurrer,  and  i88ue^were  legally  transmitted  into 
this  court 

On  the  other  hand  it  was  objected  by  Jones  for  the  defend- 
ants, that  when  an  issue  is  joined  as  to  part,  and  a  demurrer 
to  another  part  in  chancery,  and  the  issue  is  transmitted  here 
to  be  tried,  after  the  trial  of  the  issue  the  record  ought  to  be 
sent  back  into  chancery  for  the  chancellor  or  keeper  to  give 
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judgment  there  upon  it ;  and  no  inoonveiiience  will  follow,    Jsffreson 
for  the  court  of  chancery  has  then  the  whole  record  upon    ^-  Mortok 
which  it  may  give  judgment,  and  the  party  will  have  his  en-  ^^    ^   ^ 
tire  judgment  and  execution  there.    And  Lord  Coke  is  of  this 
opinion  in  the  fourth  part  of  his  Institutes  80.  where  he  says 
expressly,  that  after  trial  the  record  must  be  remanded,  and      [  27  ] 
judgment  given  there. 

But  to  this  it  was  answered  by  the  other  dde,  that  the  con- 
stant practice  is  to  the  contrary,  and  though  Lord  Coke  is  of 
that  opinion,  yet  the  books  which  he  cites  in  the  margin  do 
not  warrant  any  such  matter.  For  there  is  not  any  snch  But  we  lo 
book  as  lOEdw.  3.  61.,  the  10  Edw^  3.  having  only  69  ^^-^.P^-e*- 
folios :  and  in  the  24  Edw.  3.  65.  there  is  nothing  to  the  pur- 
pose to  be  found ;  and  the  24  Edw.  3.  73.  b.  The  Bishop  of 
Idckfield  and  Coventry's  case,  makes  against  the  opinion  of  Lord 
Coke;  for  that  was  a  scire  facias  on  a  recognizance  in  chan- 
cery, and  the  defendant  appeared  and  pleaded  a  release  upon 
which  they  were  at  issue,  and  the  record  was  transmitted  into 
the  court  of  K.  B.  to  try  the  issue ;  the  plaintiff  was  non- 
suited, and  afterwards  brought  a  new  scire  facias  in  the  king's 
bench  upon  the  record  there ;  and  it  was  objected  that  he 
ought  to  resort  to  chancery  to  sue  his  scire  facias  there,  but 
the  objection  was  overruled,  and  it  was  adjudged  that  the 
plaintiff  might  bring  his  scire  facias  in  the  K.  B.  on  the  re- 
cord of  nonsuit  in  that  court.  Which  case  shews  that  after 
the  nonsuit  the  record  was  not  sent  back  into  chancery,  but 
was  retained  in  the  king's  bench,  and  judgment  given  there 
upon  the  nonsuit ;  which  is  directly  against  the  opinion  of 
Lord  Coke.  And  it  appears  in  his  reports,  that  if  an  issue  be 
transmitted  into  the  king's  bench,  that  court  retains  it,  and 
will  give  judgment  upon  it :  as  in  Diffff's  case,  in  1  Kep.  157. 
and  StewartPs  case,  cited  in  9  Kep.  99.  Sir  George  ReyneWs 
case ;  in  both  of  which  cases,  an  issue  being  joined  in  chancery,  i  Str.  146. 
the  record  was  transmitted  into  the  BL  B.  where  several  spe- 
cial verdicts  were  found,  and  the  court  of  K.  B.  retained  the 
records,  and  did  not  send  them  back  into  chancery,  but  gave 
judgment  upon  the  special  verdicts ;  and  so  is  the  continual 
practice  at  this  day.  And  it  is  a  well  known  rule,  that  when  When  a  record 
a  record  comes  into  the  king's  bench,  it  is  never  removed  out  ^^j"^  ^^ 
of  that  court  (1) ;  wherefore  it  was  concluded  that  the  record  never  removed 

(1)  S.  P.     1  RoL  Abr.  534.   (G.)    Rex  v.  Holland.    S.C.  Sty.  20. 40.  75, 
pL  %  S.   Bro.  Record,  44. 46.   All.  14.    76.  84.  90.  9^.     Bro.  JurisdictioD,  48. 
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shall  not  in  any  case  be  sent  back  to  the  chancery.  And  the 
whole  court  delivered  their  opinions  seriatim^  that  the  record 
of  the  demurrer  and  issue  together,  and  also  of  the  imparlance 
to  the  plea  of  Jacksan,  was  well  and  legally  transmitted  into 
the  king's  bench,  and  that  the  chancery  may  adjourn  any 
cause  there  depending  at  common  law,  and  transmit  the  record 
of  it  into  this  comrt  to  be  determined,  either  before  or  after 
issue  or  demurrer  joined;  and  that  the  whole  record  must 
come  here  entire,  which  was  proved  by  SamefieUTQ  case  be- 
fore cited ;  wherefore  they  held  all  the  proceedings  r^ular  in 
this  case,  and  that  they  were  well  done —  Quod  notcu — See  also 
7H..4.  31.  a.  pLl2. 

And  the  lord  keeper  of  the  great  seal  was  also  of  this 
opioion ;  for  it  was  moved  before  him  by  the  defendants  by 
petition,  and  he  was  attended  by  counsel  on  both  sides  before 
the  matter  was  moved  in  the  king's  bench,  and  on  hearing 
the  matter  above  mentioned,  he  declared  that  in  his  opinion  it 
was  proper  to  transmit  the  entire  record  as  aforesaid.  —  And 
so  the  point  was  settled. 

But  then  it  was  moved  for  the  defendants  that  they  might 
be  heard  to  the  matter  of  law  in  the  replication  of  the 
plaintiff;  for  they  said  they  were  taken  by  surprize  before ; 
and  this  being  granted,  they  objected  that  the  replication 
was  insufficient  in  law  for  the  bad  traverse :  because  when 
the  plaintiff  had  shewn  that  Yarway  the  conusor,  and  the 
other  joint-tenant,  had  made  a  bargain  and  sale  in  fee,  it 
sufficiently  confessed  and  avoided  the  dying  seised  alleged  by 
the  defendants,  and  therefore  the  plaintiff  ought  not  also  to 
have  traversed  the  dying  seised ;  for  though  the  conusor  had 
died  seised  of  a  joint  estate  in  fee  with  his  companion,  yet  by 
the  making  of  the  bargain  and  sale  in  his  life  tone,  a  moiety 
of  the  dwelling-houses  was  charged  and  bound  to  the  exe- 
cution of  the  recognizance,  notwithstanding  they  had  a  re- 
conveyance, or  disseised  the  bargainee,  and  YarwayhsA  after- 
wards died  seised,  and  his  companion  survived  him;  and 
therefore  the  dying  seised  in  this  case  was  not  material  or 
traversable.  And  of  such  opinion  was  the  whole  court  (2) 
in  Easter  term  next  following :  wherefore  both  sides  agreed 


1  Rol.  Rep.  287.  BUJiop  of  Bristol  v. 
Proctor.      1  Salk.  352.  Fazacharly  v. 
B(Mo.    S.  C.  6  Mod.  177,  178. 
(2)  S.  P.  Dyer,  366.  a.  pi.  86.   Ver^ 


fwtC%  case.  1  Saund.  22,  23.  Bennei  v. 
Filkins.  Com.  Pleader  (G.  3.).  Yelv. 
151.  Bedell  y.  Lull.  S.C.  Cro.  Jac221. 
2  Sir.  837.  Rex  v.  A^.  of  Armagh. 
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by  consent  to  alter  the  defenchnt's  plea,  and  the  plaintiff  was    Jbffreson 

to  reply  what  he  pleased,  and  so  it  was  done*  and  the  last    ^'  Morton 

idU  of  the  case  was  extracted  out  of  part,  and  a  new  roll  oon-^ 

taining  the  new  pleading  was  added,  whereby  the  whole  case 

does  not  now  appear,  but  at  first  it  was  as  it  is  mentioned 

before. 


and  others. 


Careswell  and  another  against  Vaughan.  Case  S. 

Easter  21  Car.  II.  Begis.     BoL  74. 

/^UR  lord  the  king  has  sent  to  his  justices  of  his  great  Writ  of  error 
^^  sessions  of  his  county  of  Merioneth^  his  writ  dose  in  ^1!*  **>««'«* 

^  ^  sessions  in 

these  words,  that  is  to  say ;  Charles  the  2d>  by  the  grace  of  Wales  to  the 
God,  o£  EnfflaTidi  Scotland,  France,  and  Irelajid,  Idng,  de-*^*°*' ®*'*^* 
fender  of  the  faith,  &c.  to  our  justices  of  our  great  sessions  of 
our  county  of  Merioneth,  greeting :  Because  in  the  record 
and  proceedings,  and  also  in  the  giving  of  judgment,  in  our 
court  of  our  said  great  sessions,  in  a  certain  plea  of  land, 
between  William  Vaughan,  esq.  demandant,  and  Eleaser 
Careswell  and  Lodwich  Owen,  tenants,  wherein  he  the  said 
William  Vaughan  demandant,  by  our  writ  of  quod  ei  deforceat, 
protesting  to  prosecute  the  said  writ  in  the  form  and  nature  [  29  ] 
of  our  writ  of  entry  sur  disseisin  at  the  common  law,  accord- 
ing to  the  form  of  the  statute  of  Buthland,  demanded  against 
the  said  Eleaser  Careswell  and  Lodunck  Owen,  tenants,  one 
messuage,  200  acres  of  land,.  20  acres  'bf  meadow,  300  acres 
of  pasture,  20  acres  of  wood,  100  acres  of  heath,  and  40 
acres  of  moor,  with  the  appurtenances,  in  Owyddelfynydd,  of 
which  the  said  Eleaser  and  Lodunck  deforced  him,  as  it  is 
said,  manifest  error  has  intervened,  to  the  great  damage  of 
them  the  said  Eleaser  and  Lodwich,  as  by  their  complaint  we 
are  informed ;  we  being  willing  that  the  error,  if  any  there  be, 
should  in  due  manner  be  corrected,  and  full  and  speedy  jus- 
tice done  to  the  said  parties  in  this  behalf,  do  command  you, 
that  if  judgment  be  given  thereupon,  then  you  send  to  us,  dis- 
tinctly and  openly  under  your  seal,  the  record  and  proceed- 
ings aforesaid,  with  all  things  concerning  the  same,  and  this 
writ,  so  that  we  may  have  them  on  the  octave  of  the  purifica- 
tion of  the  blessed  Mary,  wheresoever  we  shall  then  be  in 
England,  that  the  record  and  proceedings  aforesaid  being  in- 
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i^)e(Sted5  we  may  oava^  to  be  further  done  theieapon,  for 
amendkig  the  said  error,  what  of  rights  and  according  to  the 
law  and  cust(xn  of  .our  reahn  of  Enghmdy  ought  to  be  done. 
Witness  oureelf  at  JFestmnster,  the  4th  day  of  December^  in 
the  20th.  year  of  our  reign.  Norbury.  The  writ  is  thus  re- 
turned :  The  record  and  proceedings  whereof  mention  is  with- 
in made,  with  all  things  concerning  the  same,  follow  in  these 
words,  to  wit :  Merionethshire^  to  wit.  The  great  sessions  of 
our  lord  the  king  in  the  county  of  Merioneth,  holden  at 
Dolgelly^  in  the  said  county,  before  7tino^AyZt^feton,.seijeant 
at  law,  justice  of  our  lord  the  king  of  the  great  sessions  of  our 
lord  the  king  of  the  county  afotes^dd,  and  John  Griffith,  esq. 
one  other  justice  of  our  said  lord  the  king  of  his  great  sessions 
of  the  county  aforesaid,  on  Monday,  to  wit,  the  8th  day  of  Oe^ 
teber,  in  the  12th  year  of  the  reign  of  our  lord  Charles  the  2d^ 
by  the  grace  of  God,  of  England,  Scotland,  France,  and  Ireland^ 
*king,  defender  of  the  faith,  &c — Charles  the  2d,  by  the  grace 
of  Grod,  of  England,  Scotland,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  &c.  to  the  sheriff  of  Merioneth,  greeting : 
Command  Eleaser  CaresweU  and  Lodwick  Owen,  that  justly 
and  without  delay  they  render  to  WilUam  Vaughan,  one  mee^ 
suage,  200  acres  of  land,  20  acres  of  meadow,  300  acres  of 
pasture,  20  acres  of  wood,  100  acres  of  heath,  and  40  acres 
of  moor,  with  the  appurtenances,  in  Otoyddeljynydd,  which 
they  the  said  Eleazer  and  Lodwich,  unjustly  deforce  him,  as 
it  is  said,  and  unless  they  shall  do  so,  and  if  the  said  WnMam 
dhall  make  you  secure  of  prosecuting  his  claim,  then  summon 
by  good  Bummoners  the  said  Eleazer  and  Lodvnck,  that  they 
appear  before  the  just!bes  of  our- great  sessions  of  your  county 
at  our  .nesct  great  session  of  the  said  county,  wheresoever  it 
shall  be  held  in  your  county,  to  shew  wherefore  they  have  not 
done  it ;  and  have  you  there  the  summoners  and  this  writ. 
Witness  ourselves  at  Caernarvon,  the  22d  day  of  September, 
in  the  year  of  our  reign,  &c.  the  12th:  Bulkely  White. — 
Pledges  of  prosecution,  John  Doe  and  Richard  Roe. —  Sum- 
moners,  Dio  Den,  Pio  Pen. — Richard  AnwiU,  esq.  sheriff. 

Merione&shire,  to  wit.  Pleas  at  the  great  sessions  of  our 
lord  the  king  in  the  county  of  Merioneth,  holden  at  DolgeUey, 
in  the  said  county,  before  Timothy  Littleton,  sergeant  at  law, 
justice  of  our  lord  the  king  of  the  great  sessions  of  our  lord 
the  king  in  the  county  aforesaid,  and  John  Griffith,  esq.  one 
other  justice  of  our  said  lord  the  king  of  his  great  sessions 
in  the  county  afcnesaid,  on  Monday,  to  wit,  the  8th  day  of 
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4ki6ker9  in  the  12th  year  of  the  reign  of  our  lord  Charles  the  Careawbll 
4d,  by  the  grace  of  God,  of  England,  ScoOmd,  France,  and  *  another  v. 
Jrdimd,  king,  defender  of  the  faith,  &c  Vavqhav. 

Merionethshire,  to  wit.     WilKam  Vaughan,  by  the  writ  of 
our  lord  the  king  of  quod  ei  deforceat,  protesting  to  proee^ 
dite  the  said  writ  in  the  form  and  nature  of  the  writ  of  our 
ksd  the  king  of  entry  sur  disseisin  in  the  quihus,  in  nature  of 
the  writ  of  888026  of  noeel  disseisin  at  common  law,  according  Bemand 
to  the  form  of  the  statute  of  Buthland,  demands  against  ^^^    ^ 
Ekazer  Careswell  and  Lodundi  Owen,  one  messuage,   200 
acres  of  land,  20  acres  of  meadow,  300  acres  of  pasture,  20 
acres  of  wood,  100  acres  of  hesth,  and  40  acres  of  moor,  with 
the  appurtenances,  in  Owyddelfi/nyd,  whereof  they  the  said 
Ekazer  and  Lodwick  ui^ustly  cmd  without  judgment  disseised 
the  said  WUHam  witidn  20  years  now  last  post,  and  which  the 
aforesaid  Eleazer  and  Lodwieh  deforce  him,  &e.     And  where-  Count, 
upon  the  said  fFiUiam  by  Evan  Vaughan  his  attorney,  says, 
that  he  the  said  JT^ZKom  was  sdtted  of  the  said  tenements,  with 
the  appurtenances  in  his  demesne  as  of  freehold  in  time  of 
peace,  in  the  time  of  our  lord  the  now  king,  by  taking  the  Espliw. 
profits  thereof  to  the  value,  &o.  and  of  which,  &c  and  there- 
upon he  brings  suit,  &c. 

And  the  said  Eleazer  and  Lodwiek,  by  Ellis  Hughes  their  Plea  in  abate- 
attomey,  come  and  defend  their  right  when,  &c  and  say  that  "*"*" 
the  writ  is  yitious  in  itself,  and  hot  sued  out  according  to  the 
course  of  the  renter,  for  that  the  said  Tf^iRiam,  by  his  said 
writ,  demands  against  the   said  Eleazer  and  Lodwick  One 
messuage,  which  said  word  "  messuage  "  is  altogether  without  That  the  word 
any  sense  or  meaning,  and  according  to  the  form  of  the  regis-  j^l!^^  ** 
ter  it  ought  to  be  "  mesuage^  and  that  the  word  "  he,^  render 
Id  the  said  writ  next  after  the  word  <^  delay, ^  is  incongruous 
and  ought  to  be  *'  they^  render;  and  that  the  "§•<?."  in-  "A«"uaed in- 
serted in  the  siwd  writ  between  "  year  of  our  reign  '*  and  J^n  usd^' 
^  12,"  is  an  useless  addition  to  the  said  writ,  and  is  not  in  '*^-" 
the  form  of  the  writ  in  the  register  in  such  case  made  and 
provided:  wherefore  inasmuch   as  the  said  writ  in  form 
aforesaid  sued  out  is  yitious,  the  said  Eleazer  and  Lodwick 
pray  judgment  of  the  said  writ,  and  that  the  same  may  be 
quashed,  &c. 

And  the  said  William,  by  his  attorney,  says,  that  by  any      [  31  ] 
thing  by  the  said  Eleazer  and  Lodwick  to  quash  the  said  writ 
above  in  pleading  alleged,  the  said  writ  of  him  the  said 
WUliam  ought  not  to  be  quashed,  because  he  says  that  the 
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Careswell  and  another  verstis  Vaughan. 

said  plea  in  maimer  and  form  aforesaid  pleaded^  and  the  mat- 
ter in  the  same  contained  are  not  sufficient  in  law^  to  which 
he  has  no  necessity^  nor  is  he  bound  by  the  law  of  the  land  to 
answer.  And  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  his  writ  may  be  adjudged  good,  &c 

And  the  said  Ekazer  and  Lodwick,  since  they  have  above 
alleged  sufficient  matter  in  law  to  quash  the  said  writ,  which 
they  are  ready  to  verify^  which  said  matter  the  said  William 
Vaughan  does  not  deny,  but  altogether  refuses  to  admit  that 
verification,  as  before,  pray  judgment  that  the  said  writ  may 
be  quashed. 

And  because  the  justices  here  will  advise  of  and  upon  the 
premises  before  they  give  judgment  thereon,  a  day  is  given 
to  the  said  parties  here,  until  Monday  in  the  next  great  ses- 
sions of  our  lord  the  king  in  the  said  county,  to  hear  their 
judgment  thereof,  for  that  the  justices  here  are  thereof  not 
yet,  &C.  At  which  said  Monday  in  the  said  next  great  ses- 
sions, of  our  lord  the  king  in  the  county  aforesaid,  holden 
at  DolgeUyy  in  the  said  county,  before  Timothy  Littleton^  Ser- 
jeant at  law,  justice,  &c.  and  John  Griffith^  esq.  one  other 
justice,  &C.  on  Monday ^  to  wit,  the  16th  day  of  September,  in 
the  13th  year  of  the  reign  of  our  lord  the  now  king,  come  as 
well  the  said  William^  as  the  said  Eleaxer  and  Lodwick,  by 
their  attomies  aforesaid :  and  because  the  said  justices  here 
will  further  advise  of  and  upon  the  premises  before  they  give 
judgment  thereupon,  a  day  is  given  to  the  said  parties  here, 
until  Wednesday  in  the  next  great  sessions  of  our  lord  the  king 
in  the  said  county,  to  hear  their  judgment  thereon,  for  that 
the  justices  here  are. thereof  not  yet,  &c  At  which  said 
Wednesday  in  the  said  next  great  sessions  ofour  lord  the  king 
in  the  county  aforesaid,  holden  at  Dolgelly  in  the  county 
aforesaid,  before  Timothy  Littleton^  Serjeant  at  law,  justice, 
&C.  and  the  said  John  Griffith,  esq.  one  other  justice,  &c.  on 
Wednesday,  to  wit,  the  9th  day  of  October,  in  the  13th  year 
of  the  reign  of  our  lord  Charles  the  2d,  now  king  of  England, 
&C.  come  as  well  the  said  William,  as  the  said  Eleazer  and 
Lodwick,  by  their  attomies  aforesaid :  and  because  the  jus- 
tices here  will  further  advise  of  and  upon  the  premises  before 
they  give  judgment  thereupon,  a  further  day  is  given  to  the 
parties  aforesaid  here,  until  Monday  in  the  next  great  sessions 
of  our  lord  the  king  in  the  county  aforesaid,  to  hear  their 
judgment  thereon,  for  that  the  same  justices  here  are  thereof 
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not  yet,  &c.  At  which  said  Monday  in  the  said  next  great 
sessions  of  our  lord  the  king,  in  the  county  aforesaid,  holden 
at  Bala  in  the  said  county,  before  Timothy  Littleton^  Serjeant  at 
law,  justice,  &c«  on  Monday,  to  wit,  the  18th  day  oi  August, 
in  the  14th  year  of  the  reign  of  our  lord  the  now  king,  &c. 
o(»ne  as  well  the  said  WiUiam,  as  the  said  JEkazer  and  Lod' 
wick,  by  their  said  attomies,  and  thereupon  the  sud  plea  of 
the  said  Eleazer  and  Lodwich  pleaded  to  quaah  the  said  writ  of 
the  said  William  beiog  seen,  and  \yj  the  justices  here  more 
fully  understood,  it  appears  to  the  same  justices  that  the  said 
plea  in  manner  and  form  aforesaid  pleaded,  and  the  matter 
in  the  same  contained,  are  not  sufficient  in  law  to  quash  the 
writ  of  him  the  said  William,  therefore  it  is  considered  that 
the  said  writ  be  adjudged  good,  and  that  the  said  Eleazer  and 
Lodwick  do  answer  anew,  &c. 

And  whereupon  the  said  Eleazer  and  Lodwick,  by  their  said 
attorney,  come  and  defend  their  right  when,  &c  and  there- 
upon Youch(l)  to  warranty  John  SneU  of  Minhyneall,  in  the 
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(1)  By  this  is  meant  when  the  tenant 
calls  into  court  another  who  is  bound 
either  to  defend  the  right  against  the 
demandant,  or  yield  the  tei^ant  other 
land,  &c.  in  value :  it  extends  to  lands 
of  freehold  or  inheritance,  but  not  to 
any  chattel^  real,  personal,  or  mixt ;  for 
in  the  case  of  a  chattel  interest  the 
party  cannot  vouch  though  he  has  a 
warranty ;  but  may  have  an  action  of 
covenant,  if  it  be  by  deed,  or  if  by 
parol,  an  action  upon  the  case,  or  of 
deceipt,  as  the  case  requires.  He  that 
vouches  is  called  the  voucher,  and  he 
that  is  vouched  the  vouchee.  The 
vouchee  may  appear  gratis  and  enter 
immediately  into  the  warranty ;  but  if 
he  do  not,  a  writ  of  summoneas  ad  war^ 
rantizandum  issues ;  and  if  the  sheriff 
return  him  summoned,  and  he  makes 
default,  a  magnum  cape  ad  valentiam  is 
awarded ;  and  if  he  makes  default  again 
judgment  is  given  against  the  tenant, 
and  for  him  to  have  in  value  over 
against  the  vouchee.    If  the  vouchee 


appears^  and  makes  default  afterwards, 
a  parvum  cape  ad  valentiam  issues,  and 
if  he  makes  default  again,  then  the 
same  judgment  is  given  as  has  been 
just  mentioned.  If  the  sheriff  return 
that  the  vouchee  has  nothing^  an  ali€U 
and  pluries  writ  of  summons  issues,  and 
afterwards  a  writ  of  sequaiur  sub  suo  pe- 
rundo;  so  called  because  the  tenant 
loses  his  land  without  any  recompense 
in  value,  uuless  he  can  bring  in  the 
vouchee  to  warrant  the  land.  Therefore, 
if  to  the  last  mentioned  writ  the  sheriff 
return  that  the  vouchee  has  nothing, 
the  demandant  has  judgment  against 
the  tenant,  but  he  has  no  judgment 
to  recover  over  in  value,  because  the 
vouchee  was  never  warned,  and  it  ap- 
pears he  has  nothing.  But  in  the  grand 
cape  ad  vtUentiam^  it  appears  that  the 
vouchee  has  assets,  and  a  default  made 
by  him  after  summons  is  an  implied  con- 
fession of  the  warranty.  There  must  be 
nine  returns  between  the  teste  and  return 
of  the  summoneas  ad  warrantizandum. 


32 


Careswell  m^  another  versus  Vaughon. 


Vapghak. 


Dit9datu9, 


Carsswecl  oounty  of  CcivwdcM,  ^nt.  wbt>  hath  no  lands  or  ten^nents 
^^•nother  v,  .^Hhin  the  said  county  of  Merioneth,  but  only  in  the  county 
of  ComwaUi  by  the  aid  of  the  court  of  our  said  lord  the  kbg, 
&o..and  thereupon  a  day  k  given  by  the  court  here^  as  well 
to  the  said  fFiUtam,  as  to  the  said  Eleazer  and  Lodwick,  iu 
die  plea  afinresaid^  &a  here,  until  Monday  in  the  next  great 
sesoions  of  our  lord  the  king  in  the  county  aforesaid.  At 
which  said  Monday  in  the  said  ne^tt  great  sessions  of  our 
said  lord  the  king,  in  the  VK)unty •  aforesaid,  holden  at  Sola,  in 
the  sadd  county  before  Timothy  Littleton,  justice,  &c.  on 
'Monday,  to  Wit,  the  8th  day  of  October,  in  the  14th  year  of 
the  reign  of  our  said  lord  the.  now  king,  &c.  come  as  well 
the  said  WUHam,  ais  the  said  Eleazer  and  Lodwieh,  by  their 


2  Inst  240.  (a)  When  the  vouchee  en- 
ters into  the  warranty,  he  stands  in  the 
place  of  the  tenant,  and  the  demandant 
counts  against  him  as  against  the  tenant. 
2  Inst  241.  But  the  tenant  cannot 
vouch  in  an  assize;  for  it  isfestinum  re 
medium,  2  Rol.  Abr.  745.  pi.  14.  Nor 
in  a  writ  of  entry  in  the  nature  of  an 
assise.  Ibid.  745.  pi.  15.  So  in  parti- 
tion the  defendant  cannot  vouch,  for 
the  land  is  not  demanded.,  Moor,  21. 
pL  70.  So  in  dower  against  the  heir, 
he  cannot  vouch.  2  RoL  Abr.  745. 
pi.  11.  Nor  in  a  quod  ei  deforceat,  for 
recovery  of  lauds  claimed  as  dower ;  for 
it  is  in  the  nature  of  dower.  2  RoL 
Abr.  744.  (Q.)  pi.  2.  Nor  in  a  qttare 
impedit  for  danger  of  a  lapse.  Ibid.  pL  6* 
Nor  in  ejectment  of .  ward.  Ibid.  pi.  5. 
So  a  man  shall  not  youch  in  a  scire 
facias  to  execute  a  fine.  2  RoL  Abr.  745. 
pL  9.  Nor  in  a  quodpermiUat  for  turn-* 
ing  of  water.,  Ibid.  pL  12.  And  in  a 
writ  of  intrusion,  supposing  the  tenant 


himself  abated,  if  he  says  that  he  is  te- 
nant for  life,  reversion  to  J.  S.,  he  cannot 
vouch  J.  S.,  because  the  writ  is  brought 
of  his  own  wrong.   Ibid.  pL  13. 

There  is  a  foreign  voucher  like  that 
in  the  above  entry^  where  the  tenant 
being  impleaded  within  a  particular 
jurisdiction,  as  in  London,  Wales^  and 
the  like,  vouches  one  to  warranty,  and 
prays  that  he  may  be  sununoned  in 
some  other  county  out.of  the  jurisdic- 
tion of  the  court;  though  it  may  be 
more  properly  called  a  voucher  of  a 
foreiyner  caUed  to  warranty.  Co.  Litt 
101.  b.  102.  a.  Pig.  144.  151.  The 
statute  of  Gloucester  (6  Edw.  1.)  c.  12. 
and  the  statute  9  Edw,  2.  provide  for 
foreign  vouchers  by  tenants  impleaded 
for  lands  in  London,  Chester,  Durham, 
Salopy  &c  See  2  Inst  325,  326.  And 
foreign  vouchers  in  Wcdes  are  regu- 
lated by  statute  34  &  35  H.  8.  c.  26. 
s.88.(&) 


(a)  In  the  case  of  conmion  reco- 
veries, the  returns  were  abridged  to  five, 
by  Stat  16  Car.  1.  c.  6.  s.  10.,  and  to 
four  by  stat  24  Geow  2.  c.  4&  s.  8.  See 
post,  p.  42  m. 


(b)  [In  consequence  of  the  abolition 
of  real  actions  by  stat  3  &  4  W.  4. 
c  27.  (see  ante,  Vol.  I.  p^  319  e.  post, 
p.  453.  note  (p)),  the  learning  of  the  note 
above  has  lost  much  of  iti  importance.] 
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fiitoniies  aforesaid,  and  there  upon  a  fiirther  day  is  given  by  Cau^wbwvll 

the  said  court,  as  well  to  the  said  WilUcan  as  to  the  sadd  ^  another  v. 

EUazer  and  Lodwiek  here,  until  Monday  in  the  next  great    , 

sesfflons  of  our  lord  the  king,  in  the  said  county ;  at  which  pa^ther  day. 

said  Monday  in  the  said  next  great  sessions  of  our  said  lord 

the  kas^  in  the  county  aforesaid,  holden  at  Dologetty,  in  the 

said  county,  before  the  said  Timothy  Xiftfe^on,  justice  &c.  and, 

Thomas  Jon^,  esq*  one  other  justice,  &c.>  on  Monday,  to  wit, 

the  14th  day  .of  September,  in  the  15th  year  <^  the  reign  of 

our  said  lord  the  now  king,  ccnne  aa  well  the  said  WUliam 

is  the  .said  JEbazer  and  Lodwiek  by  th^ir  said  attomies. 

And  thereupon  he  the  said  WUUam,  by  his  said  attorney,  says,  Repiicmtion. 

that  the  eKiiEleazer  and  Lodwiek  ought  not  to  be  admitted  ^"^^^ 

to  vouch  to  warranty  thesaidi/aftn  Snell,  btcaude  he  says  that 

the  said  John  SneH  is  not-  named  in  the  said  writ,  wherefore 

he  prays  judgment  if  the  said  Ekazer  and  Lodwiek  ought  to 

be  admitted  to  such  youcher  to  warranty. 

And  the  said  Eleazer  and  Lodwiek,  by  their  said  attorney,  Demmrer. 
say,  that  the  counter*plea  of  the  said  William  to  the  voucher 
to  warranty  by  them  the  said  Ekazer  and  Lodwiek,  is  not 
sufficient  in  law  to  bar  them  the  said  Eleazer  and  Lodwiek 
from  having  the  said  warranty,  and  that  they  to  the  sud 
Qounter-plea  in  manner  and  form  aforesaid  pleaded,  have  no 
necessity,  nor  are  bound  by  the  law  of  the  land  to  answer. 
And  for  causes  of  demurrer  in  law,  according  to  the  form  of  Caiues  of  de- 
the  statute  in  such  case  made  and  provided,  they  the  said  ™^^^* 
Ekazer  and  Lodwiek  show  these  causes  following,  that  is 
to  say,  first,  because  the  said  oountavplea  is  neither  pleaded, 
£led,  nor  of  record,  at  one  and  the  same  great  sessions  with 
the  said  voucher,  nof  at  the  second  great  sesnons  next  ensu- 
iDg  after  filing  the  said  voucher  of  record  in  the  said  court 
<ii  great  sessions,  but  is  filed  at  the  third  great  sessions  after 
the  filing  of  the  said  voucher :  secondly,  for  that  the  said  [  33  ] 
WiUiami  in  the  sud  counter-plea,  does  not  shew  to  the  court 
here  what  sort  of  writ  he  intends  in  the  said  counter-plea, 
nor  does  he  shew  the  nature,  or  parts,  or  form  of  the  sidd 
writ,  so  that  it  may  appear  to  the  court  here  what  sort  of 
writ  he  the  said  WUliam  intends  in' the  said  counter^plea  in 
which  the  said  John  SneU  ought  to  be  named:  thirdly,  for 
that  the  said  counter-plea  is  not  verified  by  the  said  William 
with  any  verification  whatsoever,  whereas  in  fact  it  ought 
to  be  verified  by  reference  to  the  record  of  the  said  writ,  or 
to  some  other  verification:  fourthly,  for  that  it  is  not  ne- 
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Coreswell  and  another  versus  Yaughan. 


Joinder  in  de- 
murrer* 


Careswell  ceesary  that  the  said  John  SneU  vouched  to  warranty  by  the 
&  another  v.  ggid  JEleazer  and  Lodwick  should  be  named  in  the  said  writ, 
AUGHAW.  inasmuch  as  upon  his  voucher  to  warranty  in  the  said  writ 
he  might  warrant  gratis  according  to  the  said  voucher,  with- 
out naming  him  in  the  said  writ,  by  his  the  said  John  SneWs 
appearing  in  person  in  court  here  ready  to  warrant  according 
to  the  said  voucher,  without  any  summons  against  him  the 
said  John  SneU  to  haive  warranty :  And  this  they  are  ready 
to  verify,  wherefore,  for  want  of  a  sufficient  answer  to  their 
said  voucher,  the  ssdd  counter-plea,  in  form  aforesaid  pleaded, 
is  of  no  effect,  and  altogether  invalid  in  law  to  bar  the  said 
voucher,  for  which  and  other  causes  existing  in  the  counter- 
plea  and  record  aforesaid,  the  said  JEleazer  and  Lodunck  pray 
judgment,  and  that  the  said  voucher  may  stand,  &c. 

And  the  said  William  hj  his  said  attorney  says,  that  the 
said  counter-plea  by  him  the  said  WUliam  in  form  aforesaid 
pleaded,  and  the  matter  in  the  same  contained,  are  good  and 
sufficient  in  law  to  bar  the  said  Eleazer  and  Lodwick  from 
such  their  voucher  to  warranty,  and  because  the  said  Elecuser 
and  Lodwick  do  not  answer  the  said  counter-plea,  nor  in  any 
wise  deny  the  same,  he  the  said  WUliam^  as  before,  prays 
judgment  if  the  said  JEleazer  and  Lodwick  ought  to  be  ad- 
mitted to  such  voucher.towarranty  of  the  8aid«7bAn  Snell,  &c 
And  because  the  said  justices  here  will  advise  of  and  upon 
the  premises  before  they  give  judgment  thereon,  a  day  is 
given  to  the  sidd  parties  here  until  Monday  in  the  next  great 
sessions  of  our  lord  the  king  in  the  county  aforesaid,  to  hear 
their  judgment  thereon,  for  that  the  justices  here  are  thereof 
not  yet,  &c.  On  which  said  JHonday  in  the  said  next  great 
sessions  of  our  lord  the  king  in  the  county  aforesaid,  holden  at 
DolgeUy^  in  the  said  county,  before  the  said  Timothy  Littleton, 
seijeant  at  law,  justice,  &c.  on  M&nday,  to  wit,  the  5th  day 
of  October,  in  the  15th  day  of  the  reign  of  our  sud  lord  ther 
now  king,  &c  come  as  well  the  said  William,  as  the  said 
Eleazer  and  Lodwick,  by  their  attomies  aforesaid;  and  be- 
cause the  said  justices  here  will  further  advise  of  and  upon 
the  premises  before  they  give  judgment  thereon,  a  farther 
day  is  given  to  the  said  parties  here,  until  Monday  in  the 
next  great  sessions  of  our  lord  the  king  in  the  said  county, 
to  hear  their  judgment  thereon,  for  that  the  said  justices  here 
are  thereof  not  yet,  &c«  On  which  said  Monday  in  the  sidd 
next  great  sessions  of  our  lord  the  king  in  the  county  af<»re- 
said,  holden  at  Bala,  in  the  said  county,  beforethe  said  TiaoMOiy 


Curia  advinre 

TUlt. 
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Littleton^  Serjeant  at  law^  justice,  &c.  and  Thomas  Jones,  esq.  Careswell 
one  other  justice,  &a  on  Monday,  to  wit,  the  8th  day  of  &  another  r. 
Auffust,  in  the  16th  year  of  the  reign  of  our  lord  the  now  . 
king,  come  as  well  the  said  William,  as  the  said  Eleazer  and 
Lodwick,  by  their  attomies  aforesaid ;  and  because  the  said 
justices  here  will  advise  of  and  upon  the  premises  before 
they  give  judgment  thereon,  a  further  day  is  given  to  the 
said  parties  here,  until  Monday  in  the  next  great  sessions  of 
our  lord  the  king  in  the  said  county,  to  hear  their  judgment 
thereon,' for  that  the  said  justices  here  are  thereof  not  yet,  &c 
(here  follow  seven  further  continuances  in  the  same  words 
from  one  great  sessions  to  another).     On  which  said  Monday       [  35  ] 
in  the  said  next  great  sessions  of  our  lord  the  king  in  the  said 
county,  holden  at  DolgeUy,  in  the  said  county,  before  Timothy 
Littleton,  seijeant  at  law,  justice,  &c.  and  TTiomeu  Jones,  esq. 
one  other  justice,  &c.  on  Monday,  to  wit,  the  17th  day  of 
Auffust,  in  the  20th  year  of  the  reign  of  our  said  lord  the 
now  king,  &c  come  as  well  the  said  William,  as  the  said 
Eleazer  and  Lodwick,  by  their  said  attomies ;  whereupon  all 
and  singular  the  premises  being  seen,  and  by  the  said  justices      [  36  ] 
here,  more  fully  understood,  and  mature  deliberation  being 
thereupon  had,  and  because  it  seems  to  the  said  justices 
here,  that  the  voucher  to  warranty  of  the  said  John  Snell,  by 
the  said  Eleazer  and  Lodwick  in  the  said  plea,  does  not  He, 
nor  by  the  law  of  the  land  ought  to  be  admitted,  therefore 
it  is  considered  by  the  court  here,  that  the  said  William  do  Judgment  for 
recover  his  seisin  against  the  ^A^Eletzzer  and  lA)dwick,  of  the  pj^^  „  g 
said  tenements,  with  the  appurtenances ;  and  the  eaid  Eleazer  a  writ.of  aeinn. 
and  Lodwick,  in  mercy,  &c     And  thereupon  he  the  said 
William  prays  a  writ  of  our  said  lord  the  king  to  be  directed 
to  the  sheriff  of  the  said  county,  as  well  to  cause  him  to  have 
fidl  seisin  of  the  said  tenements,  with  the  appurtenances,  as 
to  enquire  of  the  damages,  &c  and  it  is  granted  to  him  re- 
turnable on  Monday  in  the  next  great  sessions  of  our  lord  the 
king  to  be  holden  in.  the  said  county. 

Merionethshire,  to  wit,  warrants  of  attorney  received  at  the  Wmrrants  of 
»ud  sessions  before  the  said  justices,  &c  attorney. 

Merionethshire,  to  wit,  William  VatLglian,  demandant,  puts 
in  his  place  Evan  Vaughan,  his  attorney,  against  Eleazer 
Careswell  and  Lodwick  Owen,  tenants,  in  a  plea  of  land. 

Merionethshire,  to  wit,  Eleazer  Careswell  and  Lodwick  Owen, 
tenants,  put  in  their  place  Ellis  Hughes,  their  attorney,  against 
William  Vaughan,  demandant,  in  a  plea  of  land. 


86  Caxeswell  and  another  verms  Yaughan. 


Careswbll       Afiterwalds^  to  wit^  on  Wednesday  next  after  15  days  of 

*  another  v.  Easter  thenoe  next  following}  before  our  lord  the  king  at  West-' 
AUGHAW.    ntinster^  come  the  said  EUazer  Cateswell  khA  Lodwitk  Owen, 

Anigmnent  of   ^  WiUiam  fVaUon,  th^  attorney,  and  eay,  that  in  the  record 

erron.  and  proceedings  aforesaid,  and  also  in  giving  the  judgment 

aforesaid,  there  ia  manifest  error  in  this,  to  wit,  that  the  judg-> 
ment  aforesaid  is  given  for  the  said  William  Vaughan  against 
the  wA  Eleazer  and  Lodmck,  whereas  by  the  law  of  this 
realm  of  Enffland,  the  said  judgment  ought  to  have  been 
given  for  the  said  Eleazer  and  Lodtnck,  against  the  said  Wtl' 
Ham  Vaughan^  and  therefore  in  that  there  is  manifest  error ; 
and  the  said  Eleazer  Carestoell  and  Lodwici  Owen  pray  ihe 
writ  of  our  said  lord  the  king  to  warn  the  said  Wttttam 
Vaughan  to  be  before  our  said  lord  the  king,  to  hear  the  re- 

Soirel^fteiM.  C(Mrd  and  proceedings  aforesaid,  and  it  is  granted  to  them, 
&c  ;  by  which  it  is  commanded  to  the  sheriff  of  Merioneth^ 
shire  aforesaid,  that  by  good  and  lawful  men  of  his  bailiwick, 
he  make  known  to  the  said  William  Vaughan  that  he  be  before 
our  lord  the  king  in  five  weeks  from  the  day  of  Easter 
wheresoever,  &c  to  hear  tiie  record  and  proceedings  afore- 
said if,  &C.  and  further  to  do  and  receive  what  the  said  court 
of  our  said  lord  the  king  shall  consider  of  him  in  his  behalf; 
the  same  day  is  given  to  the  said  Eleazer  Careswell  and  Lod- 

Vioeoomes  non  twcA  Owen^  &c.  At  which  day,  before  our  said  lord  the 
king,  at  Westminster^  come  the  said  Eleazer  and  Lodwick,  by 
their  said  attorney,  and  the  sheriff  has  not  sent  the 'writ 
thereof;  and  the  said  William  Vaughan,  on  the  same  day, 
being  solemnly  called,  likewise  comes  by  Andrew  Vidian,  his 
attorney ;  whereupon  they  the  said  Eleazer  and  Lodwick,  as 
before  say,  that  in  the  record  and  proceedings  aforesaid,  and 
also  in  giving  the  judgment  aforesaid  there  is  manifest  error, 
by  alleging  the  said  errors  by  them  in  form  aforesaid  alleged; 
and  they  pray  that  the  judgment  aforesaid,  for  the  errors 
aforesaid,  and  others,  in  the  record  and  proceedings  afore- 
j;  37  ]  said,  may  be  reversed,  annulled,  and  *  altogether  held  for 
nothing,  and  that  they  may  be  restored  to  every  thing  which 
they  have  lost  by  occasion  of  the  said  judgment,  and  that 
the  court  of  our  said  lord  the  king  now  here  may  proceed 
to  examine  as  well  the  record  and  proceedings  aforesaid,  as 
the  said  matter  above  assigned  for  error,  and  that  the  said 

In  nullo  est  William  Vaughan  may  rejoin  to  the  said  error,  &c.  Where- 
upon the  s^d  William  Vaughan  says,  that  there  is  no  error 
either  in  the  record  and  proceedings  aforesaid,  or  in  ^ving 
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the  judgment  aforesaid ;  and  he  prays  that  the  court  of  our  said  Carsswell 
lord  the  king  here  may  proceed  to  exalte  as  well  the  record  ^  anoth^  «. 
and  proceedings  aforesaid,  as  the  said  matter  abore  assigned      aughaw, 
for  error.     But  because  the  court  of  our  said  lord  the  king  q^^  adtisare 
now  here  is  not  yet  advised  what  judgment  to  give  of  and  volt 
upon  the  premises,  a  day  thereof  is  given  to  the  said  parties 
before  our  lord  the  king,  until  the  morrow  of  the  Hofy  TW^ 
mty,  to  hear  their  judgment  thereupon,  &c  for  that  the  court 
of  our  said  lord  the  king  her^  is  thereof  not  yet,  &c.    On 
which  day  before  our  lord  the  king  at  Westminster^  come  the 
said  parties,  by  their  said  attomies,  and  because  the  court 
of  our  lord  the  king  here  is  not  yet  advised  what  judgment 
to  give  of  and  upon  the  premises,  a  further  day  thereof  is 
given  to  the  said  parties  before  our  lord  the  king,  until  three 
weeks  from  the  day  of  St  Michael  wheresoever,  &c.  to  hear 
their  judgment  thereupon,  &c.  for  that  the  court  of  our  said 
lord  the  king  here  is  thereof  not  yet,  &c.     On  which  day 
before  our  lord  the  king  at  Westminster^  come  the  parties 
aforesaid,  by  their  attomies  aforesaid ;  and  because  the  court 
of  our  said  lord  the  king  here  is  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  premises,  a  further  day  thereof 
is  given  to  the  said  parties  before  our  said  lord  the  king, 
until   the  morrow  of  the  Purification  of  the  blessed  Mary 
wheresoever,  &c  to  hear  their  judgment  thereon,  for  that  the 
court  of  our  said  lord  the  king  here  is  thereof  not  yet,  &c 
On  whidi  day  before  our  lord  the  king,  at  Westminster,  come 
the  parties  aforesaid,  by  their  attomies  aforesaid ;  whereupon 
as  well  the  record  and  proceedings  aforesaid,  and  the  judg- 
ment given  thereupon,  as  the  cause  and  matter  aforesaid 
above  assigned  and  alleged  for  error,  being  seen,  and  by  the 
court  of  our  said  lord  the  king  here  more  fully  understood, 
and  diligently  examined,  for  that  it  appears  to  the  court  of 
our  said  lord  the  king  here,  that  the  said  record  is  not  in 
any  thing  vicious  or  defective,  and  that  there  is  not  any  error  Judgment  be- 
in  the  said  record,  it  is  considered  that  the  said  judgment     ^     ™ 
be  in  all  things  affirmed  and  stand  in  full  force  and  effect,  • 
the  said  cause  and  matter  above  assigned  for  error  in  any" 
wise  notwithstanding.     And  thereupon  he  the  said  WilUam 
prays  the  writ  of  our  lord  the  king  to  haye  full  seisin  of 
the  said  tenements  made  to  him,  and  it  is  granted  to  him, 
&C.  returnable  before  our  lord  the  kiog  in  15  days  from 
the  day  of  JEaster  wheresoever,  &c.     And  the  said  William  Writ  of  inquiry 
Vaughan  abo  prays  the  writ  of  our  lord  the  king  to  in-  ■^■'^ 
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Careswell  and  another  versus  Yaughan. 


Careswell 
&  another  v. 
Vaughan. 

^ .r ' 

*  Damages  and 
costs  were  given 
in  a  writ  of 
entry  sur  dis- 
seisin by  the 
statute  of  Glou- 
cester, 6  Edw.  I. 
c.l.  2  Inst 286. 

♦  [  S8  ] 


Return. 


Judgment  for 
the  damages 
found  the  jury, 


and  costs. 


quire  of  the*  damages  on  occasion  of  the  said  disseisin; 
and  because  it  is  not  known  to  the  court  of  our  lord  the  king 
here  what  damages  the  said  William  Vaughan  has  sustained 
by  reason  of  the  said  disseisin,  the  sheriff  is  commanded  that, 
by  the  oath  of  12  good  and  lawful  men  of  his  bailiwick,  he 
diligently  inquire  what  damages  the  said  WUliam  Vaughan 
has  sustained  by  reason  of  the  said  disseisin,  and  that  he  send 
the  inquisition  which,  &c.  to  our  lord  the  king  on  the  morrow 
*  of  the  Ascension  wheresoever,  &c.  under  the  seal  and  seab, 
&C.  together  with  the  writ  of  our  said  lord  the  king  to  him 
thereof  directed ;  the  same  d^  is  given  to  the  said  William 
Vaughany  &&  At  which  day  before  our  said  lord  the  king  at 
Westminster^  comes  the  said  William  Vaughan^  by  his  said 
attorney,  and  the  sheriff,  to  wit,  John  Vaughan^  esq.  returns  a 
certain  inquisition  indented,  taken  before  him  at  TaUylyny  in 
the  said  county  of  Merioneth^  on  the  7th  day  of  May^  in  the 
22d  year  of  the  reign  of  our  said  lord  the  now  king,  by  the 
oath  of  12,  &c.  by  which  it  appears,  that  the  said  William 
Vaughan  has  sustained  damages  by  reason  of  the  said  disseisin, 
to  190/.  3«.  and  4d.  Therefore  it  is  (2)  considered  that  the 
said  William  Vaughan  do  recover,  against  the  said  Eleazer 
Careswell  and  Lodwick  Owen,  his  damages  aforesaid,  by  the 
inquisition  aforesaid,  in  form  aforesaid,  found;  and  it  is 
further  considered^  that  the  said  William  Vaughan  do  recover 
against  the  said  Eleazer  Careswell  and  Lodwick  Owen,  6L  ISs. 
and  4d,  adjudged  to  the  said  William  Vaughan  by  the  court  of 
our  said  lord  the  king  here  with  his  assent,  according  to  the 
form  of  the  statute  thereof  lately  made  and  provided,  for  his 
charges,  costs,  and  damages,  which  he  has  sustained  by  reason 
of  the  delay  of  the  said  judgment,  on  pretence  of  the  prosecu- 
tion of  the  said  writ  of  our  said  lord  the  king  of  error ;  and 
that  he  the  said  William  Vaughan  have  execution  thereof,  and 
of  the  damages  aforesaid,  by  the  said  inquisition  in  form 
aforesaid  found,  &c. 


(2)  We  have  seen,  that  if  a  record 
be  removed  into  the  court  of  K.  B.  it 
always  remains  there  ^nt^  27.),  and  as 
execution  isTounded  upon  the  record,  it 
must  issue  out  of  the  court  where  the 
record  is ;  and  thesefore  when  the  judg- 
ment is  affirmed  in  the  K.  B.  on  a  writ 


of  error  from  the  common  pleas,  courts 
of  great  sessions  in  Wales,  or  other 
inferior  court,  execution  issues  imme- 
diately out  of  that  court  Bro.  Error, 
82.  Cowp.  84?3.  Vicars  v.  Haydotu 
3  T.  R.  757.  CowperthwaiU  v.  Owen, 
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Careswell  and  another  against  Yaughan. 

IT^BBOB  brought  by  Careswell  and  Owen  against  Vaughan, 
-■-^  to  reverse  a  judgment  given,  in  the  great  sessions  of  ifefeno- 
neihshire,  in  Wales,  in  which  Vaughan  was  demandant,  against 
Careswell  and  OweUy  by  a  writ  of  quod  ei  defarceat,  on  the 
statute  of  Ruthland  of  12Edw.  1.  which  is  not  in  print  (3), 
(see  Cro.  Car.  445,)  and  made  protestation  to  prosecute  it  in 
the  nature  of  a  writ  of  entry  in  the  quibus  (4),  in  nature  of  an 


Cases. 

S.C.  lMod.7. 
S  Keb.  553. 
563.  574.  603. 
Mistakef  of 
reddat  and  «e»* 
nutgitam  instead 
cirtddard  and 
muuagxumy  and 
a  superfluous 
ffc,  in  a  writ  of 


(3)  It  is  now  printed  in  the  appendix 
to  Ruffhead%  edition  of  the  statutes. 
The.  title  of  the  writ  is,  <<  Breve  com- 
^  mane,  quod  in  aliquo  casu  tangitytM, 
^  et  in  aliquo  possessionem;**  and  the 
form  of  it  is,  <<  Rex  vicecomiH  saltUem  ; 
"  Precipe  A»  quod  juste  et  sine  dilatione 
<*  reddat  A  manerium  deiV^K  cum  pertin. 
''quod  predictus  A,  ei  deforceat,  ut 
^  dicit,  et  nisi  fecerit,  et  predictus  B. 
"  fecerit  te  securum  de  clameo  suo  pro- 
**  sequendo,  tunc  summoneas  per  bonos 
''  summonitores  predictum  A»  quod  sit 
"  coram  justiciario  nostro,  ostensurus 
**  quare  non  fecerit  Et  habeas  ibi  stun, 
''et  hoc  breve.  Dat  &c.*'  or  thus, 
"  Precipe  A.  quod  juste,  &c  reddat  B. 
**  tantum  ^terrse  cum  pertin.  in  N.  ut 
"  supra."  It  was  said  by  Needham,  who 
had  been  justice  of  Chester^  that  a  quod 
ei  deforceat  is  usual  in  Wales,  and  the 
demandant  may  count  in  the  nature  of 
what  action  he  will  in  a  plea  of  land  by 
custom  there.  Bro.  Quod  ei  deforceat,  9. 
cite82£dw.4. 11.  It  is  therefore  held  to 
be  in  the  nature  of  a  writ  of  right  for 
tenant  in  fee  simple ;  5  Rep.  85.  b.  Pen- 
ryft'scase.  Cro.Car.l79.Crrs^eAv.«/«fi- 
Hn  ;  or  of  Sifomiedon  for  tenant  in  tail- 
Ibid.  444.  Gryffyih  v.  Lewis  ;  or  it  may 
be  brought  by  tenant  for  life»  ant^,  SO., 
tenant  by  the  curtesy  or  in  dower ;  for 
the  Statute  of  Ruthland  appoints  a  ge- 


neral writ,  and  directs  the  demandant  to 
make  his  protestation  to  sue  in  the  nature 
of  what  writ  he  pleases,  and  extends  as 
well  to  real  actions  at  common  law  brfore 
the  12  Edw.  1.  as  to  such  as  are  given 
by  statutes  since.  'Cro.  Car.  445.  CrrKf- 
fyih  V.  Lewis.  S.  C.  Sir  W.  Jones,  S80, 
381.  Plowd.  126.  b.  Buehkyy. Thomas. 
And  therefore  a  quod  ei  deforceat 
given  by  the  Statute  of  Westminster  2. 
(IS  Edw.  1.)  C.4.  to  tenant  in  dower, 
tenant  in  frank  marriage,  for  life,  or  in 
tail,  who  lose  their  lands  by  default,  is 
within  it.  Ibid.  So  a  common  recovery 
may  be  suffered  of  lands  in  Wales  upon 
ihMMfTitotquodeidrforceaU  1  Lev.  ISO. 
Winne  v.  Lloyd,  (a) 

(4)  If  the  writ  of  entry  be  upon  a 
disseisin  by  the  tenant  himself  to  the 
demandant,  or  bis  ancestors,  it  is  in  the 
nature  of  an  assize,  and  is  called  a  writ 
of  entry  in  the  quibus.  F.  N.  B.  442. 
7th  ed.  If  it  be  upon  a  dissebin  by  any 
person  under  whom  the  tenant  claims, 
it  is  a  writ  of  entry  in  the  per.  Ibid.  D. 
If  upon  a  disseisin  by  B.  to  whom  A. 
owes  title,  by  whom  the  tenant  claims, 
it  is  in  the  per  and  eui.  Ibid.  If  upon 
a  disseisin  beyond  these  degrees,  it  is 
a  writ  of  entry  in  the  posL  Ibid.  See 
Booth.  172,  17S.  and  S  Black.  Com. 
180,  181,  182. 


(a)  [See  post,  p.  42.  note  (c). 
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Gareswell  and  another  verstis  Vaughan. 


Carbswell 
&  aoother  v. 
Vaughan. 
^ J f 

quod  &.  de* 
forceat,  are 
amendable  by 
the  statutes  of 
8H.  6.  cl2. 
andl5.  thepro- 
Tiao  ia  the  last 
sUtute,  that  it 
shall  not  extend 
into  Wales,  be- 
ing annulled  by 
27  H.  8.  c.  26. 
If  in  a  quod  ei 
defbrceat  in 
Wales,  in  which 
the  tenant 
ought  not  to 
Touch,  he 
neverUieless 
Touches  and  de- 
murs toaooun* 
ter-plea  to  the 


afisize  of  fwvel  disseisin  at  the  common  kw,  and  counted  ac- 
cordingly :  the  tenants  pray  judgment  of  the  writ,  because 
in  the  writ  it  was  lie  render,  whereas  it  should  be  they  render, 
in  the  plural  number;  and  because  there  was  the  word 
messuage^  whereas  it  should  be  mesuage ;  and  further,  because 
there  was  a  superfluous  §-c.  in  the  writ ;  upon  which  there 
was  a  demurrer ;  and  after  several  continuances,  the  writ  was 
adjudged  good,  and  a  respondeas  ouster  awarded :  and  then  the 
tenants  vouch  one  Snell,  of  the  county  of  Cornwall  "  who 
has  no  lands  or  tenements  in  the  county  of  Merioneth^  but 
only  in  the  county  of  Cornwall^  summoned  in  the  county  of 
ComtoaU,  by  aid  of  the  court  of  our  lord  the  king,  &c"  and 
after  some  continuances,  the  demandant  said  that  the  tenants 
'<  ought  not  to  be  admitted  to  such  vouching  of  the  said  John 
Snell  to  warranty  (5),  because  he  says  that  the  said  John  SneU 
is  not  named  in  the  said  writ,  wherefore  he  prays  judgment 
if  the  said  (tenants)  ought  to  be  admitted  to  such  voucher  to 
warranty,  &c."  upon  which  plea  the  tenants  demurred  in 


(5)  A  warranty  is  defined  by  Lord 
Coke  to  be  a  covenant  real  attached  to 
lands,  whereby  a  man  and  his  heirs  are 
bound  to  warfant  the  same,  and  either 
upon  voucher,  or  by  judgment  in  a.writ  of 
foarranHa  carUB(a)i  to  yield  other  lands 
to  the  value  of  those  that  shall  be  evict- 
ed by  a  former  tide.  Co.  Litt  S65.  a. 
Warranty  b  either  express  or  implied. 
An  express  warranty  can  only  be  made 
by  the  word  warrandzo  ;  Lill.  sect.  73S. 
Co.  Litt  884*.  a. ;  but  an  implied  one 
may  be  created  by  other  words ;  as  dedi 
is  a  warranty  to  the  feoffee  and  hb  heirs 
during  the  life  of  the  feoffor ;  though 
concessi  is  not,  either  in  a  feoffment  or 
fine.  Ca  Litt  384*.  a.  So  in  an  exchange 
the  word  excanMum  imports  a  mutual 
warranty.  Ibid.  And  in  partition^  it 
is  implied  that  the  one  warrants  the 
other.  So  where  there  is  a  gift  in  tail, 
or  a  lease  for  life  of  land,  reserving  rent, 
the  donor  or  lessor  b  bound  to  warranty. 
Co.  Litt  S84.  b.      So  when  dower  is 


assigned,  a  warranty  is  implied.  Ibid. 
An  express  warranty  does  not  bind  the 
heirs,  unless  they  be  namedy  sa^  ego  ei 
heredes  mei  toarrantizabimus ;  Co.  Litt 
S83.b.  884.  b.  JF.N.B.  812.  H.  7th  ed.; 
but  an  implied  warranty  does.  Co.  Litt. 
884>.  b.  If  a  father  and  hb  heur  ap- 
parent join  in  a  feoffment  with  war- 
ranty, and  the  father  die,  the  heir  b 
doubly  bound  by  hb  own  warranty,  and 
as  heir  to  hb  father.  Moor,  20.  pi.  68. 
And  if  two  join  in  a  warranty,  and 
one  dies,  the  heir  and  survivor  may  be 
vouched,  or  the  survivor  alone,  at  the 
election  of  him  who  has  the  warranty. 
Ibid.  But  where  two  nre  jointly  bound 
in  an  obligaOony  and  one  dies,  the  whole 
charge  ^falb  upon  the  survivor.  Ibid. 
So  with  respect  to  the  person  to  whom  a 
warranty  is  made,  it  is  held,  that  unless 
it  be  to  another  and  hb  heirsy  or  in 
words  which  relate  to  heirs,  as  where 
lands  are  given  to  A.  and  his  heirs,  and 
the  warranty  b  to  him  in  formd  predidd^ 


(a)  [Thb  writ  was  abolbhed  by  stat  8  &  4  W.4.  c  27.  s.86.] 
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law:  and  after  several  oontinnances  the  court  below  gave  a  Carbswell 
peremptory  jodgment  against  the  tenants,  viz.  that  the  de-  *  another  «• 
mandant  recover  seisin  of  the  land,  and  the  tenants  should  be       aughak. 
*  in  mercy ;  and  a  writ  of  habere  facias  «eutnam,and  a  writ  of  voucher.andthe 
inquiry  of  damages  for  the  mesne  profits  was  also  awarded,  demurrer  ii  ad* 
And  thereupon  the  tenants  (the  now  plaintiffB)  brought  a  o^^  mat  ws- 
writ  of  error  in  this  court,  which  was  argued  several  times  by  "°™» **  "*  '^ 
WUUanu  and  Saunders^  for  the  plaintiffs  in  error;  and  they  tenant,  though 
contended  that  the  original  writ  was  bad  for  the  exceptions  ^]1!^^^^*' 
above  mentioned,  and  cited  some  cases  where  original  writs  *  C  39  ] 
had  been  abated  for  similar  faults,  as  18  Edw.  2.  Fitz.  Assize, 
375.,  where  a  writ  was  debet  and  eokt  instead  o&debent  and 
solenif  and  abated  for  that  cause,  which  is  the  same  case  with 
the  present,  for  here  it  is  reddai  instead  of  reddant ;  and  in 
27  BL  6.  S.  6.  pL  37.  f  »  writ  of  assize  was  abated  for  the  f  ^^  Brie^ 
(miiBsion  of  the  word  tunc;  so  9  H.  7.  t  16.  habeas  Oi  hoe  ^-^"^  ^"•^ 
hrei9e  instead  of  hoc  breve  made  the  writ  vitious,  and  it  could  i  bki.  Faux, 
not  be  amended ;  and  they  also  urged  that  the  statute  8  H.  6.  ^^^?^'  ^^ 
c  15.  for  amending  defects  in  records,  &c  has  an  express  62.  ibid.  Obli. 
jprcmtiio  that  it  shall  not  extend  to  any  process  in  J9^«,  so  that  s*^<»>»'7i* 
it  remains  at  common  law :  wherefore  the  justices  in  the  great 
sessionB  had  erred  in  awarding  a  respondeas  ouster ^  for  they 
ought  to  have  abated  the  writ.     But  this  objection  was  dis- 
allowed; for,  by  the  court,  it  is  amendable  by  the  statute 
8  H.  6.  c  12.  by  which  it  is  enacted,  ^'  That  for  errors  as- 
signed or  to  be  assigned  in  any  record,  process,  or  warrant  of 
attorney^  original  writ  or  judidal,  panel  or  retom  in  any 
places  of  the  same  razed  or  interlined,  or  in  any  addition, 
sdbstraction  or  diminution  of  words,  letters,  titles,  or  parcel 


it  extends  only  for  life.  Co.  Litt.  47*  a.  as  where  there  is  a  feoffinent  in  fee  of 
384.  b.  385.  b.  If  a  man  warrant  to  B.  two  acres,  with  warranty  to  the  feoffee, 
his  keirs  and  assigns,  it  extends  to  all  his  heirs  and  assigns,  if  he  make  a  feoff- 
assigns  and  their  assigns  ioties  quoties  ment  in  fee  of  one  acre,  the  feoffee  shall 
for  ever.  Co.  Litt  384.  h,(b)  So  a  war-  vouch  as  assignee.  Co.  Litt.  385*  a. 
lanty  extends  to  an  assignee  of  part ; 


(b)  Where  jS.,  in  a  release,  cove-  and  his  heirs,  and  all  other  persons,  and 

nanted  for  himself  and  his  heirs.with  A.  that  A>  and  C,  their  heirs  and  assigns, 

and  C,y  their  heirs  and  assigns,  that  he  should  peaceably  hold,  Sethis  was  held 

and  his  heirs  would  warrant  the  land  to  to  be  a  warranty  to  A.  and  C,  their 

A,  and  C.  (omitting  the  words  '*  their  heirs  and  assigns.    4  M.  &  S.  178.  Doe 

^  heirs  and  assigns,*')  against  himself  v.  Prestwidge. 

H  2 


39  Careswell  and  anotlier  versw  Yaaghon. 

Carbswbll  of  letteiB  found  in  any  such  record,  process^  warrant  of  at- 
&  another  v.  tomey,  writ,  panel  or  retom,  which  razings,  interlinings, 
.    ^^°  additions,  subtraction  or  diminution  at  the  discretions  of  the 

judges  of  the  courts  and  places,  in  which  the  said  records  or 
process  by  writ  of  error  or  otherwise,  be  certified,  do  appear 
to  be  suspected,  no  judgment  or  record  shall  be  reversed  or 
annulled.  And  that  the  king's  judges  of  the  courts  and  places 
in  which  any  record,  process,  word,  plea,  warrant  of  attorney, 
writ,  panel,  or  retom,  which  for  the  time  shall  be,  shall  have 
power  to  examine  such  records,  process,  words,  pleas,  war- 
rants of  attorney,  writs,  panels,  or  retom,  by  them  and  their 
[  40  ]  clerks,  and  to  reform  and  amend  (in  affirmance  of  the  judg- 
ments of  such  records  and  processes)  aU  that  which  to  them 
in  their  discretion  seems  to  be  misprision  of  the  clerks  in  such 
records,  processes,  word,  plea,  warrant  of  attorney,  writ, 
panel  and  retom,  (except  appeals,  &c.)  so  that  by  misprision 
of  the  clerk,  no  judgment  shall  be  reversed  or  annulled.''  And 
though  it  was  urged  that  this  matter  was  not  amendable  in 
the  great  sessions,  and  the  party  there  might  take  advantage 
of  it  by  a  plea  in  abatement;  and  that  this  court  ought  to 
give  the  same  judgment  as  the  great  sessions  should  have 
given,  which  ought  to  be  that  the  writ  should  abate,  yet  the 
court  over-ruled  the  objection  as  already  mentioned.  Yet 
qucsre  of  this,  for  the  court  did  not  pay  much  regard  to  it ; 
and  the  court  further  said,  that  now  the  statute  of  8  H.  6.  c  15. 
was  in  force  in  Wales^  by  the  statute  27  H.  8.  c  26.  s.  2. 
by  which  it  is  enacted,  ''that  the  laws,  ordinances,  and  sta* 
tutes  of  this  realm  of  England  for  ever,  aiid  no  other  laws, 
ordinances,  nor  statutes,  from  and  after  the  feast  of  AU  SainU 
next  coming,  shall  be  had,  used,  practised  and  executed  in  the 
said  country  or  dominion  of  Wides,  and  every  part  thereof,  in 
like  manner,  form,  and  order  as  they  be  or  shall  be  had,  used^ 
practised,  and  executed  in  this  realm,"  by  which  statute  the 
court  thought  that  now  the  stud  proviso  in  the  statute  of  8  H.  6. 
c  15.  was  annulled,  and  that  original  writs  may  now  be 
amended  in  JVales  as  well  as  in  England^  by  force  of  the  sta- 
tute of  8  H.  6.  c  15. :  and  this  seems  to  me  the  better  rea- 
•  5  Rep.  49.  b.  Bon* ;  but  the  court  did  not  pay  much  regard  to  any  of  the 
Vaughan^^^^  said  matters,  but  over-ruled  the  exception  as  aforesaid.  Then 
54.  Hailv.  Ro-  it  was  argucd,  that  the  court  of  great  sessions  ought  not  to 
i^™BiSd!^  have  given  a  peremptory  judgment  on  the  demurrer  to  the 
▼.  ThomM.  counterplea  of  voucher ;  and  this  depends  on  the  statute  of 
Westminster  1.  c  40.  which  prohibits  vouchers  out  of  the 
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lien  (6)  and  ^ves  a  counterplea  of  voucher ;  and  if  it  be  Careswbll 
adjourned  over  to  another  day,  it  is  'peremptory  against  the  &  another  v. 
tenant,  if  the  counterplea  be  adjudged  against  him;  buthere^    vAuoHAy. 
they  said,  was  no  voucher  at  all;  for  in  an  assize  of  novel  di»^ 
seisin,  or  in  a  writ  of  entry  in  the  quibus,  which  is  in  nature 
of  an  assize  of  juwel  disseisin,  no  voucher  lies.     F.N.  B.  War-    « 
rantia  Charts,  134.   33  H.  6.  23.  a.   Bro.  Voucher,  121,  f  f  Ante,  89. 
And  the  reason  is  because  the  tenant  is  supposed  to  be  in  of  ^^^  ^^^ 
his  own  wrong ;  and  tkerefore  the  tenant  is  not  suffered  to 
put  in  such  firivolous  voucher;  but  if  he  do,  it  ought  not  to 
be  peremptory  any  more  than  where  a  defendant  delays  the 
plaintiff  by  one  or  two  general  imparlances,   or  pleads  a 
dilatory  plea  in  abatement  which  is  over-ruled,  and  a  respan- 
deas  ouster  awarded,  and  then  put<s  in  another  dilatory  plea  in       [  4fl  ] 
abatement,  which  ought  not  to  be  received  by  the  court,  for 
only  one  dilatory  plea  is  allowable ;  yet  if  the  court  receive 
it,  and  there  be  a  demurrer  to  it,  and  the  plea  awarded  bad, 
it  is  not  peremptory  on  the  defendant ;  neither  is  it  in  this 
case.    And  it  was  further  argued,  that  here  there  was  no 
counterplea  of  voucher ;  for  a  counterplea  of  voucher  should 
contain  some  matter  of  fact,  in  order  to  oust  the  voucher;  but 
in  this  case  nothing  was  said  but  that  Snell  is  not  named  in 
the  writ,  which  appears  judicially  to  the  court,  without  the 
shewing  of  the  party ;  and  therefore  there  was  no  counter- 
plea of  voucher,  and  the  demurrer  to  it  was  not  peremptory 
on  the  tenants.     But  if  it  had  been  a  good  counterplea,  yet, 
it  seems  it  is  not  peremptory,  though  it  be  adjourned  to 
another  term,  as  appears  from  the  books  of  40  Assize,  pi.  2.  j  Bro»Peremp* 
(J)  11  H.  4,  23.     (§)  26  H.  6.  40.     (||)  8  H.  7.  7.     10  H.  7.  f  "i^^^i^^ 
22.   And  therefore  it  was'prayedthat  the  judgment  should  be  fl  ibid.  42. 
reversed*     Sed  nan  allocatur ;  for  the  statute  was  made  to  pre-  g^thori^to^e 
vent  delay,  and  there  has  been  as  great  a  delay  by  this  illegal  contrary  of 
voucher,  as  could  have  been  if  the  voucher  had  been  le^L  to*pw^'' 
And  if  this  voucher  had  been  within  the  lien,  yet  it  ought 
not  to  be  foreign,  namely,  in  a  county  in  England,  because  it 
could  not  be  tried ;  for  the  statute  34  &  35  H.  8.  c  26.  has 
provided  for  the  trial  of  a  foreign  voucher  in  any  county  in 
Wales ;  but  if  a  foreign  voucher  be  in  any  county  in  England, 

(6)  Lien  is  properly  the  binding  of    shews  the  Uen^  that  is,  the  deed  or  fine, 
the  vouchee  by  force  of  the  warranty ;    &c.  which  binds  the  vouchee  to  war- 
for  the  vouchee  says,  <*  Que  avez  vous    ranty.    See  2  Inst  24S. 
«*  i  Uer  a  garianty  ?"  the  tenant  then 
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&  another  v. 
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Eveiy  day  of 
the  great  ses- 


■ereral  retura. 


The  great  ses- 
sioiu  may  be 
adjourned  to 
Monday  if  a 
Sunday  inter- 
renes,  and  need 
not  be  conti- 
nued for  nz 
days  together 
by  the  statute 
34  &  35  H.  8. 
e.  26.  8.  14. 


the  justices  may  proceed  notwithstanding  such  foreign  voucher. 
And  though  the  youcher  be  not  counterpleaded  but  demurred 
to,  it  IB  still  peremptory  upon  the  tenant  if  it  be  adjourned, 
as  it  is  here;  for  it  ia  within  the  same  mischief;  and  so  is 
2  Inst  243.  expressly;  wherefore  a  rule  was  given  for  affirm- 
ance of  the  judgment  unless  cause  in  this  term. 

And  now  in  this  term.  Turner  serjeant,  of  Gray^s  Inn,  took 
another  exception,  that  it  appears  by  the  record  that  the  court 
of  great  sessions  begun  on  a  ^Fix^neMla^  whereas  it  is  appointed 
by  the  statute  34  &  35  H.  8.  a  26.  ''that  each  of  the  said 
sessions  shaQ  be  kept  and  continued  by  the  qiace  of  six  days  in 
every  of  the  said  shire  at  either  of  the  said  times  as  hath  been 
used  within  the  said  three  shires  of  North  fFalesJ*    And  he 
said  in  North  Wales  the  sessions  always  hegm.  on  a  Monday 
and  continued  for  fflx  days  together  without  intermission:  but 
here  if  the  sessions  begin  on  a  Wednesday ^  a  Sunday  will  inter- 
vene, which  is  not  according  to  the  custom  of  North  Wales,  and 
consequently  not  according  to  the  statute.     Sed  non  allocatur; 
for  it  does  not  appear  that  the  sessions  begun  on  a  Wednesday^ 
but  the  plea  was  adjourned  until  Wednesday  in  the  next  great 
sessions,  so  that  the  sessions  might  have  b^un  on  a  Monday j 
and  the  plea  adjourned  to  Wednesday  in  the  same  sessions,  for 
every  day  of  the  sessions  is  as  a  several  return ;  and  the  plea 
may  well  be  continued  to  every  day  of  the  sessions.     And 
Kelynge  chief  justice,  and  the  court,  thought  that  it  would 
have  been  well  enough  if  the  sessions  had  b^un  on  a  Wed^^ 
nesday,  for  the  intervention  of  Sunday  does  not  discontinue  the 
sessions,  but  they  may  be  adjourned  to  Monday ,  because 
Sunday  is  dies  nonjuridicus.     And  the  sessions  may  be  well 
kept  and  continued  by  the  space  of  six  days,  notwithstanding 
the  intervention  of  Sunday ;  for  the  statute  does  not  appoint 
that  they  shall  be  kept  and  continued  for  six  days  together, 
or  next  and  immediately  following,  but  only  for  six  days, 
which  must  be  the  length  of  the  sessions,  but  is  not  necessary 
to  be  altogether  without  the  interposition  of  Sunday  or  other 
feast.     And  the  judgment  was  affirmed.  (7) 


(7)  This  perhaps  may  not  be  an  im.  fabuUB^  as  they  are  sometimes  termed, 
proper  place  to  take  some  notice  of  should  be  the  same  as  in  adversary  suits; 
common  recoveries ;  for  though  they  there  must,  for  instance,  be  a  demand- 
are  fictitious  proceedings  and  amicable  ant,  a  tenant,  and  a  vouchee ;  and  the 
actions,  yet  it  is  necessary  the  actores  writ  must  be  brought  against  such  per* 
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aon  onlj  as  would  be  an  unezeeptioii- 
able  tenant  in  an  advenaiy  action.  Pi- 
gott,28. 

A  common  recovery  is  with  great  cor- 
rectness defined  to  be  **  a  conveyance  on 


**  record,  invented  to  give  a  tenant  in 
^'  tail  an  absolute  power  to  dispose  of 
**  his  estate^  as  if  he  were  tenant  in  fee 
<<  simple.**  Willes's  Rep.  451.  Martiny^ 
Straehan.{e)    Being  ajudgmmtm^. 


{e)  [Fines  and  recoveries  were  abolish- 
ed, and  more  simple  modes  of  assur- 
ance substituted  by  stat.  S&4W.  4. 
c  74.  -—  By  sect  3.,  where  a  person  is 
liable,  under  a  covenant  or  agreement 
made  before  the  year  1834,  to  levy  a 
fine  or  suffer  a  recovery,  he  shall  be 
hable  to  effect  the  same  object  by  means 
of  the  assurances  substituted  by  that 
Act;  or,  as  far  as  that  is  impossible, 
by  a  deed  declaring  his  desire  that  such 
deed  shall  have  the  same  operation  as 
a  fine  or  recovery  would  have  had ;  and 
the  Act  gives  to  such  deed  the  neces- 
sary operation  and  effect  for  that  pur- 
pose. See  Burton's  Compend.  p.  20., 
5th  ed. 

By  sect  15.,  '^  every  actual  tenant  in 
^  ti^  whether  in  possession,  remainder, 
^  contingency,  or  otherwise,  shall  have 
^  lull  power  to  dispose  of  for  an  estate 
'*  in  fee  simple  absolute,  or  for  any  less 
<*  estate,  the  lands  entailed,  as  against  all 
**  persons  claiming  the  lands  entailed  by 
**  force  of  any  estate  tail  which  shall  be 
**  vested  in,  or  might  be  claimed  by,  or 
**  which  but|ror  some  previous  Act  would 
^  have  been  vested  in  or  might  have  been 
^  claimed  by,  the  person  making  the  dis- 
**  position,  at  the  time  of  his  making  the 
^  same,  and  also  as  against  all  persons, 
"  including  the  king's  most  excellent 
M  majesty,  his  heirs  and  successors,  whose 
**  estates  are  to  take  effect  afterthe  deter. 
^  mination  or  in  defeasance  of  any  such 
^  estate  tail ;  saving  always  the  rights  of 
^'  an  persons  in  respect  of  estates  prior 
'*  to  the  estate  tail  in  respect  of  which 
^  such  disposition  shall  be  made,  and  the 
''  rights  of  all  other  persons,  except  those 
"  against  whom  such  disposition  is  by 
^  this  Act  authorised  to  be  made." — By 


sect  19*,  where  an  estate  tail  has  been 
barred  and  converted  [into  a  base  fee, 
the  person  who  if  such  estate  tail  had 
not  been  barred  would  have  been  actual 
tenant  in  tail,  shall  have  power  to  dis* 
pose  of  the  lands  as  against  all  per- 
sons whose  estates  are  to  take  effect 
after  the  determination  or  in  defeas* 
ance  of  the  base  fee,  so  as  to  enlarge 
the  base  fee  into  a  fee  simple,  saving 
always  as  in  sect.  15. — But  by  sect  20. 
it  is  provided,  that  **  nothing  in  this  Act 
«  contained  shall  enable  any  person  to 
^  dispose  of  any  lands  entailed  in  respect 
^  of  any  expectant  interest  which  he 
«  may  have  as  issue  inheritable  to  any 
«  estate  tail  thereof."  —  By  sect  40. 
every  disposition  of  lands  under  the  Act 
by  a  tenant  in  tail  shall  be  effected  by 
some  one  of  the  assurances  (not  being 
a  will),  by  which  he  could  have  made 
the  disposition,  if  his  estate  were  in  fee 
simple.  But  it  shall  be  of  no  force^ 
unless  made  or  evidenced  by  deed; 
and  no  disposition  resting  only  in  con- 
trad  shall  be  of  any  force,  notwithstand- 
ing it  be  evidenced  by  deed.  And  if 
the  tenant  in  tail  be  a  married  woman^ 
the  concurrence  of  her  husband  is  re- 
quisite, and  the  deed  must  be  acknow- 
ledged by  her  as  directed  by  the  sub- 
sequent provisions  of  the  Act  —  By 
sect  41.  the  deed  (unless  in  the  case  of 
a  lease  for  twenty-one  years,  or  less,  and 
at  not  less  than  five-sixths  of  a  rack- 
rent,  and  to  commence  at  not  more  than 
twelve  calendar  months  from  the  date) 
must  be  enrolled  in  Chancery  within 
six  calendar  months  of  its  execution. 

This  deed  of  disposition  may  be  either 
with  or  without  the  consent  of  the  per- 
son called  by  the  Act  ^  the  protector/* 
H  4 
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real  action^  it  cannot  of  course  be  com- 
menced without  an  original ;  if  however 
it  be  suffered  without,  it  is  not  void,  but 
only  voidable  by  error.  S  Rep.  3.  a« 
Marquis  of  Winchester  a  cBae.  The  writ 
sued  out  upon  this  occasion  is  a  writ  of 
entry  sur  disseisin  in  the  post,  which  is 
often  called  a  pracipetsaid  the  defendant 
the  tenant  to  the  pracipe.  Pigott,  28. 
It  is  absolutely  necessary  that  the  tenant 
to  the  precipe  should  have  an  estate  of 
freehold  by  right  or  by  wrong  in  the  lands 
to  be  recovered.  Therefore,  where  the 
limitation  in  a  settlement  was  to  the  use 
of  ILD.  for  and  during  the  term  of 
ninefy-nine^.  years,  if  he  should  so  long 
live ;  and  from  and  after  his  death,  or 
other  sooner  determination  of  the  term, 
to  the  use  of  trustees  and  their  heirs 
during  the  life  of  12.  i>.  to  support  con- 
tingent remainders,  remainder  to  the  use 
of  the  first  son  and  issue  male  of  the 
body  of  R.  D.  lawfully  begotten,  and  to 
the  heirs  male  of  the  body  o(  such  first 
son  lawfully  issuing ;  and  for  default  of 
such  issue,  to  the  use  of  all  and  every 
other  son  and  sons  of  R.  2).  severally 
and  successively  in  tail  male,  with  divers 
remainders  over;  R.D.  together  with 
his  only  son  F.  2>.  levied  a  fine^  and 
suffered  a  recovery  to  the  use  of  R*  !)• 
in  fee;  WiUes  C.J.  of  the  C.P.  de- 
livered the  unanimous  opinion  of  all  the 
judges  in  the  House  of  Lords,  that  the 
freehold  vested  immediately  in  the 
trustees  during  the  life  of  jR.  7>.  as  a 
vested,  and  not  a  contingent,  remainder, 
and  was  in  them  at  the  time  of  levying 
the  fine ;  and  therefore,  as  the  fine  did 
not  convey  to  the  conusee  an  estate  of 
freehold,  and  make  him  a  good  tenaqt 
to  the  priBcipe,  the  recovery  was  void. 


Willes's  Rep.  327.  Parkhurst  v.  Smithy 
lessee  of  Dormer.  It  was  never  neces- 
sary that  the  tenant  should  have  the 
freehold  at  the  time  of  suing  out,  or 
even  the  return,  of  the  writ  of  entry ; 
if  he  acquired  the  freehold  at  any  time 
before  jud^imenty  it  was  sufficient  Thus, 
where  the  tenant  appeared  on  the  return 
of  the  writ  of  entry,  and  vouched  the 
tenant  in  tail,  and  a  summoneas  ad  war* 
raniizandum  issued,  before  the  return 
whereof  tenant  in  tul  conveyed  to  the 
tenant  by  lease  and  release  for  life ;  and 
then  appeared  at  the  return  of  the  writ 
of  summons,  and  vouched  over  the  com- 
mon vouchee,  it  was  assigned  for  error 
that  the  tenant  was  not  seised  of  the 
freehold  €U  the  return  of  the  writ  of  entry; 
but  the  recovery  was  held  good ;  for, 
per  Holt  C.  J.,  if  the  tenant  to  the  pns- 
cipe  acquires  the  freehold  |before  judg* 
ment,  it  is  sufficient,  for  it  cannot  be  said 
to  be  a  recovery  against  him  thai  had 
nothing.  2  Salk.568.  Lacey  v.  Williams, 
S.  C.  Carth.  ^TS.  1  Ld.  Raym.  227. 
475.  Holt,  Rep.  614.  Comb.  425.  S.P. 
1  Show.  347.  Sambome  v.  Belhe.  But 
in  consequence  of  the  relation  which 
the  judgments  had  to  the  day  of  the 
return  of  the  writ  upon  which  tiie  judg- 
ment was  given,  it  frequently  happened, 
that  although  the  deed  to  make  a  te« 
nant  to  the  prcscipe  was  in  fact  exe- 
cuted before  the  appearance  of  the 
parties  in  court,  yet  the  recovery  was 
void  on  account  of  the  relation  back  of 
the  judgment  to  a  day  prior  to  that 
on  which  the  deed  was  executed.  As 
where  a  writ  of  entry  was  returnable 
on  the  26th  of  November,  the  lease 
and  release  to  make  a  tenant  to  the 
praecipe  were  dated  on  the  26th  and 


if  there  is  a  protector.  (See  post,  p.  42  c. 
note  (tf).  But  his  consenting  or  not  will 
be  attended  with  most  material  conse- 
quences as  to  the  operation  of  the  dis- 


entailing deed,  in  respect  of  the  re- 
mainders expectant  upon  the  estate  tail. 
(See  post,  p.  42  d.  note  («)•)] 
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2?thy  ''and  the  recoveiy  vas  taken  in 
court  on  the  28th;  the  recovery  was 
held  erroneous,  because  the  judgment 
related  back  to  the  26th,  on  which 
day  the  tenant  had  not  the  freehold. 
To  prevent  which  the  statute  14  Geo.  2. 
c  ^.  s.  6.  was  passed,  which  enacts, 
''  that  every  recovery  shall  be  deemed 
<<good  and  valid  to  all  intents  and 
'<  purposes,  notwithstanding  the  fine, 
**  or  deed  or  deeds,  making  the  tenant 
<<to  the  writ,  should  be  levied  or 
«  executed  e^kr  the  time  of  the  judg^ 
^  meni  ^ven  in  such  reeovenff  and  the 
^  award  of  the  writ  of  seUin^  provided 
*<  the  same  appear  to  be  levied  or  ex- 
<*ecuted  hrfore  the  end  [of  the  term, 
**  great  session,  session  or  assizes,  in 
'<  which  such  recovery  was  suffered,  and 
"  the  persons  joining  in  such  recovery 
''  had  a  sufficient  estate  and  power  to 
^  suffer  the  same."  It  has  been  held, 
that  though  the  deeds  to  make  a  tenant 
to  the  pracipe  be  not  executed  till  after 
the  execution  of  the  writ  of  seisin^  still 
the  recovery  will  be  good  by  this  sta- 
tute, if  the  deeds  be  executed  in  the 
term  in  which  the  recovery  is  suffered. 
2  H.  Black.  Rep.  46.  Goodright  v.  Rig^ 
hyy  afterwards  affirmed  in  error  in  the 
King's  Bench.  5T.R.177.(rf)  At  the 
common  law,  the  writ  would  only  lie 
against  him  who  was  actual  tenant  in 
possession  of  the  freehold ;  2  Leon.  58. 
Ards  and  SntitKs  case;  therefore,  where 
lands  were  let  out  on  leases  for  lives, 
tenant  in  tail  could  not  suffer  a  recovery 
unless  he  procured  conditional  surren- 
ders from  the  lessees  for  lives,  or  they 
joined  I&im  in  making  the  tenant  to  the 
pnecipe  :  nor  can  he  at  this  day,  where 
there  is  an  estate  for  life  limited  prior 
to  his  estate  tail,  unless  he  procure 
a  conditional  surrender  from  the  tenant 
for  life,  or  join  with  him  in  conveying 


an  estate  to  the  tenant  to  the  prmeipe. 
Pigott,  41.  But  now,  with  respect  to 
lands  let  out  on  leases  for  lives,  the 
statute  14  Geo.  2.  c  20.  s.  1.  reciting 
that  several  leases  had  been  theretofore, 
and  were  thereafter  likely  to  be  made 
of  honours,  castles,  manors,  lands,  tene* 
ments,  and  hereditaments  for  one  or 
more  life  or  lives  under  particular  rents 
thereby  reserved,  and  to  be  reserved; 
and  that  procuring  surrenders  of  such 
freehold  leases,  or  the  tenants  thereof 
to  join,  in  order  to  make  tenants  to 
the  writs  of  entry  or  other  writs  for  suf- 
fering common  recoveries,  frequently 
occasioned  great  troublc'difficulty,  and 
expence  to  tenants  in  tail,  and  the  same 
could  not  in  many  cases  be  obtained  by 
reason  of  the  uncertainty  in  whom  the 
legal  estate  of  freehold  under  such 
leases  was  vested,  and  also  by  reason  of 
the  disabilities  and  incapacities  of  such 
lessees,  or  persons  claiming  under  them ; 
by  means  whereof  purchases  and  family 
settlements  i\[ere  often  delayed,  and 
might  be  in  great  danger  of  being  de- 
feated, enacts  '<  that  all  common  reco- 
"  veries  suffered,  or  to  be  suffered,  in 
"  his  majesty's  court  of  Common  Pleas 
"  at  Westminstery  or  in  any  other  court 
-<  of  record  in  the  principality  of  Wales^ 
«  or  in  any  of  the  counties  palatine,  or 
'<  in  any  other  court  having  jurisdiction 
"  of  the  same,  of  any  honours,  &c.  with- 
<<  out  any  surrender  or  surrenders  of 
^  such  lease  or  leases,  or  without  the 
'*  concurrence,  or  any  conveyance  or 
<<  assurance  from  such  lessee  or  lessees, 
<<  or  other  person  or  persons  claiming 
"  under  such  lessee  or  lessees,  in  order 
"  to  make  good  tenants  to  the  writs  of 
"  entry,  or  other  writs,  whereupon  such 
«  recoveries  have  been  or  shall  be  had 
"  or  suffered,  shall  be  as  valid  and  ef- 
^<  fectual  in  law  to  all  intents  and  pur- 


[  (cQ  And  afterwards  in  Dom.  Proc*    Cruise's  Dig*  2d  ed.  vol*  v.  p»  S39. 
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<<  poses  whatsoever,  as  if  such  lessee  or 
**  lessees,  or  any  other  person  or  per- 
**  sons  claiming  under  him,  her,  or 
**  them,  had  conveyed  or  joined  in  con- 
<<veying,  or  shall  convey  or  join  in 
**  conveying,  a  good  estate  of  freehold 
«  to  such  person  or  persons,  as  has  or 
**  have  been,  or  shall  become,  tenant  or 
**  tenants  to  such  writs  of  entry,  or 
*^  other  writs  whereupon  such  common 
**  recoveries  have  been  or  shall  be 
*^  suffered."  This  is  a  declaratory  law, 
and  seems  to  have  restored  the  original 
tenant  to  theprtBcipe;  for,  before  the 
statute  of  qtua  emptores  terrairum 
(18  £dw.  1.  c  1.)  subinfeudations,  upon 
which  rents  and  services  were  reserved, 
did  not  prevent  a  writ  of  entry  from 
lying  against  the  freeholder  of  the  seign- 
ory;  and  therefore,  when  common  leases 
for  one  or  more  life  or  lives  reserving 
rent  came  in  use,  they  resembled  sub« 
infeudations,  and  ought  not  to  have 
prevented  the  pracipe  from  being, 
brought  against  the  owner  of  the 
freehold  under  which  the  leases  were 


granted.  1  Burr.  1 15.  Tayhr  v.  Barde. 
But  with  respect  to  prior  estates  for  life, 
they  are  expressly  excepted  in  the  sta- 
tute 14  Geo.  2.  c.  20.  s.  2.,  by  which  it 
is  provided,  "that  nothing  in  this 
"  Act  contained  shall  extend  or  be  con- 
^  strued  to  extend,  to  make  any  common 
'<  recoveries  valid  and  effectual  in  law, 
^  unless  the  person  or  persons  entitled 
<*  to  the  first  estate  for  life,  or  other 
<<  greater  estate  (in  case  there  be  no 
"  such  estate  for  life  in  being)  in  re- 
<<  version,  or  remainder  next  after  the 
"  expiration  of  such  leases,  has  or  have, 
«by  some  lawful  act  or  means,  con-- 
'*  veyed  or  assured,  or  joined  in  con- 
<<  veying  or  assuring,  or  shall  by  some 
^  lawful  act  or  means  convey  or  assure, 
"  or  join  in  conveying  or  assuring,  an 
<<  estate  for  life  at  the  least,  to  such 
"  person  or  persons  as  has  or  have  been 
"  or  shall  become,  tenant  or  tenants  to 
"the  writs  of  entry,  or  other  writs, 
"  whereupon  such  common  recoveries 
"  have  been  or  shall  be  suffered."  («) 
The  surrender  of  the  prior  estate  for  life 


(e)  [It  was  established  that  an  equi- 
table estate  for  life,  and  a  legal  remain- 
der in  tail,  would  not  unite  so  as  to 
make  a  good  recovery;  and  that  in 
order  to  make  a  good  tenant  to  the 
pracipe^  there  should  be  a  l^al  estate  for 
life,  with  a  legal  remainder  in  tail,  or 
an  equitable  estate  for  life,  with  an 
equitable  remainder  in  tail.  See  S  B. 
&  C.  799.  Iresan  v.  PeamuMn.  5D.& 
R.687.  S.  C.  —  But  by  stat  S  &  4  W.  4. 
c  74.  s.  11.,  no  recovery  shall  be  in- 
valid, in  consequence  of  any  person  in 
whom  a  legal  estate  was  outstanding 
having  omitted  to  make  the  tenant  to 
Hiepraeipe;  provided  the  person  who 
was  the  owner,  or  had  power  to  dbpose 
of  an  estate  in  possession,  not  less  than 
an  estate  for  life  or  lives,  in  the  rents 
and  profits,  shall  have  conveyed  such 


estate,  within  the  proper  time,  to  the 
tenant  to  the  pracipe;  and  an  estate 
shall  be  deemed  to  be  an  estate  in  pos- 
session, notwithstanding  there  shall  be 
a  prior  lease  for  lives  or  years  on  which 
a  rent  is  reserved,  or  any  term  of  years 
on  which  no  rent  is  reserved. 

The  rule  rendering  the  concurrence 
of  the  prior  tenant  for  life  necessary  for 
the  validity  of  the  recovery  was  in 
practice  of  great  utility  in  protecting 
family  estates  in  settlement  from  the 
improvidence  of  the  tenant  in  tail.  And 
the  Act  for  the  Abolition  of  Fines  and 
Recoveries  (S  &  4  W.  4.  c.  74.)  has 
preserved  this  protection  by  constituting 
the  owner  of  such  prior  estate  prth- 
tector  of  the  settlement^  and  making  his 
consent  necessary  to  a  complete  dis- 
position  of  the  lands  settled.  (See  Bur* 


m.  21  ft  22  Gar.  n.  Regis. 


i2d 


must  be  made  to  him  who  has  such  im- 
mediate remainder  or  reversion  in  tail 
brfare  he  makes  a  tenant  to  the  /^rvee^  I 
for  if  it  be  t^iery  it  will  be  void^  inas- 
much as  there  will  then  be  no  remain- 
der or  reverBion  for  the  surrender  to 
operate  upon;  therefore  in  that  case  it 
ought  to  be  Tfode  to  the  tenant  to  the 
prae^pe.    Pigott»  SO* 

But  sometimes  it  will  h^prtitOMd  that 
the  tenant  for  life  surrendered  his  estate, 
though  there  be  no  proof  of  it ;  as  where 
po89e$9km  has  accompanied  a  recovery 
for  a  long  time.  Thus  in  an  ejectment 
upon  a  trial  at  bar  for  lands  in  ancient 


demesne,  a  recoverj  in  the  court  of  an- 
cient demesne  was  produced,  which  had 
been  suffered  a  long  time  before,  and 
possession  had  gone  accordingly ;  but  it 
appeared  that  part  of  the  land  was  leased 
for  life,  and  the  recovery  was  suffered 
by  him  in  the  reversion,  with  a  single 
voucher,  so  that  there  was  no  tenant  to 
the /mses/M.  However,  the  court  said, 
that  as  possession  had  gone  along  with 
the  recovery  for  so  long  a  time,  they 
would  presume  a  surrender.  1  Vent. 
257.  Anon.  S.C.  1  Mod.  117.  by  the 
name  of  Green  v.  Promde,  and  S  Keb. 
Sia  Oreen  v.  Fraud.    So  where  col- 


ton's  Compend.  26S.  5th  ed.)— Ac- 
cordingly, by  sect.  22.,  the  first  tenant 
for  life,  or  years  determinable  on  lives^ 
will,  generally  speaking,  be  the  protector 
—  But  by  S.26.  no  lessee  at  a  rent,  and 
by  s.  27k,  no  woman  in  respect  of  her 
dower,  or  bare  trustee^  heir,  executor, 
administrator,  or  assign,  in  respect  of 
any  estate  taken  by  him  as  such,  shall 
be  the  protector.  —  By  sect  24.,  where 
a  married  woman  would,  if  single,  be 
protector,  if  the  prior  estate  be  not  to 
her  separate  use,  she  and  her  husband 
together  shall  be  the  protector ;  if  it  be 
to  her  separate  use,  she  alone  shall  be 
protector.  — And  by  sect  34.  <Mf  at 
^  the  time  when  any  person,  actual 
**  tenant  in  tail  of  lands  under  a  settle- 
**  ment,  but  not  entitled  to  the  remain- 
^  der  or  reversion  in  fee  immediately 
«  expectant  on  the  determination  of  his 
<<  estate  tail,  shall  be  desirous  of  making 
«  under  this  Act  a  disposition  of  the 
<<  lands  entailed,  there  shall  be  a  pro- 
**  tector  of  such  settlement,  then  and  in 
**  every  such  case  the  consent  of  such 
^  protector  shall  be  requisite  to  enable 
^  such  actual  tenant  in  tail  to  dispose 
"<  of  the  lands  entailed  to  the  full  extent 
^  to  which  he  is  hereinbefore  authorised 


**  to  dispose  of  the  same ;  but  such  actual 
"  tenant  in  tail  may,without  such  consent, 
**  make  a  disposition  under  this  Act  of 
''  the  lands  entailed,  which  shall  be  good 
^«  against  all  persons  who,  by  force  of  any 
"  estate  tail  which  shall  be  vested  in,  or 
^'  might  be  claimed  by,  or  which  but 
"  for  some  previous  act  or  default  would 
<*  have  been  vested  in,  or  might  have 
<<  been  claimed  by,  the  person  making 
'^  the  disposition  at  the  time  of  his 
«  making  the  same,  shall  claim  the  lands 
**  entailed."  And  by  sect  S5.  it  is  pro- 
vided, **  that  where  an  estate  tail  shall 
<<  have  been  converted  into  a  base  fee, 
«  in  such  case,  so  long  as  there  shall  be 
"  a  protector  of  the  settlement  by  which 
^  the  estate  tail  was  created,  the  consent 
^*  of  such  protector  shall  be  requisite  to 
**  enable  the  person  who  would  have 
**  been  tenant  of  the  estate  tail,  if  the 
^'  same  had  not  been  barred,  to  exercise, 
*^  as  to  the  lands  in  respect  of  which 
<<  there  shall  be  such  protector,  the  ' 
*'  power  of  disposition  hereinbefore  con- 
'<  tained."—  Sect  38.  provides  for  the 
case  of  a  voidable  estate  created  by 
tenant  in  tail  in  favour  of  a  purchaser 
for  valuable  consideration.  (See  ant^, 
Vol  L  p.  261.  note  (A).)] 
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lateral  evidence  has  been  given  of  a 
surrender  by  tenant  for  life,  the  re- 
covery has  been  adjudged  good.  As 
where  on  a  trial  at  bar,  the  lessor  of 
the  plaintiff  claimed  under  an  entail  in 
a  family  settlement,  by  which  part  of 
the  estate  appeared  to  be  in  jointure  at 
the  time  of  the  recovery,  and  it  was  in-^ 
sisted  that  there  was  no  tenant  to  the 
prtBcipe  for  that  part;  but  it  was  an- 
swered by  the  defendant  that,  after  forty 
years  had  elapsed,  a  surrender  should 
be  presumed,  according  to  1  Vent.  257.; 
and  to  fortify  this  presumption  they 
offered  in  evidence  the  debt-book  of 
an  attorney  then  dead,  who,  among 
other  expences  of  suffering  the  reco- 
very^ charged  for  drawing  a  surren» 
der  of  the  jointure  estate,  and  for  en- 
grossing two  parts  of  it;  which  the  court 
received ;  for  it  was  a  material  circum- 
stance in  the  inquiry  into  the  reasonable- 
ness of  presuming  a  surrender,  and  not  to 
be  suspected  to  be  done  for  that  pur- 
pose :  and  the  court  declared,  "  that 
"  without  that  circumstance  they  would 
"  have  presumed  a  surrender,"  and  de. 
sired  it  might  be  taken  notice  of  **  that 
**  they  did  not  require  any  evidence  to 
<<  fortify  the  presumption,  after  such  a 
«  length  of  time."  2  Str.  1 129.  Warren 
v.  GrenviUe,  But  where  there  is  no 
ground  for  such  presumption,  and  pos- 
session has  not  gone  with  the  recovery, 
the  court  will  not  presume  a  surrender. 
As  where  a  jointress  tenant  for  life  of 
part  of  the  estate,  was  in  possession 
thereof  at  the  time  of  the  recovery,  and 
continued  in  possession  until  her  death, 
when  an  ejectment  was  brought  by  the 
person  in  remainder  for  that  part  which 
was  in  her  possession,  the  court  held, 
that  as  possession  had  not  gone  with 
the  recovery,  but  continued  in  the 
tenant  for  life  until  the  ejectment,  they 
could  not  presume  a  surrender,  and 
the  recovery  was  void  as  to  that  part^ 


and  thought  that  the  proposition  lit 
Strange  wa^  too  general.  2  Burr.  1065» 
Goodiitle  v.  Duke  of  Chandos*  Indeed, 
where  a  person  has  a  power  to  suffer 
a  recovery^  omnia  presumuntur  rite  et 
tolenmUer  an^,  until  the  contrary  ap- 
pears :  Cro.  Jac.  455*  Griffin  v.  Stan^ 
hope.  2  Lutw.  1549.  Leigh  v.  Leigh  : 
but  if  the  contrary  appear,  there  is  an 
end  of  such  presumption.  As  where  on 
a  trial  at  bar  in  K.  B.  in  Easter  term, 
1747,  the  validity  of  two  common  re- 
coveries in  1714  and  1721  came  in 
question,  it  was  ruled  by  the  court,  that 
though  at  such  a  distance  of  time  pro- 
per tenants  to  thepracipe  should  be  pre- 
sumed, where  no  deed  appears;  yet  it  ap- 
pearing in  the  principal  case,  that  there 
were  deeds  enrolled  for  that  purpose, 
wherein  proper  parties  did  not  join,  so 
that  it  was  manifest  there  were  no  good 
tenants  to  the  pracipef  the  court  could 
not  presume  there  were  good  tenants ; 
and  therefore  directed  the  jury  to  find 
against  the  recoverers,  which  they  did 
accordingly.  2  Str.  1267.  Keen  v.  Eari 
of  Effingham. 

It  is  held  that  a  husband,  seised  of  an 
estate  tail  in  possession  in  right  of  his 
wife,  may  make  a  good  tenant  to  the 
pracipe  by  deed  only,  without  the  wife's 
joining  him  in  a  fine.  Pigott,  71,  72. 
Cruise,  52—65.  2d  ed.  Harg.  h  But!. 
Co.  Litt  S26.b.  in  the  note.  —  The  te- 
nant to  the  pnecipe  may  be  made  either 
by  fine,  feoffment,  lease,  and  release, 
covenant  to  stand  seised,  surrender,  or 
bargain  and  sale  enrolled ;  if  he  be  made 
by  the  latter,  it  is  held  that  he  may  ap- 
pear and  count  before  the  enrolment  of 
the  bargain  and  sale,  provided  it  be  en- 
rolled within  six  months  as  prescribed 
by  the  statute ;  for  though  the  freehold 
does  not  pass  until  enrolment^  yet  when 
that  is  done,  the  freehold  is  considered 
as  having  passed  from  the  bargainor  at 
the  time  when  the  bargain  and  sale  mu 
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executed  by  reUtion.    Cas.  temp.  Talb. 
164.  RMfuon  v.  Comyns.  Pigott,  56» 

S7.(/) 

It  appears  by  what  has  been  said, 
that  the  validity  of  common  recoveries 
has  frequently  been  called  in  question 
on  account  of  irregularities  in  making 
a  tenant  to  a  prtecipe;  therefore,  to 
obviate  this  inconvenience,  the  statute 
14  Geo.  2.  c.  20.  s.5.  already  referred 
to,  was  made;  which,  reciting  that  it 
had  frequently  happened  that  the  deeds 
for  making  the  tenants  to  the  writs  of 
entry^  or  other  writs,  for  suffering  com- 
mon recoveries,  had  been  lost,  or  that 
the  fines  or  deeds  making  the  tenants  to 
the  said  writs  had  not  been  levied  or 
executed  till  [after  the  judgment  given 
in  such  recoveries,  and  the  writ  of  seisin 
awarded,  by  reason  whereof  great  doubts 
had  arisen,  whether  such  recoveries  for 
want  of  proper  tenants  to  the  writs 
were  good  and  effectual  in  law ;  to  pre- 
vent such  doubts  for  the  future,  and 
in  order  to  render  common  recoveries 
more  certain  and  effectual,  enacts  "that 
*'  every  common  recovery  already  suf- 
"  fered,  or  hereafter  to  be  suffered,  shall, 
**  after  the  expiration  of  twenty  years 
*<  from  the  time  of  the  suffering  thereof, 
«  be  deemed  good  and  valid  to  all  in- 
'<  tents  and  purposes,  if  it  appear  upon 
**  the  face  of  such  recovery  that  there 
*^  was  a  tenant  to  the  writ,  and  if  the 
*'  persons  joining  in  such  recovery  had 
«  a  sufficient  estate  and  power  to  suffer 
*^  the  same,  notwithstanding  the  deed 
'*  or  deeds  for  making  the  tenant  to 


"such  writ  should  be  lost  or  not  ap« 
•'pear."(^) 

But  no  prior  term  far  years  will  pre- 
vent him  that  has  the  remainder  in  tail 
from  suffering  a  common  recovery ;  Fi- 
gott,50,51.;andby  the  statute  21  Hen.  8. 
c.  15.  it  is  enacted,  that  no  term  for 
years,  nor  estate  held  by  statute  mer- 
chant, staple,  or  elegit^  shall  be  barred 
by  a  common  recovery.  Co.  Litt. 
46.  a. 

Having  thus  shewn  who  is  a  good  te- 
nant to  the  pr€Bcipey  it  seems  necessary 
to  premise  that  a  recovery  may  be  suf* 
fered  with  a  single,  double,  or  treble 
voucher.  A  recovery  with  a  single 
voucher  is  where  the  praeipe  is  brought 
against  the  tenant  in  tail  himself,  who 
vouches  over  the  common  vouchee. 
This  is  a  good  bar  to  the  estate  tail 
which  the  tenant  in  tail  is  actually 
seised  of  at  the  time  of  ^the  recovery; 
but  if  he  be  disseised  of  the  estate  tail^ 
or.  discontinue  it  by  fine  or  feoffment, 
and  take  back  an  estate  to  himself  in  fee, 
or  in  tail,  and  suffer  ^a  recovery  with 
single  voucher,  it  will  not  bar  the  estate 
tail  for  the  reason  above  assigned ;  and 
the  issue  may  avoid  it  by  the  plea,  that 
his  ancestor  "  nieni  tenant  tempore  bre- 
" rw, nee unquampostea"  Pigott,  109—* 
in.(h)  A  recovery  with  double  voucher 
is  where  tenant  in  tail  conveys  an  estate 
of  freehold  to  an  indifferent  person 
against  whom  the  precipe  is  brought, 
who  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee.  It 
is  now  usual  to  have  a  recovery  with 


(/)  [By  Stat.  8  &  4  W.  4.  c.  74.  s.  10., 
no  recovery  shall  be  invalid  in  conse- 
quence of  the  neglect  to  enrol  the  bar- 
gain and  sale  in  due  time,  provided  the 
recovery  would  have  been  valid,  if  the 
bargain  and  sale  had  been  duly  en- 
rolled.] 

(jg)  [This  was  held,  to  extend  to  a 


case  where  the  tenant  to  the  pracipe 
appeared  to  have  been  made  by  lease 
and  release,  and  the  release  was  pro- 
duced, but  not  the  lease.  1  Madd.  551. 
Holmes  y.Ailsbee»2 

(h)  See  the  reason  further  explained 
in  Cruise's  Dig.  2d  ed.  vol.  v.  464. 
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double  voucher  at  least,  being  in  all 
cases  the  most  safe,  as  it  bars  not  onlj 
the  estate  whereof  tenant  in  tail  is  then 
in  possession,  but  also  every  other  estate 
which  he  has  any  right  to,  or  is  interested 
in,  though  it  be  divested  out  of  him, 
or  discontinued  and  turned  to  a  right. 
Pigott,  109.  Bro.  Recovery  in  Value, 
19~-S0.  A  recovery  with  treble  voucher 
is  used  to  make  a  perpetual  bar  to  the 
estate,  which  the  tenant  to  the  prmcipe 
was  seised  of^  and  also  of  every  estate 
of  inheritance  which  has  ever  been  in 
the  first  or  second  vouchee  or  their  an- 
cestors, and  also  of  all  remainders  and  re- 
versions depending  on  those  estates,  and 
all  charges  and  incumbrances  derived 
out  of  those  remainders  and  reversions. 
That  which  is  intended  to  be  spoken  of 
in  this  note  is  a  recovery  with  a  double 
voucher. 

The  tenant  and  vouchee  either  ap- 
pear in  person  or  by  attorney.  The  te* 
nant  almost  always  appears  in  person; 
for  as  his  appearance  by  attorney  would 
be  attended  with  an  additional  expence, 
care  is  generally  taken  to  make  either 
the  solicitor  employed  to  suffer  the  re- 
covery, or  somebody  who  will  apppear 
personally  in  court,  tenant  to  the  />r<e- 
eipe:  The  vouchee  too  very  oftenappears 
in  court  in  person.  Let  us  then  first  sup- 
pose that  both  the  tenant  and  vouchee 
appear  personally;  the  first  step  regu- 
larly is  to  apply  to  the  cnrsitor  of  the 
county  where  the  hmds  lie,  for  a  writ  of 
entry,  giving  him  proper  instructions  as 
to  the  quantity  and  quality  of  the  lands, 
where  situate,  and  the  names  of  the  par* 
ties ;  and  thereupon  he  makes  out  a  writ, 
the  form  of  which  may  be  seen  postea, 
86.  2  Black.  Com.  Appendix,  17*  There 
must  be  fifteen  days  at  least  between  the 
teste  and  the  return  of  the  writ  —  The 
next  step  is  to  draw  on  paper  a  prtBcipe 
in  this  form,  **  Berkshire^  to  wit,  Com- 
<<mand  WiUiam  Jmduony  gent  that 
<'  justly,  &c  he  render  to  7%omM  Whittt 


^  gent  four  messuages,  lee.  (as  in  the  writ 
^  of  entrydownto't0AtcAA«cto'm#,4rtf.')" 
At  the  foot  of  the  pracipe  are  added 
these  words,  '*  tenant  in  person  vouches  to 
*•  vfBmnty  Roger  Blagrave^  e8q.,(who  in 
*'  person  vouches  Thomas  Francis  MoT'- 
«  ^;" — this  is  usually  called  ^pnmpt 
at  bar. — The  pnscipey  with  the  writ  oftn* 
<^annea!«</tot^is  then  taken  down  to  the 
court  of  Common  Pleas,  at  ^eKmtfUlsr, 
on  some  day  of  the  term  in  which  the 
writ  is  returnable,  when  the  tenant  and 
vouchees  (if  more  than  one)  appear  at 
the  bar  before  one  of  the  Serjeants,  who 
examines  such  of  the  vouchees  as  happen 
to  be  married  women  apart  from  their 
husbands,  to  learn  whether  they  freely 
dispose  of  their  interest  in  the  premises 
or  not,  and  subscribes  his  name  to  the 
pradpe.  For  by  a  rule  of  the  court  of 
C.  B.  made  in  Trinity  term,  SO  Geo.  % 
it  is  ordered,  **  that  jfrom  and  after  the 
<<  first  day  of  Michaelmas  term  next,  in 
»  every  common  recovery,  wherein  the 
M  vouchee  or  vouchees  shall  personally 
*^  appear  at  the  bar  of  this  court  for  the 
«  purpose  of  suffering  such  recovery, 
<<  the  writ  of  entry  shall  be  sued  out,  and 
**  produced  at  the  time  of  the  recording 
<<  of  the  vouchee's  or  vouchees'  appear- 
**  ance  at  bar  at  the  foot  of  the  pradpe 
**  in  such  recovery."  Indeed,  when  a 
peer  of  the  realm  suffers  a  recovery 
in  person,  some  of  the  Serjeants  count 
in  open  court,  reciting  the  pleading  of 
each  party  as  set  forth  in  the  entry  of 
the  recovery  almost  verbatim.  ^^The 
next  step  to  be  pursued  is  to  have  the 
writ  of  entry  compounded  at  the  alien- 
ation-ofiice,  in  like  manner  as  is  done 
in  a  writ  of  covenant  for  a  fine;  the 
attorney- general's  hand  must  then  be 
had  to  it,  for  which  he  receives  an  an- 
cient fee  of  lOs.  A  writ  of  seisin  is 
then  sued  out,  the  form  of  which  may 
be  seen  in  Wils.  on  Fines,  371.  3d  ed« 
This  writ  should  bear  teste  the  4th  day 
inclusive  after  die  return  of  the  writ 
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of  entry ;  as  where  the  writ  of  entry  is 

returnable  on  the  morrow  of  All  SauU^ 

the  writ  of  seisin  must  be  tested  on  the 

6th  of  November.    There  must  also  be 

fifteen  days  between  the  teste  and  the 

return  of  the  writ  of  seisin.    If  the 

writ  of  entry  be  returnable  so  late  in 

the  term,  that  the  writ  of  seisin  cannot 

be  returnable  in  that  term,  it  is  made 

retaxuBblef orthtoUh  ;  as^where  the  writ 

of  entry  is  returnable  on  the  morrow 

of  Sl  Martin,  (the  12th  of  November^) 

or  on  the  octave  of  St*  Martin^  (the  18th 

of  November,)  there  are  not  fifteen  days 

between  either  of  |these  returns  and  the 

last  return  of  the  term,  which  is  fifteen 

days  of  St.  Martin  (the  25th  of  [iVb- 

^fonber).    But  if  the  writ  of  entry  be 

returnable  on  the  last  day  of  a  term,  the 

-writ  of  seisin  must  be  returnable  the  first 

return  of  the  next  term^  unless  it  be 

Trinify  term,  in  which  case  it  must  be 

on  the  second  return,  because  there  are 

not  fifteen  days  between  the  last  day  of 

£aUer  term  and  the  morrow  of  the  jETo/y 

Trimfy,    The  writ  of  seisin  must  be 

sealed  attheseal-office,  and  then,  together 

with  the  writ  of  entry,  b  returned  at 

the  return  office,  which  is  in  the  pro- 

thonotary's  office.  The  return  in  the  writ 

of  entry  is  in  this  manner.    **  Pledges 

**  of    prosecution,    John    Doe     and 

^  Richard  Roe.  Summoners,  «/bAn2)e»i» 

^  and  Richard  Fenn,   Sir  L.  P.  bart 

*«  sherifi:" 

The  return  of  the  writ  of  seisin  is 
thus  indorsed,  ^<  By  virtue  of  this  writ 
<<  to  me  directed  on  the  18th  day  of 
*'  November,  in  the  year  within  written, 
<'  I  caused  full  seisin  of  the  tenement, 
<<  with  the  appurtenances  and  advowson 
*<  within  specified,  to  be  delivered  to 
^  the  within  named  71  TT.  as  I  am 
**  within  commanded.  Sir  L.  P.  bart 
♦«  sheriff."  —  The  entry  of  the  recovery 
-is  then  drawn  up,  the  form  of  which 
may  be  seen  in  Wils.  on  Fines,  SSO. 
Sded.   The  recovery,  when  drawn  outj 


is  entered  on  a  plea  roll,  which  inay  be 
had  out  of  the  prothonotary's  office ;  it 
is  then  to  be  exemplified  on  parchment 
or  vellum.  The  form  of  the  exemplifi- 
cation, where  the  writ  of  seisin  is  re- 
turned at  the  time  of  the  teste  of  the 
exemplification,  may  be  seen  in  Wils. 
on  Fines,  S59.  The  recovery  is  gene- 
rally exemplified  the  same  term  in  which 
it  b  suffered,  and  tested  or  dated  the 
last  day  of  the  term^  and  after  the  re- 
turn of  the  writ  of  seisin,  unless  it  be 
returnable  in  the  next  term,  in  which 
case  the  exemplification  always  bears 
teste  the  last  day  of  the  term ;  and  instead 
of  entering  the  sheriff's  return  of  the 
writ  of  seisin  in  the  body  of  the  exem- 
plification, the  award  only  of  the  writ  of 
seisin  is  entered.  See  Wils.  on  Fines, 
369.  Afterwards  the  writ  of  entry,  and 
writ  of  seisin,  and  the  plea  roll  on  which 
the  whole  proceedings  are  entered  on 
record,  as  already  mentioned,  together 
with  the  exemplification,  are  taken  unto 
the  prothonotary's  office,  where  the 
pracipe,  and  the  teste  and  return  of  the 
writ  of  entry  are  entered  on  the  recovery 
remembrance  roll.  See  the  form,  Wils. 
on  Fines,  S7S. 

There  are,  however,  many  exemplifi- 
cations of  recoveries  suffered  between 
the  commencement  of  the  reign  of 
Queen  Anne  and  that  of  Geo.  2.,  of  which 
no  entries  upon  the  rolls  in  the  treasury 
of  the>Common  Pleas  are  to  be  found ; 
nor  is  there  any  writ  of  entry,  summons, 
or  seisin  filed  with  the  custos  brevium. 
In  order  to  prevent  the  inconvenience 
which  might  arise  to  purchasers  from 
an  omission  of  this  kind,  the  statute 
14>  Geo.  2.  c  20.  s.  4.  reciting,  «<  that 
^  whereas  by  the  default  or  neglect  of 
*^  persons  employed  in  suffering  com- 
-  '<  mon  recoveries,  it  has  happened  and 
« may  happen  that  such  recoveries 
**  are  not  entered  on  record,  whereby 
(<  purchasers  for  a  valuable  considei^ 
*<ation  may  be  defeated  of  their  just 
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«  rightSy'*  enacts  «  that  where  any  per- 
^  son  or  persons  hath  or  have  purdhased, 
or  shall  purchase  for  a  valuable  con- 
sideration^ any  estate  or  estates  in 
lands,  tenements,  or  hereditaments, 
whereof  a  recovery  or  recoveries  is, 
are,  or  were  necessary  to  be  suffered 
in  order  to  complete  the  title,  such 
person  and  persons,  and  all  claiming 
under  him,  her,  or  them,  having  been 
in  possession  of  the  purchased  estate 
or  estates  from  the  time  of  such  pur- 
chase, shall  and  may  after  the  end  of 
twenty  years  from  the  time  of  such 
purchase,  produce  in  evidence  the  deed 
or  deeds  making  a  tenant  to  the  writ 
or  writs  of  entry,  or  otlier  writs  for 
suffering  a  common  recovery,  or  com- 
mon recoveries,  and  declaring  the 
uses  of  a  recovery  or  recoveries; 
and  the  deed  or  deeds  so  produced 
(the  execution  thereof  being  duly 
proved)  shall  in  all  courts  of  law 
and  equity  be  deemed  and  taken  as 
a  good  and  sufficient  evidence  for 
such  purchaser  or  purchasers,  and 
those  claiming  under  him,  her,  or 
them,  that  such  recovery  or  recove- 
ries was  or  were  duly  suffered  and 
perfected  according  to  the  pur- 
port of  such  deed  or  deeds,  in  case 
no  record  can  be  found  of  such  re- 
covery or  recoveries,  or  the  same 
should  appear  not  to  be  regularly  en- 
tered on  record:  provided  always 
that  the  person  or  persons  making 
such  deed  or  deeds  as  aforesaid,  and 
declaring  the  uses  of  a  common  re- 
covery or  recoveries,  had  a  sufficient 
estate  and  power  to  make  a  tenant  to 
such  writ  or  writs  as  aforesaid,  and 
to  suffer  such  common  recovery  or 
recoveries." 


But  it  frequently  happens  that  the 
vouchee  cannot  conveniently  appear 
personally  in  court,  in  which  case  he 
makes  a  warrant  of  attorney  to  some 
other  persons  to  appear  for  him.  (t) 
The  form  of  the  warrant  of  attorney  is 
this :  « JR.  B.  whom  W.  T.  vouches  to 
'<  warranty,  puts  in  his  place  Z.  M.  and' 
"  iV.O.  his  attornies  jointly  and  severally 
*^  against  T.  FF.,  to  gain  or  lose  in  a  plea 
<' of  land;"  at  the  foot  of  which  is 
added  what  is  called  the  caption,  thus, 
<'  taken  and  acknowledged  on  the  1st 
*<  day  of  November,  in  the  year  of  our 
"  Lord  1799,  before  us,  A.  B.  CD." 
The  warrant  of  attorney  must  be  ac- 
knowledged either  before  a  judge,  who 
must  sign  it,  or  before  commissioners  ap- 
pointed by  writ  of  dedimus  potestaiem  de 
aUomaiofaciendOf  who  must  certify  the 
names  of  the  persons  whom  the  vouchee 
appoints  for  his  attorneys,  under  their 
hands  and  seals  in  the  manner  above 
mentioned.  The  writ  of  dedimus  poieS" 
totem  is  not  founded  on  the  Statute  of 
Carlisle,  for  that  only  extends  to  per- 
sons who  acknowledge  fines^  but  is 
provided  by  the  common  law  to  enable 
persons  who  cannot  appear  in  court,  to 
appoint  attorneys  in  their  stead.  When 
it  is  intended  that  the  vouchee  shall 
appear  by  attorney,  the  first  step  in 
practice  seems  to  be  to  sue  out  a  writ 
oi dedimus  potestatem^  which  is  prepared 
by  the  cursitor  of  the  county  where  the 
lands  lie,  on  his  receiving  from  the 
solicitor  a  prtecipe  for  that  purpose. 
The  praecipe  is  in  the  form  already 
given  when  we  treated  of  the  appear- 
ance of  the  vouchee  in  person,  except 
that  at  the  end  of  the  praecipe  are  added 
these  words,  ^  dedimus  potestatem  for 
"  JR.  B,  whom  W.  T.  vouches  to  war- 


(t)  Where  the  tenant  to  the  pr<B'  by  a  substitute,  although  not  an  attor- 
dpe  is  confined  by  illness,  the  court  on  ney  of  the  court  5  Taunt  355.  Cotton 
motion  have  permitted  him  to  appear    y.  Murphy, 
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.«  nmty,  directed  to  Sir  W.  M.,  N.  M., 
«  A.  B.,  and  C.  Dr  Then  the  fn^acipe 
(omitting  of  course  the  directions  for  a 
dedimud),  warrant  of  attorney,  and  ca|>- 
tion,  are  engrossed  upon  the  wme  parch- 
ment, which,  together  with  the  writ  of 
dedimus  poiestaiem,  is  delivered  to  the 
commissioners^  before  whom  the  vouchee 
acknowledges  the  warrant  of  attorney, 
and  signs  it;  upon  which  they  sign  the 
caption,  and  annex  the  parchment  con- 
taining the praeipef  warrant  of  attorney, 
and  caption,  as  has  been  already  ob- 
served, to  the  writ  of  dedimus  potestatem: 
indorsing  on  the  back  of  the  writ  this  re- 
turn signed  by  them— "The  execution  of 
*^  this  commission  appears  in  a  certain 
**  schedule  to  this  commission  annexed. 
•*  A.  A,  a  Dr  The  form  of  the  writ  of 
dedimus  is  in  Wils.  on  Fines,  S8S.  By 
statute  2S  Eliz.  c.  3.  s.  5.  it  is  enacted, 
that  every  person  who  shall  take  the 
knowledge  of  any  warrant  of  attorney 
of  any  tenant  or  vouchee  for  suffering  of 
any  common  recoveries,  shall,  with  the 
certificate  of  the  warrant  of  attorney, 
certify  also  the  day  and  year  whereon 
the  same  was  acknowledged.  And  that 
no  person  who  takes  any  such  know- 
ledge of  any  warrant  for  any  recovery, 
shall  be  bound  to  certify  such  warrant, 
except  it  be  within  one  year  next  after 
the  said  knowledge  taken ;  and  that  no 
clerk  or  officer  shall  receive  any  writ 
of  entry,  whereupon  any  common  re- 
covery is  hereafter  to  pass,  unless  the 
day  of  the  knowledge  of  the  warrant 
shall  appear,  in  or  by  such  certificate. 
By  a  rule  of  the  court  of  C.  B.  made 
In  II.T.  14 Geo.  3.  for  the  more  effectual 
and  certain  proof  of  ^  the  due  acknow- 
ledgments of  warrants  of  attorney,  taken 
from  the  tenants  or  vouchees  in  com- 
mon recoveries  by  virtue  of  any  writ 
of  dedimus  poUstatem^  it  is  ordered  by 
the  court,  '^  that  no  common  recovery, 
**  wherein  the  tenant  or  tenants,  vouchee 
*'  or  vouchees,  or  any  of  them,  shall  ap- 
VOL.  If.  PART  I. 


"  pear  to  defend  by  attorney,  shall  be 
"  arraigned  at  the  bar,  unless  an  affi- 
"  davit  or  afiidavits  in  writing  on  parch- 
'<  ment  shall  be  made  and  annexed  to 
"  a  copy  of  the  pneeipe  and  warrant 
*^  or  warrants  of  attorney  acknowledged 
**  by  such  tenant  or  tenants,  vouchee 
"  or  vouchees,  by  virtue  of  any  writ  or 
"  writs  of  dedimus  potesiaiem  :  in  which 
"  affidavit  or  affidavits  the  person  or 
^<  persons  making  the  same  shall  swear 
'<  that  he  or  they  knew  the  party  or 
**  parties  acknowledging  such  warrant 
<<  or  warrants  of  attorney ;  that  the  same 
'^  was  or  were  duly  signed  and  acknow- 
^Medged  upon  the  day  and  year,  or 
<<  several  days  or  years  mentioned  in 
<<  the  caption  or  several  captions  there- 
**  of;  that  the  party  or  parties  acknow- 
^Medging,  and  also  the  conmiissioners 
'<  taking  the  same,  were  all  of  full  age 
^<  and  competent  understanding ;  that  the 
**  femes  covert  (if  any)  were  solely  and 
"  separately  examined  apart  from  their 
^<  husbands,  and  freely  and  voluntarily 
^  consented  to  acknowledge  the  same; 
<'^that  all  the  said  parties  knew  the  same 
'<  warrant  or  warrants  of  attorney  was 
"  or  were  intended  for  suffering  a  com- 
''  mon  recovery  to  pass  his^  her,  or  their 
'<  estate  or  estates ;  and  further,  that  the 
''  razure  or  razures,  interlineation  or 
'*  interlineations  (if  any),  in  the  body  or 
**  caption  of  such  original  warrant  or 
•'  warrants  of  attorney,  was  or  were 
"  made  before  the  said  parties,  or  any 
'<  of  them,  signed  the  said  warrant  or 
<<  warrants,  and  before  the  commis- 
'<  sioners  signed  the  said  caption  or 
"  captions ;  which  affidavit  or  affidavits 
*^  (together  with  the  said  copy  of  the 
*^pracipe,  and  warrant  or  warrants  of 
'<  attorney  whereunto  the  same  shall  be 
**  annexed)  shall  be  filed  in  the  office 
^<  of  enrolment  of  writs  for  fiijes  and 
'<  recoveries.  And  it  is  ordered,  that 
''  all  and  every  such  affidavit  or  affida- 
<'  vits  as  aforesaid  shall  be  made  by 
I 
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**  some  Bttorney  or  attornies  of  the 
*^  courts  of  Westndfuier'HaUy  or  of  the 
^*  sessions  in  Wales^  or  of  the  counties 
<<  palatine  of  Chester^  Lancastery  or 
**  Durham;  and  shall  be  sworn  before 
*^  a  person  duly  authorised  to  take  affi- 
*^  davits  in  this  court,  except  where  the 
**  party  or  parties  respectively,  at  the 
'^  time  of  their  acknowledging  such 
*•  warrant  or  warrants  of  attorney,  shall 
<<  be  in  that  part  of  Great  Britain  called 
*<  Scotland,  or  in  Ireland,  or  in  some 
*^  other  parts  beyond  the  sea.  And  in 
*^  case  the  said  party  or  parties  shall  be 
<<  in  Seodandy  then  the  said  affidavit  or 
^<  affidavits  shall  be  made  by  one  of  the 
<*  clerks  of  his  majesty's  signet,  and 
'<  sworn  before  one  of  the  judges  or 
*^  other  persons  duly  authorised  to  take 
'<  affidavits  or  depositions  in  the  court 
''  of  session,  or  court  of  exchequer  in 
'<  that  part  of  the  United  Kingdom.  But 
<<  if  the  said  party  or  parties  shall  be  in 
<<  Ireland,  or  in  any  other  parts  beyond 
"  the  seas,  then  the  said  affidavit  or 
*^  affidavits  shall  be  made  by  one  of  the 
*^  commissioners  who  hath  taken  the 
<<  acknowledgment  of  such  warrant  or 
**  warrants  of  attorney,  and  shall  be 
"  sworn  either  before  some  person  duly 
''  authorised  to  take  affidavits  in  this 
**  court,  or  before  some  magistrate  of 
**  the  place  where  such  acknowledg- 
**  ment  shall  be  taken,  having  authority 
^'  to  administer  an  oath,  and  in  the  pre- 
**  sence  of  a  public  notary,  which  notary 
<<  shall  also  certify  in  writing  under 
''  his  hand  and  seal,  as  well  the  due  ad- 
^  ministering  of  the  said  oath,  as  abo 
**  the  name,  signature,  and  office  of  the 
'<  magistrate  administering  the  same." 
And  by  another  rule  of  the  same  court, 
made  in  Trinity  term,  SO  Geo.  S.,  it  is 
ordered,  <<  that  from  and  after  the  Ist 
<*  day  o£  Michaelmas  term  next,  in  every 
^<  common  recovery,  wherein  the  tenant 
^  or  tenants,  or  the  vouchee  or  vouchees, 
«<  warrant  or  warrants  of  attorney  shall 


•<  be  taken  under  a  dedmus  potestatem, 
**  there  shall  be  written  on  every  copy 
<<  of  the  prmeipe,  and  of  such  warrant 
*<  of  attorney,  having  such  affidavit  or 
<<  affidavits  as  is  or  are  required  by  Uie 
«  rule  of  this  court,  made  in  Hilary 
"  term,  in  the  fourteenth  yearof  the  reign 
«  of  his  present  majesty,  to  be  thereto 
<<  annexed,  the  allocatur  of  the  lord 
**  chief  justice,  or  some  one  other  of 
**  the  justices  of  this  court,  in  the  same 
<<  or  like  manner  as  aOocaturs  are  now 
^written  on  fines  taken  by  dedimua 
«'  potesiatem  ;  and  the  copy  of  the  pr^ 
*«  cipe  and  warrant  or  warrants  of  attor^ 
"  ney,  with  the  alhcatur  thereon,  shall 
<«  be  filed,  as  directed  by  the  said 
f<  rule  ;  and  that,  at  the  time  of  signing 
«  such  allocaiur,  the  writ  of  entry  for 
"  such  common  recovery  shall  be  pro- 
**  duced  before  the  judge  signing  such 
«  allocatur,  vho  may  mark  such  writ 
"  with  hw  title,  name,  or  initials  there- 
*'  of;  and  such  writ-  shall  also  be  pro- 
<<  duced  at  the  time  of  the  arraignment 
"  of  such  recovery/*  And  by  another 
rule  of  the  same  court,  made  in  ilf.  71 
39  Geo.  S.,  it  is  ordered,  « that  from 
**  and  after  the  last  day  of  that  term, 
"  no  common  recovery  shall  be  suffered 
*«  to  pass,  unless  the  taking  of  the  war- 
"  rants  of  attorney  for  suffering  any 
**  conmion  recovery  be  before  one  of 
«<  the  justices  or  barons  of  his  majesty's 
"  court  of  record  in  Westminster  Rally 
«  or  one  of  the  Serjeants  at  law;  or 
<<  unless  an  affidavit  be  made  and  filed, 
<<  stating  that  the  commissioners  taking 
<<  the  same  are,  to  the  best  of  the  depo- 
«  nent's  information  and  beHef,  either 
"  barristers  of  five  years'  standing,  or 
"  solicitors  or  attornies  of  some  of  the 
*<  courts  in  Westminster  Hall,  the  judges 
'<  of  the  court  of  sessions  and  exche* 
"  quer,  or  advocates  and  clerks  to  the 
'<  signet  of  five  years'  standing  in  Scot* 
«  landJ*  The  last  mentioned  rule  does 
not  extend  to  attornies  or  solicitors  of 
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the  coturts  of  gieat  aesaions  in  Waks^ 
or  of  the  cQU&iieB  polatine ;  therefore 
they  csmiot  take  warranta  of  attomies 
under  a  dot^bfiitf  poUsiaiem.  (k)  As 
soon  BB'ibiB.dedm¥slpaie$taiem  is  re- 
toraed  by  the  ooramissiotiersy  an  appli- 
cation must  be  made  to  the  cursitor  fw 
a  writ  of  entry ;  and  one  of  the  jodges 
of  the  C.*P^  on  the  production  of  the 
affidavit  required  by  the  above  mention- 
ed rules  of  14  Geo.  S.  and  39  Geo.  S., 
.which  is  annexed  to  a  copy  of  the 
prme^  and  wamnt  of  attorney,  and 
also  on  the  production  of  the  writ  of 
entry,  according  to  the  said  rule  of 
dO  Geo.  3.  (if  he  is  satisfied)  subscribes 
hm  ailocatur  at  the  foot  of  the  copy 
of  the  prmdpe  and  warrant  of  attor- 
ney^ and  afterwards  they  are  taken 
witii  a  pradpe^  at  bar,  to  one  of  the 
Serjeants,  who  subscribes  his  name  twice 
at  the  footof  such jpmeic^  which  is  writ* 
tea  on  plain  paper,  stating  at  the  foot  of 
it  that  '<  the  tenant  in  person  vouches  to 
«'  warranty  E*  B^  esq.,  who  by  attorney 
^  vouches  to  warranty  Thomas  Fran^ 
^  ctf  Martin"  (the  common  vouchee), 
and  the  tenant's  appearance  is  af^ 
terwarcb  marked  by  the  prothono- 
tary  at  the  foot  of  the  pracipef  thus, 
^  at  bar,  the  tenant's  appearance  is 
*^  recorded  by  the  court."  As  the 
Touchee  is  not  present  in  court  to  enter 
into  the  warranty,  there  must  be  a  writ 
of  ma/Mnoneas  ad  warrantizandum^  usu- 
ally called  a  writ  of  summons,  the  form 
of  which  may  be  seen  in  Wils.  on  Fines, 
388.  This  writ  must  bear  teste  the  fourth 
day,  inclusive  of  both  days,  from  the  re- 
turn of  the  writ  of  entry,  if  the  fourth 


day  be  a  dies  jvridieus  and  a  day  in 
term.  By  the  common  law  this  writ  of 
summons  had  nine  returns ;  but  by  the 
statute  16  Car.  1.  c  6.  s.  la  the  re. 
turns  were  abridged  to  five ;  and  now 
by  statute  9As  Geo.  2.  c:  48.  s.  8.  are 
reduced  to  four  inclusive :  as  if  the  writ 
of  entry  be  returnable  from  the  day  of 
Easier  in  fifteen  days,  the  writ  of  sum- 
mons must  be  returnable  from  the  day 
oiEasUr  in  five  weeks,  being  the  four 
returns  indusive ;  and  if  there  are  three 
vouchees,  the  writ  of  summons  for  the 
secolid  vouchee  must  be  returnable  four 
returns,  both  inclusive  from  the  return  of 
the  summons  of  the  first  vouchee ;  and 
to  bear  teste  the  fourth  day  inclusive 
from  the  return  of  the  first  writ  of 
summons*  (/) 

Regularly  the  warrant  of  attorney 
ought  to  bear  date  after  the  teste  of 
the  writ  of  summons ;  but  if.  it  should 
net,  this  circumstance  will  not  invali- 
date the  recovery.  Thus,  where  upon 
error  it  was  insisted  that  the  warrant 
of  attorney  of  the  vouchee  bore  date  be- 
fore the  writ  of  summons;  but  it  was  an*- 
swered  that  the  vouchee  might  appear 
in  person  without  any  writ  of  summons, 
and  make  his  attorney,  and  it  should  be 
so  presumed,  and  therefore  the  process, 
viz.  the  summons,  the  dedimus  potesta^ 
tem^  and  warrant  made  by  virtue  thereof 
were  superfluous  and  void.  And  the 
court  said,  that  as  a  common  recovery 
was  a  common  assurance,  they  would 
never  reverse  it,  if  by  any  means  they 
could  make  it  good.  1  Lev.  130.  Wmne 
v.  Lloyd.  S.  C.  Sir  T.  Raym.  16.  1 
Sid.  213.  (m) 


(h)  3  Taunt.  302.  Blagrave  v.  Otoen. 
S.  P.  4  Taunt.  584.  Mtdlins  v. . 

(0  [See  4  Bing.  425.  SHU  v.  Bay- 
mond.     1  Moo.  &  P.  136.  S.  C] 

(m)  The  warrant  of  attorney  must  be 
susknowledged  before  the  return  of  the 


writ  of  summons,  otherwise  it  is  error, 
for  the  appearance  is  entered  on  the 
return  day.  4  Taunt.  452.  Anon.  A 
warrant  of  attorney  is  not  amendable 
by  the  court,  because  it  is  the  deed  of  a 
party.  6  Taunt  373.  Forster  v.  Fors-^ 
I  2 
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Careswell  and  another  vei^stcs  Vaughan. 


The  recovery  is  arraigned  of  the  term 
in  which  the  writ  of  summons  is  return- 
able ;  therefore  if  a  recovery  be  intend- 
ed to  be  suffered  of  Michadmaa  term 
(for  instance),  the  writ  of  entry  should 
be  returnable  on  the  morrow  of  ^//  SouUy 
and  the  writ  of  summons  in  fifteen  days 
of  SL  Martin^  and  the  writ  of  dedimus 
should  state  that  the  writ  of  summons 
was  issued  returnable  at  that  time.  But 
it  sometimes  happens  from  various 
causes,  that  the  warrant  of  attorney  iias 
not  been  taken  in  due  time,  so  that  the 
recovery  cannot  be  arraigned  of  the 
term  it  was  intended  to  be ;  wherefore 
it  becomes  necessary  to  apply  to  the 
court  of  C.  P.  for  leave  to  arraign  the 
recovery  in  a  subsequent  term.  After 
such  leave  is  obtained,  the  course  then 
is  to  apply  to  the  Master  of  the  Rolls  for 
an  order  upon  the  cursitor  to  make  out 
a  writ  of  entry  returnable  the  term  pre- 
ceding the  taking  the  acknowledgment 
of  the  warrant  of  attorney,  and  to  make 
out  a  writ  of  summons  returnable  in  the 
next  term,  and  then  the  vouchee  ap- 
pears by  attorney,  and  imparls  from  term 
to  term  until  the  term  when  the  reco- 
very is  arraigned.  As  where  an  appli- 
cation was  made  to  the  court  of  C.  P. 
in  Michaelmas  term,  1778,  to  allow  a 
recovery  to  be  arraigned  of  that  term 
under  the  following  circumstances : 
The  dedimus  was  tested 'the  26th  of 
Fdnwiry  lT77f  and  recited  a  writ  of 
summons  returnable  the  first  day  of 
Easter  term,  1777;  but  the  warrant 
of  attorney  was  taken  at  Sombay  the 
17th  of  December y  1777 ;  so  that  pro- 
perly the  summons  should  have  been 


returnable,  and  the  recovery  had,  in 
Hilary y  1778.  On  application  to  the 
Master  of  the  Rolls,  he  ordered  the  cur- 
sitor to  make  out  a  writ  of  entry  return- 
able in  Michaelmas  term,  1777 ;  upon 
which  the  officer  made  out  a  summons 
returnable  in  Hilary  term^  1778,  of 
which  term  the  tenant's  appearance 
was  entered;  and  then  they  imparled 
from  Hilary  to  Easier ^  and  from  Easter 
to  Trinity^  and  from  Trinity  to  Michad- 
mas  term,  when  the  recovery  was  ar- 
raigned. 2  Black.  Rep.  1223.  Gibbons 
v.  Stq}henson»  But  sometimes  a  diffi- 
culty occurs  how  to  enter  such  a  re- 
covery properly  of  record;  therefore 
perhaps  the  following  form  may  be 
found  serviceable :  '<  And  the  said  CD. 
<*  (the  tenant)  in  his  proper  person 
^*  Cometh  and  defendeth  his  right,  when 
"  &c.  And  thereupon  voucheth  to  war^ 
"  ranty  E.F.  (the  vouchee)  summoned 
"  in  the  county  aforesaid,  let  him  have 
<<  him  here  from  the  day  of  Sl  Hilary 
**  in  fifteen  days,  by  the  aid  of  the 
**  coUrt,  &c.  The  same  day  is  given  to 
'*  the  said  parties  here  &c.  And  here- 
'^upon  the  said  C  D»  (the  tenant) 
^*  putteth  in  his  place  «/*•  S.  and  Z.  f  » 
'<  his  attomies  jointly  and  severally 
<<  against  the  said  A.  B.  (the  demandant), 
"  to  gain  or  lose  in  the  plea  aforesaid,  &c. 
^*  At  which  day  here  cometh  as  well  the 
'<  said  A*  B.  (the  demandant)  in  his 
'<  proper  person,  as  the  said  C*D.  (the 
*'  tenant)  by  the  said  L.  K*  his  attorney ; 
<<  and  the  said  E,  F.  (the  vouchee)  being 
<<  summoned,  &c.  likewise  cometh  by 
'<  his  attorney,  and  prays 

'<  leave  to  imparl  thereto  here  until 


fer,  overruling  4  Taunt.  98.  Shaw  v.  Le 
BlanCf  and  Ibid.  196.  Anon.  And  see 
6  Taunt  652.  Fox  v.  Bembow,  Ace. 
[Where  on^  of  the  vouchees  became 
insane  between  the  time  of  executing 
the  warrant  of  attorney  and  the  pass- 


ing of  the  recovery,  the  court  refused 
to  let  it  pass  as  to  him,  but  permitted 
it  as  to  the  other  parties.  5  Bing. 
176.  Vale,  Vouchee.  2  Moo.  &  P.  264. 

S.C] 
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^  from  the  day  of  Eeuier  in  fifteen  days, 
^  and  he  hath  it,  &c* ;  the  same  day  is 
**  given  to  the  parties  aforesaid  here  &c* 
**  At  which  day  here  cometh  as  well  the 
^  said  A*  B.  (tiie  demandant)  in  his  pro- 
**  per  person,  as  the  said  C*  2>.  (the  te« 
**  nant)  by  his  attorney  aforesaid ;  and 
'^  the  said  Em  F.  (the  vouchee)  by  his 
'*  attorney  aforesaid  also  cometh,  and  he 
'^  prayeth  farther  leave  to  imparl  thereto 
*^  here  until  from  the  day  of  the  Holy 
**  IViniiy  in  fifteen  days,  and  he  hath 
**  it  &c. ;  the  same  day  is  given  to  the 
**  parties  aforesaid  here  &c.  At 
*^  which  day  here  cometh  as  well  the 
**  said  A.  B.  (the  demandant)  in  his 
<*  proper  person,  as  the  said  C  2>. 
**  (the  tenant)  by  his  attorney  afore- 
^  said ;  and  the  said^EijP.  (the  vouchee) 
*^  by  his  attorney  aforesaid  also  cometh, 
**  and  he  prayeth  farther  leave  to  imparl 
''  thereto  here  until  the  morrow  of  All 
**  SoulSf  and  he  hath  it  &c. ;  the  same 
*'  day  is  given  to  the  parties  aforesaid 
**  here  &c.  At  which  day  here  cometh 
**  as  well  the  said  A.  B.  (the  demandant) 
^  in  his  proper  person  as  the  said  C  2). 
**  (the  tenant)  by  his  attorney  afore* 
**  said ;  and  the  said  J^.  JP.(the  vouchee) 
**  by  his  attorney  aforesaid  also  cometh ; 
'*  and  the  said  E*  F,  (the  vouchee)  freely 
'*  warranteth  the  tenements  aforesaid 
^  with  the  appurtenances  to  the  said 
^  C.  jD.  (the  tenant),  &c.  And  here- 
**  upon  the  said  A,B.  demandeth  against 
«  the  said  E.  F.  &c." 

The  other  steps  necessary  to  perfect 
the  recovery,  such  as  compounding  the 
writ  of  entry  at  the  alienation  office,  and 
the  return  of  it,  the  issuing  the  writ  of 
seisin,  and  procuring  that  also  to  be  re- 
turned, are  the  same  as  when  the  re- 
covery is  suffered  in  person.  But  as 
the  writ  of  dedimus  potesUUem  is  re- 
turned into  the  court  of  Chancery,  it  is 
necesisary  to  send  a  transcript  of  the 
writ»  return,  warrant  of  attorney,  and 
caption  from  thence  into  the  C.  B.  by 


mUtimtts,  Therefore  the  entry  of  the 
recovery  on  the  roll  when  it  is  suffered 
under  a  dedimus,  differs  from  the  entry 
of  a  recovery  suffered  in  person  in  this 
respect,  that  in  the  former  case  the 
mittimus  and  transcript  are  also  en- 
tered verbatim  on  the  roll.  The  form 
of  the  entry  of  a  recovery  with  double 
voucher,  where  ^the  tenant  appears  in 
person,  and  the  vouchee  by  attorney 
on  a  warrant  taken  by  dedimus  potes^ 
statem^  may  be  seen  in  Thes.  Brev.102—- 
105.     Wils.  on  Fines,  3d  ed.  381. 

If  the  vouchee  die^  before  the  return 
of  the  writ  of  summons,  the  recovery 
is  void ;  for  no  judgment  can  be  given 
until  the  vouchee  appear  and  make  de-* 
fault;  but  he  cannot  appear  until  the 
return  of  the  writ,  and  therefore  judg- 
ment given  subsequent  thereto  will  be 
after  his  death,  and  consequently  void ; 
and  this  fact  being  collateral  to  the  re» 
cord,  may  be  assigned  for  error*  1  Wils. 
Rep.  35.  42.  Wynne  v.  Wynne,  S.  P. 
I'BxiTTAlO.Sheepshanksy.Lucas.  And 
the  court  will,  upon  an  affidavit  stating 
the  [death  of  the  vouchee  before  the 
return  of  the  writ  of  summons,  stay  the 
passing  of  the  recovery.  2  Vent.  90. 
Sir  Thoums  Gawer*B  case.  So  if  the 
writ  of  summons  be  returnable  on  a 
Sunday,  and  the  vouchee  die  on  that 
day,  the  recovery  is  void,  because  Sun^ 
day  being  dies  non  Juridicus,  judgment 
could  not  possibly  have  been  given 
until  the  Monday  following;  conse- 
quently judgment  must  have  been 
given  after  the  death  of  the  vouchee. 
3  Burr.  1595.  Swann  v.  Broome*  S.C. 
1  Black.  Rep.  496.  526.  So  if  the 
judgment  be  not  regularly  executed 
by  the  return  of  the  writ  of  seisin,  the 
recovery  has  no  manner  of  operation. 
Sir  W.  Jones,  10.  Aubrey  v.  Lord 
Bridgwater.  Therefore,  if  a  special 
verdict  omit  to  find  a  writ  of  seisin  or 
execution,  it  cannot  be  presumed  by 
the  court,  and  no  advantage  can  be 
I3 
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Careswell  and  another  verms  Vaughan. 


taken  of  tbe  recovery,  nor  will  the 
court  grant  a  vemre  de  navo^  1  Wils* 
52.  WUham  v.  Lewis.  S.  C.  2  Str. 
1184<.  4  Brown.  P.  C.  504*.  But  Lord 
Kenyon  in  Croodright  v.  Rigby^  5  T.  R. 
179.,  said  that  the  case  of  Wi^am  v. 
Lewis  has  always  been  considered  as 
a  strange  case ;  and  the  judges  of  sue- 
ceeding  times  have  been  astonished, 
that  no  application  was  made  to  the 
court  of  Common  Pleas  to  rectify  the 
defect  in  that  recovery,  according  ta 
the  usual  practice  of  that  court  But 
execution  may  be  sued  out,  though  the 
tenant  in  tail  die  after  judgment  and 
before  execution.  Co.  Litt  S61 .  b.  (n) 
In  truth,  the  writ  of  seisin  is  neveor  exe« 
cuted ;  for  it  is  sufficient  if  the  writ  of 
seisin  be  sued  out  and  returned* 

A  recovery  suffered  by  husband  and 
wife,  will  bar  the  wife  of  her  dower ; 
2  Rep.  74.  a.  Lard  OromweWs  case. 
10  Rep.  4S.a.  PorHngton*^  case.  Pigott, 
6^.;  it  being  agreed  by  all  the  judges 
that  the  wife  was  named  in  the  reoo* 
very  that  she  might  be  barred  of  her 
dower.  Plowd.  515.  Eare  v.  Snow.  A 
woman  may  also  bar  herself  of  Aer/9tn- 
ture  by  joining  her  husband  in  suffering 
a  recovery  in  the  same  manner  as  in 
levying  a  fine.  A  i^covery  suffered  by 
tenant  for  life,  without  the  concurrence 
of  the  person  in  remainder  or  reversion, 
operates  as  a  forfeiture  of  his  estate 
for  life  just  as  if  he  had  levied  a  fine,  or 


made  a  feoffinent  in  fee«  1  Rep<  15.  b; 
Sir  W.Peiham's  case.(4>)  A  recovery 
suffered  by  tenant  in  tail,  pastes  to 
the  recoverer  an  absolute  fee  simple 
derived  out  of  ^  estate  tail(p);  so 
that  if  tenant  in  tail. of  lands  byjmr^ 
ehase^  under  a  settlement  made  by  an 
ancestor  £x  parte  matemdi  with  the 
reversion  in  fee  by  descent  ex  parte  ma-^ 
temdf  suffer  a  recovery  to.  iiie  use  <!ff 
himself  and  his  heirs,  the  lands  will  de^ 
aoexxd  to  hiahein  ex  parte  patemdfi  for 
the  new  use  arises  out  of  the  estate  tail, 
and  not  out  of  the  revemon  in  fee: 
JUartin  v.  Straehan,  Willes's  Rep.  444. 
S.C.  lWils.6^  2Str.ll79.  4Bro: 
P-  C.  486.  5  T.  R.  107^  n.  (a).  S.  P: 
5  T.R.  104.  Boev.Baldwere. 

A  recovery  sufibred  by  tenant  in  tall 
lets  in  all  preceding  incumbrances  made 
by  himself,  and  renders  vaKd  all  the 
acts  of  ownenhip  whidi  be  has  exer- 
cised over  the  estate.  As  if  tenant  in 
tail  makes  a  lease  not  warranted  *by 
statute  S2  H.  8;  c.  %.,  or  confesses  a 
judgment,  or  acknowledges  a  recogni- 
sance, and  afterwards  suffers  a  reco- 
very, it  will  operate  as  a  confirmation 
of  those  charges  which  were  before  de- 
feasible by  the  issue.  1  Rdp.  62.  a.  b. 
CZogtief s  case.  2  Rep.  52.  b.  Ckoimley*8 
case.  Pigott,  12a  1  Wils*  277.  Beck 
v«  Webh.  Cruise  on  Reoov.  284.  2d  ed. 
It  is  therefore  dangerous  for  a  tenant  in 
tail,  who  has  in  any  manner  incumbered 


(n)  [See9Bing.  311.317.  Evans  y. 
Griffiths.  2  Moo.  &  Sc  383. 390.  S.  C] 

(o)  [And  it  therefore  destroys  a  con- 
tingent remainder  immediately  expec- 
tant on  the  life  estate,  notwithstanding 
Stat  14  Eliz.  c.  8.  5  Bing.  N.  C.  609. 
JDoe  V.  Gatacre.  7  Scott,  807.  S.  C] 
But  this  must  be  understood  of  a  bare 
tenant  for  life;  for  where  £.,  tenant 
for  life  with  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  ihe  hdrs 


of  his  body  in  tail,  suffered  a  recovery, 
the  court  held  that  it  was  no  forfeiture, 
inasmuch  as  there  was  an  estate  upon 
which  the  recovery  might  leg^ly 
operate^  vi2.  the  remainder  in  tail  in 
B. ;  and  the  remainder  to  his  first  and 
other  sons  in  tail  was  saved  by  the  stat* 
14  Eliz.  c. &  s. 2.  IT. R.  7S8.  Smitk 
V.  Ch(ffhrd. 

(p)  [See  S  A.  &  E.  15.  923.  Doev. 
LordSoarborough.  4N.AM.724.S.G.] 
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Us  estate,  to  suffer  a  recovery ;  because 
the  iDcumbrances  become  valid,  and 
take  place  ds^bre  any  charge  which  is 
made  on  the  lands  after  the  recovery. 
And  though  a  recovery  be  suffered  for 
a  paartkular  purpose^  yet  it  will  con- 
firm all  prior  incumbrances.  As  where 
tenant  in  tail  mortgages  for  years,  and 
afterwards,  in  consideration  of  marriage, 
suffers  a  recovery  for  the  purpose  of 
settling  a  jointure  on  his  wife,  it  will 
enure  to  nutke  good  the  mortgage.  So 
where  he  confesses  a  judgment,  &o. 
and  8uffer8.a  recovery  to  any  eoOaierat 
pturposef  it  makes  good  all  such  incum- 
brances. So  where  tenant  in  tail,  by 
lease  and  release  previous  to  his  mar- 
riage, conveyed  his  estate  to  trustees  to 
himself  for  life,  remainder  to  hb  in- 
tended wife  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage  in 
tail  male;  the  marriage  took  effect,  and 
there  was  issue  a  son;  nineteen  years 
afterwards  the  husband  suffered  a  com- 
mon recovery,  and  declared  U  to  be  to 
ike  use  ef  A.  B.and  his  heirs  in  trustto 
sell  the  premises  for  the  payment  of  his 


ddfts;  A.  B.  sold  the  lands  for  the 
payment  of  the  debts  according  to  the 
trust  reposed  in  him ;  the  tenant,  in  tail 
died,  and  his  son  claimed  the  lands: 
The  court  were  of  opinion  that  the  re- 
covery enured  to  the  uses  of  the  settle- 
ment, and  the  purchaser  had  no  title. 
3  Burr.  1703.  Goodright  ex  demise  of 
Tyrrell  v.  Mead.  But  where  tenant  in 
tail  with  the  reversion  in  fee  creates 
incumbrances,  and  his  soth  on  whom 
the  estate  tail  and  reversion  descends, 
suffers  a  recovery,  it  will  not,  like  a  fine, 
operate  so  as  to  let  the  reversion  into 
possession,  and  make  it  liable  to  his 
father's  debts ;  because  a  recovery  de- 
stroys all  remainders  and  reversions, 
and  the  fee  acquired  by  the  recoveror  is 
derived  out  of  the  estate  tail,  (q)  There- 
fore tenant  in  tail  by  descent,  with  re- 
version in  fee  in  him  also  by  descent, 
ought  not  to'^bar  his  estate  by  jine^  but 
should  suffer  a  recovery,  which  will 
effectually  prevent  the  estate  thus  ac- 
quired from  becoming  liable  to  the 
debts  or  contracts  of  his  ancestor. 
Cruise  on  Recov.  287.  2d  ed. 


{q)  [The  fine,  on  the  other  hand, 
delayed  the  estate  tall,  and  gave  the 
immediate  enjoymwt  of  the  expectancy ; 
inasmuch  as  the  determinable  fee,  into 
which  theestate  tail  was  converted  by  the 
fine,  was  merged  in  the  ulterior  absolute 
fee. — But  by  the  Act  for  the  Abolition 
of  Fines  and  Recoveries  (3  &  4  W.  4. 
c  74.)  s.  39.,  it  is  enacted,  that "  if  a  base 
^  fee  in  any  lands,  and  the  remainder  or 
^  reversioninfee  in  the  same  hinds,  shalU 
«^  at  the  time  of  the  passing  this  Act,  or 
^  at  any.time;ai]terward8,  be  united  in  the 


<<  same  person,  and  at  any  time  after  the 
^'  passing  of  this  Act  there  shall  be  no 
f^  intermediate  estate  between  the  base 
'*  fee  and  the  remainder  or  reversion, 
''  then  and  in  such  case  the  base  fee 
"  shall  not  merge,  but  shall  be  ipso 
^^  facto  enlarged  into  as  large  an  estate 
'<  as  the  tenant  in  tail,  with  the  consent 
*'  of  the  protector,  if  any,  might  have 
^  created  by  any  disposition  under  this 
*'  Act,  if  such  remainder  or  reversion 
<<  had  been  vested  in  any  other  per- 
«  son."] 


I4 


42r 


William,  the  heir  of  Williiam,  versm  Gwyn. 


Case  4. 


William,  the  heir  of  William,  against  Gwyn. 
Easter,  20th  of  King  Chaxles  the  2d.    Boll  260. 


OUR  lord  the  king  has  sent,  to  his  justices  of  his  great 
sessions  in  the  county  of  Brecon,  his  writ  close  in  these 
words,  to  wit :  Charles  the  2d,  by  the  grace  of  God,  oiEng- 
landf  Scotland,  France,  and  Ireland,  king,  defender  of  the 
faith,  &C.  to  our  justices  of  our  great  sessions  of  our  county 
Writ  of  error  in  of  Brecon,  greeting:  Because  in  the  record  and  proceedings, 
nSdThi^l^  ^^^  ^1^  "^  ^^^  giving  of  judgment,  in  a  plaint  which  was  in 
the  court  of  the  lord  Charles  the  first,  late  king  of  England, 
our  most  dear  father,  before  Sir  Marmaduke  Lloyd,  knt.  and 
Walter  Rumsey,  esq.  late  justices  of  our  said  great  sessions, 
by  the  writ  of  him  the  said  late  king,  between  Sibil  William^ 
late  Sibil  Elkin  widow,  who  was  the  wife  of  Th&nuis  fFUliam, 
and  Jenkin  William  now  deceased,  that  he  the  said  Jenkin 
should  render  to  the  said  Sibil  her  reasonable  dower,  which 
had  fallen  to  her  of  the  freehold  which  was  of  the  said  Thomag' 
her  late  husband  in  Uandevalley,  Broyullis,  and  Crickademe, 
whereof  she  had  nothing,  as  it  was  said,  manifest  error  has 
intervened,  to  the  great  damage  of  William  William,  gent, 
son  and  heir  of  him  the  said  Jenkin,  as  by  his  complaint  we 
are  informed :  we  being  willing  that  the  error,  if  any  there 
be,  should  in  due  manner  be  corrected,  and  full  and  speedy 
justice  done  to  the  said  William  in  this  behalf,  do  command 
you,  that  if  judgment  be,  given  thereupon,  then  you  send  to 
us  distinctly  and  openly,  under  your  seal,  the  record  and 
proceedings  aforesdd,  with  all  things  concerning  the  same* 
and  this  writ,  so  that  we  may  have  them  in  five  weeks  from 
[  43  ]  the  day  of  Easter  wheresoever  we  shall  then  be  in  England, 
that  the  record  and  proceedings  aforesaid  being  inspected^ 
we  may  cause  to  be  further  done  thereupon,  for  correcting 
that  error,  what  of  right,  and  according  to  the  law  and  cus- 
torn  of  our  realm  of  England,  ought  to  be  done*  Witness 
ourself  at  Westminster,  the  16  th  day  o{  February  in  the  17th 
year  of  our  reign. 

The  record  and  proceedings,  of  which  mention  is  made  in 

this  writ,  and  all  things  concerning  the  same,  we  send  to  our 

lord  the  king,  at  the  day  and  place  within  contained,  to  this 

Answer.  -^t  annexed,  as  within  we  are  commanded.    The  answer 
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William, 
the  heir  of 
William^ 

>.  GWYN. 


of  Sue  Hichard  Lhyd,  knt.  and  Arthur  Trevor^  esq.  the  jus- 
tices within  named. 

Breconshire  ta  wit.  The  great  sessions  of  our  lord  the 
king  of  the  county  of  Brecon,  holden  at  Brecon,  in  the  countj 
aforesaid,  on  Monday  the  19th  day  of  September,  in  the  12  th 
year  of  the  reign  of  our  lord  Charles  the  First,  late  king  of 
England,  &c.  before  Sir  Marmaduhe  Lhyd^  knt  and  Walter 
Rumsey,  esq.  justices  of  his  said  kite  majesty,  of  his  said  great 
session  of  the  said  county. —  Charles,  by  the  grace  of  God  of  Writ  of  dower, 
England,  Scotland,  France;  and  Ireland,  king,  defender  of  the 
faith,  &c  to  the  sheriff  of  Breconshire  greeting :  Command 
Jenkm  William,  that  justly  and  without  delay  he  render  to 
Sibil  WilHam,  widow,  who  was  the  wife  of  Thomas  William, 
her  reasonable  dower,  which  falleth  to  her  of  the  freehold 
which  was  of  Thomas  William,  her  late  husband,  in  Llande- 
valley,  Crickademe,  and  Broyullis,  whereof  (1)  she  has  nothing 


(I)  This  is  called  a  writ  of  dower 
unde  nihil  habety  and  lies  only  against 
the  tenant  of  the  freehold.  F.  N.  B. 
346,  347.  7th  e(J.  (a)  The  form  of  the 
writ  is  in  the  register,  170.,  which  varies 
from  the  writ  in  this  entry  in  nothing 
else  but  the  style  of  the  court.  When 
a  writ  of  dower  is  intended  to  be 
brought,  the  first  step  is  to  make  out 
a  praeipe  for  the  writ  in  this  form : 
«'  Staffordshirey  to  wit :  CommeladA.B* 
"  that  justly  and  without  delay  he  render 
**  to  C  2>.  widow,  who  was  the  wife  of 
"  T.D.y  her  reasonable  dower,  which fall- 
**  eth  to  her  out  of  the  freehold  which 
«<  was  of  the  said  J^jD.  late  her  husband, 
'<  in  the  parish  of  J^.  [or  parishes  of  £ 
'*  F.  and  G.] ,  whereof  sHe  has  nothing,  as 
<<  she  says — Returnable  in  eight  days  of 
"  The  Purification  of  the  blessed  Virgin 
**  Mary"  A  writ  is  thereupon  made  out. 


which  will  not  be  valid,  unless  drawn  in 
the  form  above  mentioned ;  for  where  it 
was  <<  command  A.  that  &c.  he  render 
"  to  E,  F.  her  reasonable  dower,  which 
*'  falleth  to  her  out  of  the  freehold  which 
"  was  of  B.  F,  late-her  husband,  ^c." 
an  objection  was  taken  to  the  writ, 
because  it  was  not  "  Command  A.  that 
<<  &c.  he  render  to  E,  F.  who  was  the 
"  wife  ofB.  F.  Sfc.;*  for  she  ought  to  be 
named  wife  ofB.  F.  in  the  beginning  of 
the  writ,  it  being  the  name  by  which 
she  has  any  claim  to  dower :  the  court 
held  the  objection  fatal,  and  that  the 
omission  was  not  supplied  by  the  sub- 
sequent words  «*  ofB.  F.  her  husband, 
«  Sfcr  Cro.  Jac  217.  FulUam  v.  Harris. 
When  the  writ  is  obtained,  the  process 
is  a  summons,  and  grand  and  petit  cape. 
F.  N.  B.  348.  The  summons  is  always 
made  upon  the  land  by  two  summoners, 


(a)  [The  writ  of  right  of  dower  and 
writ  of  dower  unde  nihil  habet  are  ex- 
cepted from  the  Abolition  of  Real  Ac- 
tions by  Stat  3  &  4  W.  4.  c.27.  s.  36. 
The  writ  of  right  of  dower  is  the  proper 


remedy  where  a  woman  is  endowed  of 
parcel  of  her  dower,  and  is  deforced  of 
the  residue  in  the  same  vill  by  the  same 
tenant  by  whom  she  was  endowed  of 
part-2 
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Winiani)  the  heir  of  WiOiam,  verms  Gwyn. 


William,  flS  she  says,  aad  whereof  Ae  complains  that  the  eaid  Jenkxn 

the  heir  of  deforceth  her ;  and  unless  he  shall  do  so,  and  if  the  said  SibSL 

o  Gwyn  *  ^^"^  ^^  y^^  secnritj  to  prosecute  her  daim,  then  sammon 

■  by  good  summoners  the  «aid  Jeiikin,  that  he  be  before  our 


whether  the  tenant,  or  any  other  per* 
son  for  him,  is  there  or  not :  and  the 
demandant  is  not  bound  to  give  him  no- 
tice of  the  summons.  2  Inst  25S.  The 
manner  of  summoning  the  tenant,  the 
reader  may  see  in  Dalton,  Sheriff,  149. 
151.  Hob.  ISS.  AUen  v.  Walter.  And 
for  the  avoiding  of  such  sunu^ons  in 
real  actions,  without  convenient  notice 
to  the  tenants  of  the  freehold,  it  is 
enacted  by  stat  31  Eliz.  c.  3.  s.  2.  *'  that 
'<  after  every  summons  upon  the  land  in 
**  any  real  action,  fourteen  days  at  the 
**  least  before  the  day  of  the  return  there- 
**  of,  proclamation  of  the  summons  shall 
<<  be  made  on  a  Sunday  immediately  after 
'<  divine  service  and  sermon,  if  any  ser- 
'^  mon  there  be,  and  if  no  sermon  there 
"  be,  then  forthwith  after  divine  service, 
"  at  or  near  to  the  most  usual  door  of 
^  the  church  or  chapel  of  that  town  or 
*'  parish  where  the  land,  whereupon  the 
^<  summons  was  made,  doth  lie ;  and  that 
<<  proclamation  so  made  as  aforesaid  shall 
**  be  returned,  together  with  the  names  of 
<<  the  summoners ;  and  if  such  summons 
<<  shall  not  be  proclaimed  and  returned 
<<  according  to  the  tenor  and  meaning 
"  of  this  Act,  then  no  grand  cape  to  be 
<<  awarded,  but  alias  and  pluries  sum- 
**  mens  as  the  cause  shall  require,  until  a 
**  summons  and  proclamation  shall  be 
"  duly  made  and  returned  according  to 
«  the  meaning  of  this  Acti"  Hence  it 
appears  that  the  summons  and  proclam- 
ation must  be  at  least  fourteen  days  be- 
fore the  retum.of  the  summons,  that  is,  of 
the  writ  of  dower,  the  summons  being 
returnable  on  the  day  of  the  return  of 
the  writ  The  sheriff,  upon  the  receipt 
of  the  writ,  makes  his  warrant  in  this 
form:  *'J.  W.  esq.  sheriff  of  Stafford^ 


«  shirey  to  M.  N.  and  O.  P.  my  bailiffe 
*<  for  this  time  only,  greeting ;  by  virtue 
"  of  a  writ  of  dower  of  our  lord  the  king 
^^  unde  nihil  habet  to  me  directed,  I  com- 
''  mand  you  that  you  command  A.  B. 
^  that  justly  and  without  delay  he  render 
<'  to  C2>.,  who  was  the  wife  ofJ,D,y  her 
M  reasonable  dower,  which  &c.  (as  in 
<<  the  writ)  deforceth  her ;  and  unless  he 
*'  shall  do  it,  then  summon  the  said  A,B. 
*<  that  he  be  before  the  justices  of  our 
<<  lord  the  king  at  Westminstery  in  eight 
«  days  of  The  Punficadon  of  the  blessed 
"  Virgin  Mary^  to  shew  wherefore  he 
<'  will  not  do  it ;  and  that  after  the  said 
'<  summons  is  made,  you  do,  at  the  most 
<'  uisual  door  of  the  parish  church  of  the 
^*  parish  of  J^.  on  Sunday  next  after  the 
**  said  summons,  immediately  after  diving 
*^  service  is  ended,  proclaim  the  same 
**  summons  according  to  the  form  of  the 
<<  statute  in  such  case  made  and  provid- 
^  ed. — Given  under  the  seal  of  my  office, 
**  &C."  The  form  of  the  summons,  in  con- 
sequence of  this  warrant  from  the  sheriff, 
is  this,  <<  By  virtue  of  his  majesty's  writ 
^  of  dower  unde  nihil  habet  to  the  sheriff 
<<  oi Staffordshire^xrecteAy  and  by  virtue 
<<  of  the  said  sheriff's  warrant  to  us  di- 
**  rected,  we  do  hereby  require  and  com- 
<c  mand  you,  that  you  render  to  CD.&c. 
<<  (as  in  the  writ)  as  she  alleges,  and 
'<  complains  that  you  the  saidii.j&.  keep 
<<  her  out  of  the  same  ;  and  if  you  refuse 
^  so  to  do,  then  we  do  hereby  summon 
'<  you,  that  you  be  and  appear  before  his 
''  majesty's  justices  at  Westminster^  in 
**  eight  days  of  The  Purifidatiany  to  shew 
'<  cause  why  you  do  not."  Afterwards 
the  sheriff  returns  the  writ  thus  indorsed: 
«  Re6elted,  IstJawttoyy,  179T.  Pledges 
<*  of  prosecution,  John  Doe  and  Richard 
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jnstioes  of  our  great  sesmonfl  of  your  county,  on  Monday  in 
oar  next  great  eeasionB  to  be  holden  in  your  county,  where- 
soever it  shall  happen  to.be  hoUen  in  your  county,  to  shew 
whecalbre  he  has  not  done  it,  and  have  there  the  summoners. 


William, 
the  heir  of 
William, 

«.  GWYN. 


^  Roe.  Summoners  ofthe  within  named 
**  A»  B*  Thomoi  Norris  and  JitmeM 
^  Symp9on ;  and  after  the  aforesaid 
**  summofas  made,  to  wit,  at  the  most 
^  usual  door  of  the  parish  church  of  ^. 
**  Within  specified,  within  which  the  to* 
'<  nements  within  mentioned  do  lie,  upon 
**  the  Lord's  day,  to  wit,  the  5th  day  of 
^  Jtutuarjfy  in  the  year  of  our  Lord  1797, 
*  immediately  after  divine  service  and 
^  sermon  in  the  sud  church  was  ended, 
^  I  made  proclamation  of  the  aforesaid 
**  summons  according  to  the  form  of  the 
^  statute  in  such  case  made  and  provided. 
•«  J.  W.  €sq.  sheriff.** 

It  has  been  held,  that  the  proclam- 
ation of  the  summons  must  be  at  1^ 
parish  ekurth  door,  though  it  lies  in 
another  county ;  Cro.  ^iz«  472.  Re- 
fitter B  case;  and  it  must  appear  on 
the  return,  that  the  land  lies  within  the 
parbh  where  the  proclamation  of  the 
summons  was  made,  and  that  the  pro- 
chmatioo  was  made  f^tcr  the  summons. 
1  Mod.  197.  Fumis  v.  Wakrhouse. 
Where  the  lands  lie  in  severtd  parishes 
or  townships^  it  seems  that  a  proclam- 
ation made  at  lihe  church  or  chapel 
door  of  one  parish  or  township  is  suffi- 
cient within  the  Act.  Hob.  1S3.  AUen 
V.  Walter.  But  a  return  that  the  sheriff 
had  prochdmed  *<  the  contents  of  the 
**  wrii^'  is  insufficient,  because  he  must 
proclaim  that  he  made  summons  of  the 
land.  Ibid.  However,  according  to  the 
modem  practice,  it  seems  sufficient  to 
retnm  that  he  the  sheriff  had  made  pro- 
clamation ^  of  the  said  summons  accord* 
**ing'toiheformoftheHatutey^.'*  On 


the  return  of  the  summons,  the  tenant  is 
entitled  to  an  essoin,  which  is  entered 
in  the  office  of  the  clerk  of  the  essoins  of 
the  C.  B.  upon  the  day  of  such  return  : 
but  it  cannot  be  entered  hy  attorney ; 
for  it  is  inconsistent  to  say  that  a  man 
has  a  legal  excuse  for  nM  appearing^ 
when  he  does  really  appear  by  attorney: 
2  Wils.  le^.  Anson  y.Jejffreson.  After 
the  essoin  is  entered  by  the  tenant,  it  is 
the  duty  of  the  demandant  to  adjourn 
it;  and  if  he  neglect  to  do  so,  after  a 
rule  given  by  the  tenant,  '<  unless  the 
«<  demandant  shall  adjourn  the  essoin,  a 
**  non-pros,  will  be  signed,"  the  tenant 
may  sign  a  non-pros,  (b);  which  rule 
and  non-pros,  are  given  in  the  office  of 
the  clerk  of  the  essoins,  on  rolls  kept  for 
that  purpose.  1  Rich.  Pnict.  of  C.  P. 
26.5thed.  By  the  stat  24  Geo.  2.  c.  48. 
s.  S.  the  day  of  adjournment  in  a  writ 
of  dower  is  to  tne  fourth  return  next 
ensuing  the  return  of  the  writ  of  dower 
both  indunve ;  as  if  the  writ  be  return- 
able in  eight  days  of  The  Ptaification, 
the  adjournment  day  is  in  one  month  of 
Easter.  But  if  the  tenant  do  not  enter 
his  essoin  on  the  return  of  the  sum- 
mons, the  demandant  may,  on  the  day 
of  exceptions,  which  is  the  day  next  after 
the  essoin  day,  enter  a  ne  recipiatur. 

If  the  tenant  neglect  to  appear  on  the 
return  of  the  summons,  or  enter  an  es- 
soin ;  or,  in  case  of  an  essoin  being  en- 
tered, do  not  appear  on  the  day  given  by 
the  adjournment  of  the  essoin,  which, 
we  have  seen,  is  the  ibttrth  return  day 
after  inclusive,  the  next  process  for  the 
demandant  to  sue  out  is  liie  yrand  cape. 


(b)  [See  10  Bing^  65.  Twyniny  v.  Ltntmdes.  .  3  Moo.  &  8^  44S«.  St  C.] 


43  c 


William,  the  heir  of  William^  versiLS  Gwyn. 


[^William, 
the  heir  of 

WiLLIAMi 

V,  Gwyn. 


and  this  writ.  Witness  oursdf  at  Brecon,  the  3d  day  of 
September,  in  the  12th  year  of  our  reign*  Pembroke  and 
Montgomery.  Pledges  to  prosecute  John  Doe  and  Richard 
Roe. — Summoners,  John  Denn  and  Richard  JF0in. — John 
Herbert,  esq.  sheriff 


The  form  of  the  writ,  when  the  default 
is  for  not  appearing  on  the  return  of  the 
summons,  may  be  thus :  <<  George  the 
«<  third,  &c.  Take  into  our  hand,  by  the 
'<  view  of  good  and  lawful  men  of  your 
**  county,  the  third  part  of  2  messuages, 
'<  100  acres  of  land,  10  acres  of  meadow, 
'*  and  5  acres  of  wood,  with  the  appur- 
'<  tenances,  in  the  parish  of  E.,  in  your 
"  county,  which  C,  D.  in  our  court,  be- 
<<  fore  our  justices  at  FPeflmtiMler,  claims 
«  as  the  dower  of  her  the  said  C  D. 
*^  of  the  endowment  of  •/.  Z>.  her  late 
*^  husband,  against  A.  JB.,  by  our  writ 
**  of  dower  unde  nihil  habet,  for  the 
**  default  of  him  the  said  A.  B.;  and  the 
^'  day  of  the  taking  thereof  make  known 
*'  to  our  justices  at  Westminster  by  your 
**  letters  under  seal,  and  summon  by  good 
^'  summoners  the  said  A.  B.  that  he  be 
^  before  our  justices  at  Westminster,  in 
"  fifteen  days.'of  Easier,  to  answer  and 
«shew  wherefore  he  was  not  before 
'<  our  justices  at  Westminster  in  eight 
**  days  of  The  Purification,  according 
^<  as  he  was  summoned;"  but  when 
the  default  is  for  not  appearing  on  the 
adjournment  day  of  the  essoin,  then, 
<<  wherefore  he  did  not  keep  the  day 
<<  given  him,  by  reason  of  his  essoin, 
<'  before  our  justices  at  Westminster,  in 
**  one  month  of  Etuter  last  past ;  and 
<<  have  there  the  names  of  those  by 
<'  whose  view  you  shall  do  this,  and 
<<  this  writ  Witness,  John  Lord  El- 
^*  don,  at  Westminster,  the  9th  day  of 
«  April,  in  the  40th  year  of  our  reign." 
If  the  sheriff  do  not  return  the  writ, 
the  demandant  may  sue  out  an  alias 
grand  cape  at  the  return  of  the  first 
writ.  The  form  of  the  entry  of  the  ^mntf 


cape  and  alias,  when  the  tenant  makes 
default  at  the  return  of  the  summons, 
may  be  seen  in  Rast  239.  a.  pL  4«  But 
if  the  sheriff  executes  the  writ,  the 
return  is  indorsed  on  it  in  this  form: 
'<  By  virtue  of  this  writ  to  me  directed, 
^  on  the  5th  day  of  April,  in  the  year 
<<  within  written,  I  have  taken  into  the 
^'  hands  of  our  lord  the  king,  by  the 
«  view  of  Oliver  Prichott  and  Nicholas 
*^  Reed,  good  and  lawful  men  of  my 
«  county,  the  third  part  of  the  lands 
<«  and  tenements  within  mentioned  with 
<<  the  appurtenances,  as  I  am  within 
^'  commanded :  and  I  have,  by  Thomas 
<<  Norris,  and  John  Sympson,  given  no- 
<<  tice  to  the  within  mentioned  A.B.  to 
^<  be  and  appear  before  hb  majesty's 
<' justices  at  Westminster,  at  the  time 
"  and'  place  within  mentioned,  as  I  am 
«  also  within  commanded.  Summoners 
<<  of  the  within  named  A.  B*,  Thomas 
*'  Norris,  and  John  Sympson.  J.  W* 
**  esq,  sheriff."  If  the  tenant  neglect  to 
appear  on  the  return  of  the  grand  ctqfe, 
the  demandant  is  strictly  entided  to 
judgment  of  seisin  and  to  an  award  of  a 
writ  of  inquiry  of  damages ;  but  if  the 
tenant  appear  on  the  return  of  the  grand 
cape,  the  demandant,  instead  of  insist- 
ing upon  final  judgment  against  the 
tenant  for  his  default  to  the  summons, 
may  wave  the  default,  and  take  an  ap- 
pearance upon  the  grand  cape  ;  and  so 
in  a  petit  cape.  1  Salk.  216,  217. 
Staple  V.  Hayden.  S.C.  6  Mod.  4.  An- 
ciently this  waver  could  only  be,  where 
the  tenant,  at  the  return  of  the  grand 
cape,  waged  his  law  of  wm^summons ; 
see  Co.  £nt  175.  b.  176.  a.  1  Brown. 
£nt  20%  203. ;  but  it  seems  now  to  be 
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Brecanshire,  to  wit.    It  is  oonBidered  by  the  court  of  our    William, 
lord  the  king  here,  that  Letois  Lloyd,  gent,  and  Huffh  Mert*    the  heir  of 
diik,  gent,  do  sue  for  SSnl  fFilliam,  who  is  within  age,  as  her    ^'q^I^' 
next  fiiendsy  against  Jenhin  fFUHam,  in  a  plea  of  dower, —  »    * 
Charles,  by  the  grace  of  God,  of  England,  Scotland,  France,  Ordered  that 
and  Ireland,  king,  defender  of  the  faith,  &c  to  the  sheriff  of  ^^^^ 
Breconshire,  greeting;  CommaJidJenkin  William,  that  justly  demandan^ 
and  without  delay  he  render  to  Sibil  William,  widow,  who  Snt^M^er"" 
was  the   wife  of  Thomas   William,  her  reasonable  dower,  next  friendi. 
which  falleth  to  her  of  the  freehold  which  was  of  Thomas  Re-suminoiis. 
WiUiam,  lata  her  husband,  in  Llandevalley,  Crickadem,  and 
BroytdUs,  whereof  she  has  nothing,  as  she  says,  and  whereof 
she  complains  that  the  said  Jenkin  deforceth  her,  and  unless 
he  shall  do  so,  then  (2)  re-summon  by  good  summoners,  the 
said  Jenkin,  that  he  be  before  our  justices  of  our  great  ses- 
sions of  your  county,  at  Brecon,  in  your  county,  on  Wednesday 
next  ensuing,  to  shew  wherefore  he  has  not  done  it,  and      C  44  ] 
wherefore  he  was  not  in  our  court  before  our  justices  of  our 
great  sessions  of  your  county,  on  Monday  in  that  same  sessions 
in  your  county,  as  he  was  summoned :  and  have  there  then 
the  summoners  and  this  writ.     Witness  Sir  M.  Lhyd,  knt. 
at  Brecon,  the  19th  day  of  September,  in  the  12th  year  of  our 
reign.     Summoners,  John  Denn  and  Richard  Fenn. — Johii 
Herbert,  esq.  sheriff 

Pleas  at  Brecon,  in  the  county  of  Brecon,  before  Sir  Mar- 
maduke  Lloyd,  knt.  and  Walter  Rumsey,  esq.  justices  of  our 
lord  the  now  king  of  his  great  sessions  of  the  said  county,  at 
the  great  sessions  of  our  said  lord  the  king  of  the  said  county 
holden  at  Brecon  aforesaid,  in  the  ssdd  county,  on  Monday 
the  19th  day  of  September,  in  the  12th  year  of  the  reign  of 
our  lord  Charles,  by  the  grace  of  God  of  England,  Scotland, 
France  and  Ireland,  king,  defender  of  the  faiUi,  &c. 

(3)  Breconshire,  to  wit.    Sibil  William,  widow,  who  was  the  Count. 


iafficient  to  say,  that  the  demandant  re-  the  summons,  or  in  case  of  an  essoin 

leases  the  default  of  appearance  on  the  being  cast,  upon  the  aiyoumment  day  of 

return  of  the  summons.    Robins.  Ent.  the  essoin ;  or  if  he  appear  upon  the 

268.  return  of  the  grand  cape,  and  the  de- 

(2)  A  re-summons  is  neither  neces-  mandant  release  the  default  of  appear- 
sary  nor  usual ;  but  it  b  held  that  it  ance  upon  the  summons ;  the  demandant 
may  be  by  custom.  Com.  Dig.  Pleader  must  then  count.  The  declaration  in 
(2  T.).  this  entry  is  in  the  usual  form,  except 

(3)  But  if  the  tenant  appear  upon  that  the  demandant,  being  an  infant^ 
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WilKam,  the  lieir  of  "William,  versus  Gwyn. 


William,  infe  of  Thomas  William^  by  Lewis  Lloyd  and  Hugh  Meredith^ 

the  heir  of  ^rho  are  admitted  by  the  court  of  our  lord  the  king  here  to 

V  GwYN^'  prosecute  for  the  saii  Sibily  who  is  within  age,  as  her  next 

>  '  friends,  demands  against  Jenkin  WUliam  a  third  part  of  llie 


sues  by  her  next  friend,  instead  of  at- 
torney;  and  that  it  is  also  sometimes 
the  practice  to  add  after  husband  the 
words,  "  by  writ  of  our  lord  the  king  of 
"  dower,  whereof  she  has  nothing." 
But  this  addition  does  not  seem  ne- 
cessary. If  the  lands  lie  in  several 
parishes,  it  seems  the  better  way  to 
specify  the  particulars  in  each  parish : 
as  the  third  part  of  &C  in  the  parish  of 
A,  and  the  third  part  of  &c.  in  the 
parish  of  B.  &c.  The  count  must 
demand  a  third  part  of  the  whole  pre- 
mises, as  a  third  part  of  two  messuages, 
100  acres  of  land,  &c.;  for  if  the  de- 
mand be  of  three  messuages  and  50 
acres  of  land,  it  is  bad,  though  three 
messuages  and  50  acres  of  land  are  th^ 
third  part  of  the  whole  estate.  3  Ley. 
169.  Whdpdale  v.  Whdpdale.  The 
word  tenement  has  been  held  to  be  of 
too  uncertain  and  general  a  description ; 
because  in  real  actions  the  premises  must 
be  described  with  such  precision  and 
certainty  as  to  enable  the  sheriff  to  de- 
liver seisin  of  them  to  the  demandant ; 
but  tenement  is  a  wcnrd  which  may  signify 
either  houses^  or  kmdsy  pr  any  thing  else 
that  may  be  holden  ;  and  a  judgment  in 
dower  for  tenements  was  reversed  in  the 
K.  B.  for  that  reason,  though  the  tenant 
confessed  the  action,  and  the  sheriff  had 
delivered  seisin.  2  Ld.  Raym.  1384*. 
Kerry  v.  Kent,  S.  C,  8  Mod.  355. 
1  Str.  625.  The  word  tenement  was 
at  that  time  holden  to  be  also  too  uncer- 
tain in  an  ejectmenty  and  for  the  same 


reason.  2Sir.S^.Goodtiaey.WaUoH. 
3  Wils.  23.  Goodtitk  v.  Flood.  But  as 
ejectments  are  under  the  control  of  the 
courts  where  they  are  brought,  and  the 
lessor  of  the  plaintiff  must  at  his  peril 
shew  the  premises  he  has*  recovered  to 
the  sheriff,  it  was  afterwards  held  that 
fenaiMM^  was  well  enough  in  an  ^^ecimenfc 
1  Burr.  623.  Cottingham  v.  King.  S 
Burr.  2678.  Connor  v.  West  1  T.  R.  1 1. 
Doe  V.  Denton.  But  the  authority  of 
these  cases  has  been  overruled  in  a  late 
case,  where  an  ejectment  for  a  messuage 
and  tenement  was  adjudged  bad  after 
verdict  and  judgment  wais  arrested. 
1  East.  44K  Doe  v.  Plowman,  (c)  If 
the  count  does  as  usual  demand  a  third 
partf  &C.  and  the  landd  are  of  gavelkind 
tenure,  the  tenant  may  aver  them  to  be 
so,  and  plead  in  bar,  that  by  custom  the 
wife  is  entitled  to  be  endowed  of  a 
moiety y  dum  sola  et  casta  remanserit,  and 
that  she  married  again;  or  if  the  de- 
mandant has  remained  single,  it  seems 
it  will  be  equally  a  good  defence  to  say, 
that  she  is  entitled  to  be  endowed  of  a 
moiety  dum  sola  ifc.  ^  for  it  shaU  not  be 
In  her  power  to  wave  her  jcttstonuury 
dower,  and  take  a  third  part  at  common 
law ;  because  in  that  case  she  would  be 
entitled  to  retain  her  dower,  although 
she  married  again.  1  Leon.  133.  HuM 
y.  Gilbom.  S.C.  Cro.  Eliz.  121.  &  ?• 
Ibid.  825.  Davies  v.  Selby.  Rob.  Ent. 
245.  CcLitt.  33.b.  Rob.  Gavelkind, 
179—183.    Sav,91. 


(c)  Where  the  declaration  ii^as  for  by  the  judge's  notes,  and  enter  the 
a  messuage  and  tenement^  the  court  after  verdict  for  the  messuage  only.  8  East, 
verdict  gave  leave  to  amend  ih&postea    $57.  GoodtOk  d.  Wright  v.  Oi»ay. 


m.  21  &  22  Car.  n.  Regis. 


Ua 


William, 
the  heir  of 
William, 

V*  GWTO. 


manor  of  Crichademe  and  Bhywe,  and  of  14  messaages,  two 
water  com  grist  mills^  500  acres  of  land,  60  acres  of  meadow, 
100  acres  of  pastare,  100  acres  of  wood,  200  acres  of  fiirze 
and  heath,  with  the  appurtenanoes,  and  80  shillings  of  rent, 
in  Uandevalleyy  BroyuUb^  and  Crickademe,  as  her  dower,  of 
the  endowment  of  the  said  Thamasy  her  kte  husband,  &c. 

(4)  And  the  said  Jenkin,  by  fFiUiam  Watkms  his  attorney,  NU  didt. 


(4)  After  thedemandant  has  counted, 
it  is  held  in  many  cases  that  the  tenant 
may  pray  a  view ;  Co.  £nt.  177*  a. 
Rast  Ent.  228.  b.  2S2.  b.  2S9.  b.  Clift. 
299.  S  Lev.  169.  Whelpdale  v.  Whelp- 
dale.  Ibid.  220.  Semes  Y.  Rich  f  but 
Dyer,  179.  a.  pi.  41.  2  Inst.  481. 
45  Edw.  3.  17.  pi.  3.  Fitz.  View,  55. 
2  Lev.  117.  Astmal  v.  Astmal,  are  to 
the  contrary ;  and  it  is  probable,  that 
the  strong  inclination  of  the  court  would 
be  to  discountenance,  if  not  disallow, 
the  plea,  being  a  dilatory,  as  it  neces- 
sarily occasions  great  delay  in  a  demand 
much  favoured  in  law,  and  the  widow  is 
in  the  niean  time  without  any  support. 
It  is  now  held  that  an  imparlance  is  not 
to  be  granted  in  dower.  Barnes,  2. 
Foster  v.  Kirhley.  At  common  law,  if 
the  husband  died  seised  of  the  land,  the 
heir  was  not  entitled  to  a  view,  because 
the  law  presumed  he  knew  the  lands 
which  his  ancestor  had  at  the  time  of 
his  death.  2  Inst  481.  But  if  the 
husband  aliened  the  land,  the  tenant 
was  entitled  to  a  view  at  the  common 
law :  But  by  stat  Westm.  2.  (13  Edw.  1. 
e.  48.)  the  view  is  taken  away  where 
the^husband  aliened  the  lands  to  the 
tenant,  or  his  ancestor.  Therefore,  if 
the  tenant  in  either  of  these  cases 
demands  a  view,  the  demandant  may 
counterplead;  and  where  the  coun- 
terplea  is,  because  the  husband  had 
aliened,  the  word  alienavii  is  proper, 
heing  used  in  the  statute.  3  Lev.  220. 
Bemes  v.  Bich.  3  Lev.  168.  Whelp^ 
dale  V.  Whe^ale.  The  form  of  the 
plea  and  counterplea  may  be  ^en  in 


Clift.  299.  So  the  tenant  may  pray  a 
view  befi^re  the  count  Cro.  Car.  351. 
Wiehhamv.EnfieU.  Willes' Rep.  347. 
Davis  V.  Lees,  Issue  may  be  taken  on 
the  counterplea.  Rast  Ent  239.  b.  If 
the  tenant  demurs  to  the  counterplea, 
and  it  is  adjudged  against  him,  the  judg- 
ment will  be  peremptory.  Com.  Dig. 
Pleader  (2  Y.  3.).  But  where  the  view 
is  granted,  the  tenant  is  again  entitled 
to  the  same  essoin  as  before ;  and  at  the 
return  of  the  view,  or  the  adjournment 
of  the  essoin,  the  demandant  must  count 
de  novo.  If  the  tenant  pleads  non-tenure, 
joint-tenancy,  &c  in  abatement  of  part 
of  the  demand,  the  demandant  may 
abridge  or  narrow  her  demand  to  the 
residue,  and  the  writ  will  remain  good ; 
and  she  may  do  so,  though  the  tenant 
does  not  plead  in  abatement  See  post, 
330.  Dennis  v.  Dennis.  Lev.  Ent  76. 
The  rule  upon  this  subject  is  laid  down 
by  Juyn  chief  justice  in  14  H.  6.  3,  4. 
Bro.  Abr.  12.,  who  said,  **  that  in  all 
**  cases  where  the  writ  is  de  libero  tene» 
^  mento  generally,  as  in  assize  and  writ 
^  of  dower,  where  the  writ  is  *  her 
**  reasonable  dower,  which  falleth  to  her 
**of  the  freehold  of  W.  her  husband,' 
*^  the  demandant  may  abridge  his  plaint 
**  or  demand ;  and  tiie  reason  is,  *  be- 
**  cause,  although  he  abridges  some 
^  acres,  yet  the  writ  remains  true  as  to 
**  the  rest,  it  being  liberum  tenementum 
^  still ;  but  in  a  prescipe  quod  reddaty 
'^  where  a  certain  number  of  acres  is 
<<  demandedj  the  demandant  cannot 
-«  abridge,  for  he  would  fabify  his  writ : 
^  and  where  a  writ  b  acknowledged  to 
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William,  the  heir  of  William,  verstis  Gwyn. 


William, 
the  heir  of 
William, 

V.  GWYN^ 

^ . ' 

Petit  cape. 


comes,  and  says  nothing  in  bar  or  preclusion  of  the  said  SUnl, 
whereby  the  said  Sibil  remains  undefended  therein  against  the 
said  Jenkin  ;  judgment  that  the  third  part  of  the  manor,  tene- 
ments, and  rent  aforesaid  with  the  appurtenances,  be  taken 
into  the  hands  of  our  lord  the  king,  and  the  day,  &c  and 


«<  be  false  in  part,  it  must  abate  in  the 
<<  whole ;  and  even  in  an  assize  de  libero 
<<  ienemento  in  A.  and  Bf  the  plaintiff 
**  cannot  abridge  his  demand  as  to  M 
^  in  B.y  for  his  writ  would  be  false ;  and 
<<so  note  the  difference.'" — See  stat 
21  H.  a  c.  S.  See  also  3  Lev.  68. 
Chetham  v.  Sleighs  Heme,  342.  Bro. 
Abr.  pL  2.  10.  17,  18.  28.  But  see 
19  H.  6. 1 3.  Bro.  Abr.  32.  Com.  Dig. 
Abr.  (A.)  Vin.  109.  Booth,  290.  at 
what  time  the  plaint  may  be  abridged. 
It  seems  in  the  nature  of  a  nolle  prosequi 
as  to  part. 

There  are  some  pleas  which  may  be 
pleaded  in  abatement;  as  ancient  de* 
mesne,  1  RoL  Abr.  322.  (£.)  pi.  2.  Rob. 
Ent  250.  Ash.  £nt  297^  which  may 
be  pleaded  even  after  a  release  of  the 
default  of  appearance  to  the  summons 
upon  the  return  of  the  grand  cape  ;  or 
in  other  words,  though  the  tenant  does 
not  appear  until  the  return  of  ihe  grand 
cape.;  1  RoU  Abr.  324.  (H.)  pi.  1.; 
or  that  the  denumdant  married  pending 
the  action;  see  the  form  of  the  plea. 
Co.  £nt  173.  b.  The  plea  of  non- 
tenuref  either  of  the  whole  or  part, 
though  usually  called  a  plea  in  abate- 
ment,  concluding  with  praying  judg* 
ment  of  the  writ,  is  not  strictly  a  plea 
in  abatement,  though  a  diUtory;  for 
so  far  from  giving  the  demandant  a 
better  writ,  the  plea  is  that  the  tenant 
is  not  liable  to  the  action,  inasmuch  as 
he  does  not  hold  the  land  in  any  shape ; 
and,  besides,  it  is  frequently  pleaded  as 
to  part,  along  with  a  plea  in  bar  to  the 
rest.  See  the  form,  Rast.  En 1 231 .  a,  b. 
232.  b.  1  Bro.  Ent.  205.  Clift.  303. 
pi.  11.    Rob.  Ent.  246*    1  Lutw.  716, 


717*  When  non-tenure  is  pleaded  to 
part,  and  the  demandant  admits  the 
plea,  she  may  abridge  her  demand  to 
the  residue,  as  we  have  already  ob- 
served. 

As  to  pleas  in  bar  in  this  action,  they 
are  of  two  sorts — one  denying  the  right 
of  the  demandant  to  any  dower  at  all, 
and  the  other  admitting  her  right,  but 
alleging  some  excuse  for  not  having 
assigned  it  before.  Under  the  former 
head  are  included  the  following  among 
other  pleas  —  as  that  the  demandant's 
husband  made  a  feoffment  of  the  lands 
to  the  tenant,  and  was  afterwards  at- 
tainted of  treason;  and  a  replication 
that  her  husband  was  pardoned  will  not, 
it  seems,  be  any  answer;  for  her  title  be- 
gins by  her  marriage,  and  must  continue 
and  be  consummated  by  the  death  of 
the  husband;  but  the  attainder  inter^ 
rupts  her  title  as  an  elopement  by  her 
would  have  done;  and  this  interrup- 
tion is  not  helped  by  the  subsequent 
pardon.  1  Leon.  3.  Mayney%  case. 
2  Hawk.  P.  C.  c.  49.  See  statute  5  & 
6  Edw.  6.  c.  11.  s.  13.  So  the  tenant 
may  plead  in  bar  that  the  demandant's 
husband  was  never  seised  of  such  an 
estate  in  the  lands  that  she  can  have 
any  legal  claim  to  be  endowed  of  them ; 
as  that  he  was  only  tenant  for  life,  or 
donee  in  special  tail  by  a  former  wife : 
this  is  usually  termed  a  plea  of  it^  ungues 
seisie  que  dourer*  See  the  form  of  the 
plea,  Rast  Ent  230.  a.  Co.  Ent  176.  a. 
Heme,  340.  Rob.  Ent  237.  1  Bro, 
Ent.  203.  Clift  203.  pi.  12.  Or  the 
tenant  may  plead  the  former  plea  as 
to  part,  with  one  or  more  pleas  to  the 
residue.    Heme,  340.    Rob.  Ent  22$7. 
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that  he  be  summoned  that  he  be  on  Monday  in  the  next  great  William, 

sessions,  &c.  wheresoever,  &c.  to  hear  their  judgment  there-  *he  heir  of 

on,  &C.     At  which  day  here,  to  wit,  at  Brecon  aforesaid,  in  ^  q wyn'' 

the  county  aforesaid,  in  the  next  great  sessions  of  our  lord  the  ^ 


279.  Clift.  303.  pi.  13.  (d)  So  the 
tenant  may  plead  that  the  demandant 
and  her  supposed  husband  were  never 
accoapled  together  in  lawful  matrimony; 
and  if  she  replies  she  was  married  at  B. 
in  such  a  dioeesey  the  court  will  send 
a  writ  to  the  bishop  to  certify  whether 
there  was  a  marriage  or  not ;  and  as  the 
fact  is  to  be  tried  and  determined  by 
his  certificate,  (see  the  form  as  well  of 
the  pleadings  as  of  the  writ  and  certifi- 
cate. Rast  £nt  228.  a.  228.  b.  Co. 
Ent.  180.  a,  b.  181.  a.    Rob.  Ent  240. 

1  Bro.  Ent  204.,)  therefore  it  must  state 
positively  either  that  A.  and  B.  were 
lawfully  accoupled  together  in  lawful 
matrimony,  or  that  they  were  not  so. 
9  Rep.  19.  b.  Bedingfield"%  case.  2 
Towns.  Judg.  95,  96.  Dyer,  368.  b.  31 3. 
If  it  state  evidence  only  it  is  insufiicient, 
and  the  court  will  send  another  writ  to 
the  bishop  to  make  another  certificate. 

2  Towns.  Judg.  96.  If  the  marriage 
was  solemnised  abroad,  or  in  Scotland, 
so  that  the  court  cannot  send  a  writ 
to  any  bishop,  the  lawfulness  of  the 


marriage  must  of  necessity  be  tried  by  a 
jury,  and  therefore  the  replication  must 
conclude  to  the  country,  and  the  issue 
will  be  tried  in  the  county  where  the 
venue  is  laid.  2  H.  Black.  145.  Ilder^ 
ton  y.  Bderton.(e)  The  tenant  may 
also  plead  that  the  demandant  eloped 
from  her  husband,  and  lived  with 
another  person  in  adultery  during  the 
coverture ;  Rast.  Ent  230.  a.  1  Bro. 
Ent.  204.  2  Bro.  Ent  109.  Rob.  Ent 
260.;  to  which  the  demandant  may 
reply  either  that  she  did  not  elope,  Rast 
230.  a.  2  Bro.  Ent  109.  Rob.  Ent 
263.  (/),  or  that  she  was  afterwards 
reconciled  to  her  husband.  Dyer,  107*  a. 
1  Bro.  Ent  204.  The  tenant  may  also 
plead  a  divorce  d  vinculo  matrimonii  ; 
Co.  Litt  32.  a. ;  or  he  may  plead  a  join- 
ture, made  by  the  demandant's  husband 
on  her,  before  marriage;  Co.  Ent  172. 
a.  b.;  or  that  it  was  made  after  marriage, 
and  the  wife  agreed  to  it  after  her  hus- 
band's death.  Co.  Ent  171.  b.  172.  a. 
Rob.  Ent  261.  (^)  So  the  tenant  may 
plead  that  the  husband  levied  a  fine,  and 


(d)  But  he  cannot  plead  ne  ungues 
aeisie  que  dower^  and  also  ne  ungues 
accouple.  2  Bl.  Rep.  1 157.  Anderson 
V.  Anderson,  Ibid.  1207.  HiUier  v. 
Fletcher. 

(e)  The  demandant  cannot  reply  a 
sentence  in  the  spiritual  court,  esta- 
blishing her  marriage ;  for  the  question 
must  be  tried  by  the  bishop's  certificate, 
and  he  is  the  judge  how  far  that  sen- 
tence is  conclusive.  2  Wils.  118.  122. 
and  127.  Robins  v.  Crutchley.  But  she 
may  reply  a  former  certificate  returned 
by  the  bishop.    Per  Bathurst  J.  S.  C. 

(/)  [In  all  the  ancient  precedents, 
VOL.  II.   PAST  I. 


the  leaving  of  the  husband  by  the  wife 
is  stated  to  have  been  '<  with  the  adul- 
<<  terer."  But  the  dower  is  forfeited 
though  the  husband  and  wife  sepa- 
rate by  mutual  consent,  if  she  after- 
wards commits  adultery,  and  continues 
with  the  adulterer.  6  Bing.  135.  He- 
thrington  v.  Graliam.  3  Moo.  &  P.  399. 
S.  C.  — The  adultery  of  the  wife  is  no  bar 
of  her  dower  at  common  law,  but  only 
l^  reason  of  the  statWest2.  13Edw.l. 
c.  34.]. 

(^)  [An  agreement  to  it  by  her  before 
his  death  will  not  bind  her.    3  Mylne 
Si  Cr.  171.  Frank  v.  Frank.} 
K 


Ud 


William,  the  heir  of  William,  versi^  Gwyn, 


William, 
the  heir  of 
William, 

V.  GWYN. 


king  there^  held  on  Monday  the  3d  day  of  Aprils  in  the  13th 
year  of  the  reign  of  our  lord  Charles,  now  king  of  England,  &c 
before  Sir  Marmaduhe  Lloyd  knight,  and  Walter  Rumsey  esq. 
justices  of  our  said  lord  the  king  of  [the  great  sessions  of  his 


the  demandant  made  no  claim  Tvithin  five 
years  after  his  death ;  Co.  Ent.  171  •  a. 
Clift  305.;  to  which  she  may  say  that 
she  brought  her  action  of  dower  within 
five  years.  Co.  Ent.  171.  b.  Or  the 
tenant  may  plead  that  the  demandant 
and  her  husband  levied  a  fine,  or  suffered 
a  common  recovery  of  the  lands,  {g) 
So  the  tenant  may  plead  an  outstanding 
term  created  before  the  coverture,  and 
pray  that  the  demandant  may  not  have 
execution  before  the  end  of  the  term  (A); 
Rob.  Ent  237. ;  or  that  there  was  a 
demise  for  years  before  coverture,  and 
praying  that  the  demandant  may  be  en- 
dowed of  the  reversion  and  rent  And 
if  the  tenant  does  not  plead  such  term, 
he  cannot  set  it  up  afterwards  as  a  prior 
title  to  an  ejectment,  brought  by  tenant 
in  dower  after  her  recovery  to  obtain 
possession.  1  Salk.  291.  Lindsey  v. 
Lindsay,  (i) 

As  to  the  other  sort  of  pleas  in  bar, 
which  admit  the  right  of  dower,  but 


allege  some  excuse,  the  tenant  may 
plead  that  the  demandant  detains  the 
deeds  and  evidences  belonging  to  the 
estate,  and  that  he  was  always  ready  to 
assign  her  dower  if  she  would  deliver 
them,  &c.  Rast  229.  b.  (A)  If  the 
demandant  replies  that  she  is  ready  to 
deliver  them  to  the  tenant,  and  brings 
them  into  court,  judgment  is  given  for 
her  immediately.  Rast»  230.  a.  The 
demandant  may  also  reply  that  she  does 
not  detain  the  deeds,  &c. ;  but  it  is  a 
dangerous  replication,  for  if  the  jury 
find  it  false,  she  will  lose  her  dower. 
Hob.  190.  Brichhead  v.  Archbishop  of 
York.  So  the  tenant  may  plead  that  he 
has  always  been  and  still  is  ready  to 
render  dower,  and  pray  that  the  de- 
mandant may  not  have  damages.  Rast. 
236.  b.  237.  a.  1  Bro.  Ent  205.(/)  For 
if  the  tenant  plead  it  at  the  return  of 
the  summons,  that  is,  of  the  writ,  he 
will  be  excused  from  paying  mesne 
profits  and  damages  for  the  detention 


(g)  Or  the  tenant  may  plead  that 
the  demandant's  husband  is  alive.  See 
Com.  Dig.  Pleader  (2  Y.  9.> 

(A)  This  is  a  good  plea  in  law  ;  but 
the  demandant  may  have  relief  in  equity 
against  the  heir  or  devisee  of  the  hus- 
band, or  his  assignee  if  he  have  become 
bankrupt;  1  P.Wms.  137.  Wrayy.Wil^ 
Hams.  Free,  in  Chan.  151.  S.  C.  Free, 
in  Chan.  241.  Lord  Dudley  v.  Dudley. 
9  Vin.  Abr.  227-  Squire  v.  Compton  ; 
but  not  against  a  purchaser  for  a  valu- 
able consideration,  even  with  notice,  if 
he  have  taken  an  assignment  of  the  term 
to  a  trustee  for  himself.  Show.  Ca.  in 
Far.  69.  Lady  Radnor  v.  Vandebendy. 


Free,  in  Chan.  65.  S.  C.  Ambl.  6.  Swan- 
noch  v.  Lijfford.  Butler's  Notes  to  Co. 
Litt  208.  a.  n.  105.  7  Ves.  jun.  567. 
Maundrell  v.  MaundrelL  1 0  Ves.  j  an. 
246.  S.C. 

(t)  [It  need  hardly  be  mentioned 
that  ejectment  does  not  He  for  dower 
before  it  is  assigned.  2  C.  &  F.  430. 
Doe  V.  Nutt.'} 

(h)  This  plea  can  be  pleaded  only 
by  the  heir;  9  Rep.  16.  BedingfiMs 
case;  nor  by  him  in  some  particular 
cases,  Ibid. ;  and  he  must  shew  the  cer- 
tainty of  the  charters.  Ibid. 

(/)  [See  2  Cr.  &  Jerv.  606,  607 
Jones  V.  Jones,  per  Bayley  B.] 
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flaid  county,  comes  the  seid  Sibils  hf  her  said  next  friends^     William, 
and  the  said  Jenkin  does  not  come,  and  the  sheriff  now  testifies    *he  hoir  of 
the  day  of  the  taking,  &c  and  that  he  summoned,  &c-  There-    ^  g^^n  ' 
fore  it  is  considered  that  the  said  Sibil  recover  her  seisin  of  t    ' 
the  third  part  aforesaid,  with  the  appurtenances,  against  the  Judgment  of 
said  Jenkin  by  de&ult,  &c  and  the  said  Jenkin  in  mercy,  &c. 


of  the  dower>  unless  the  demandant  has 
requested  her  dower :  Co.  Litt  32.  b. : 
if  she  has,  it  must  be  stated  in  the  re- 
plication, and  issue  may  be  taken  upon 
it  Harg.  Co.  Litt  33.  a.  note  (1). 
1  Lutw.  717.  Therefore  as  the  heir  is 
not  bound  to  assign  dower  until  he  be 
requested,  Lord  Coke  recommends  it 
to  the  widow,  to  demand  her  dower  in 
the  presence  of  witnesses,  as  soon  after 
her  husband's  death  as  she  can.  Co. 
Litt  32.  b.  If  she  admits  the  plea  and 
has  judgment,  although  she  will  not  re- 
cover mesne  profits  and  damages  from 
the  death  of  her  husband  until  the  com- 
mencement of  the  suit,  yet  she  will  be 
entitled  to  receive  them  from  the  com- 
mencement of  the  suit  to  the  award  of 
the  writ  of  enquiry.  See  the  form  of 
the  judgment  and  writ  of  enquiry,  1 
Rich.  Pract  C.  P.  509.  5th  ed.  Barnes, 
234.  Penrtcc's  case,  (wi) 

If  issue  be  joined  on  any  plea  which 
denies  the  right  of  dower,  except  ne 
ungues  accoupk^  which  we  have  seen  is 
to  be  determined  by  the  bishop's  certi- 
ficate, the  jury  process  is  the  same  as  in 
personal  actions  in  the  C.  B.  viz.  a  ve* 
nire  facias  and  a  habeas  corpora  jura^ 
iorum^   post,   340.  Dennis  v.  JDennis, 


2Wi\s.  l^l.  BobinsY.CrtUcklet/.  And 
by  statute  24  Geo.  2.  c  48.  s.  4.  it  is 
enacted,  **  that  in  all  writs  of  dower 
^  nnde  nikil  kabet^  after  issue  joined,  it 
^  shall  not  be  needful  or  requisite  to 
**  have  above  fifteen  days  between  the 
*^  teste  and  return  of  the  venire  facias^ 
*^  or  any  other  process  to  be  sued  out 
^for  the  trial  of  the  said  issue,  but 
« that  the  writ  of  venire  facias  and 
*<  other  process,  after  issue  jcuned  until 
^*  judgment  be  given,  having  only  fifteen 
**  days  between  (he  teste  and  return 
**  thereof,  shall  be  good  and  efibctual 
^in  law  as  is  used  in  personal  ac- 
*'  tions. 

..  At  the  common  law  there  were  no 
damages  in  dower;  but  by  Statute  of 
Merton,  20  H.  3.  c  1.,  it  is  enacted, 
''that  if  a  widow  shall  recover  her 
"  dower  of  the  lands  whereof  her  hus- 
"  band  died  seised^  the  tenant  shall  yield 
''  damages,  that  is  to  say,  the  value  of 
**  the  dower  from  the  time  of  the  death 
''  of  her  husband  until  the  day  she  shall 
<'  have  judgment  to  recover  seisin ;"  and 
by  the  Statute  of  Glocester,  6  Edw.  1. 
c  1.  which  gives  costs  in  all  cases  where 
the  party  is  entitled  to  damages,  costs 
are  given  in  this  action,  {n)  If  the  jury 


(m)  The  tenant  may  also  plead  an 
assignment  of  other  lands  by  the  heir  in 
fall  satisfaction  of  all  dower ;  Co.  Litt. 
35.  a. ;  or  an  assignment  of  a  rent  in  lieu 
of  dower,  provided  that  he  shows  he 
had  such  an  estate  in  the  land  out  of 
which  the  rent  issues,  as  enables  him  to 


grant  it.  9  Leon.  10.  Beaumont  v. 
Dean.  [As  to  a  plea  that  the  widow, 
after  her  husband's  death,  elected  to 
receive  an  annuity  in  recompense  and 
satisfaction  of  dower,  see  1  Bing.  N.  C. 
259.  Siatterv.  SlaUer.  1  Scott, 82.  S.C.] 
(n)  [To  entitle  the  widow  to  damages 
K  2 
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William,  the  heir  of  William,  versus  Gwyn. 


William, 
the  heir  of 
William, 
V.  Gwyn. 
' » ' 

Demandant 
nays  that  her 
faiuband  died 
seised,  and 
prays  a  writ,  as 
well  of  seisin, 
as  of  inquiry  of 
damages. 
«  [  45  ] 


Afterwards,  to  wit,  on  the  said  Monday,  the  3d  day  of  Aprils 
the  said  Sibily  by  her  said  next  friends,  says  that  the  said  Thomas 
her  late  husband,  &c.  died  seised  of  the  manor,  tenements, 
and  rent  aforesaid  with  the  appurtenances,  and  prays  a  writ 
of  our  sud  lord  the  king,  as  well  to  have  full  seisin  given 
her  of  the  third  part  aforesaid  with  the  appurtenances,  as  to 
enquire  of  the  damages,  &c.,  and  it  is  granted  to  her  re- 
turnable here  at  Brecon,  in  the  said  county,  on  Tuesday  next 
ensuing,  &C.  At  which  day  here,  to  wit,  at  Brecon  aforesaid, 
*in  the  county  aforesaid,  &c.  before  the  said  justices,  &c. 


find  a  verdict  for  the  demandant,  they 
ought  also  to  find,  1.  that  her  hdsband 
died  seisedf  and  also  of  what  estate,  and 
the  time  of  his  death,  to  entitle  her  to 
mesne  profits  and  damagdi  for  detaining 
her  dower  under  the  Statute  of  Merton ; 
2.  the  annual  value  of  the  land ;  S.  they 
must  assess  the  damages  on  account  of 
the  detention  of  her  dower ;  and  4*.  costs. 
Co.  Litt.  33.  a.  Post,  331.  Dennis  v. 
Dennis.  And  the  demandant  has  there- 
upon judgment  to  recover  seisin  of  a 
third  part  of  the  tenements  in  demand 
in  severalty,  by  metes  and  bounds,  and 
the  mesne  profits  and  damages.  See  the 
form  2  Towns.  Judg.  102.  pi.  25,  26. 
Post,  331,  332.  But  if  the  jury  omit 
to  find  either  the  whole  or  any  part 
thereof,  the  omission  may  be  supplied 
by  a  writ  of  inquiry.  1  Leon.  92. 
Butler  and  Ayres*  case.  2  Towns. 
Judg.  114.  pi.  31.  111.  pi.  46.  As 
where  the  jury  find  that  the  husband 
died  seised,  but  omit  the  rest,  a  writ  of 
inquiry  may  be  awarded  to  supply  the 
omission.  2  Towns.  Judg.  100,  101. 
pi.  22,  23.  So  where  the  jury  neglect 
to  find  damages  for  the  detention  of  the 
dower  and  costs.  Ibid.  102.  pi.  24.  Or 
the  demandant  may  remit  the  value  and 


damages;  Ibid.  100.  pi.  21.;  and  as 
damages  and  costs  are  added  by  statute, 
to  the  judgment  given  by  the  common 
law  to  recover  seisin,  the  judgment  as 
to  the  latter  may  be  affirmed  in  a  writ 
of  error,  and  the  judgment  for  the  da- 
mages reversed,  because  they  are  dis- 
tinct in  their  nature ;  and  a  writ  of  error 
lies  after  judgment  in  seisin,  and  before 
judgment  for  damages.  1  Lev.  38. 
Aleworth  v.  Roberts.  Harg.  Co.  Litt. 
32.  b.  note  (4).  And  upon  this  prin- 
ciple it  seems  to  be,  that  where  there  is 
judgment  to  recover  seisin  either  by  de- 
fault, or  upon  verdict,  where  the  jury 
have  neglected  to  find  any  thing  else, 
and  the  writ  of  seisin  is  executed,  and 
the  tenant  dies  before  there  is  any  judg- 
ment for  the  value  and  damages,  the 
demandant  cannot  have  a  scire  fo/eias 
either  against  the  heir  or  terre-tenants, 
for  the  purpose  of  suing  out  a  writ  of 
inquiry  of  such  value  and  damages; 
because  when  the  tenant  dies  before 
judgment  given  for  them,  it  remains  a 
judgment  at  common  law.  1  Lev.  38. 
Aleworth  v.  Roberts.  S.  C.  1  Sid.  188. 
S.  C.  cited  '3  Lev.  275.  Mordant  v. 
ThorokL  So  where  the  demandant  dies 
after  judgment  of  seisin,  but  before  the 


it  must  be  both  alleged  and  proved  that 
the  husband  died  seised.  2  Cr.  &  J. 
601.  Jones  v.  Jones.  By  stat.  3  &  4 
W.  4.  c  27*  s.  41.,  no  arrears  of  dower, 


nor  any  damages  on  account  of  such 
arrears,  shall  be  recoverable  for  more 
than  six  years.] 
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comes  the  said  SUnl,  by  her  next  friends,  &&  and  the  sheriff,  William, 
to  wit.  Sir  fFilKam  Letois,  bart  now  returns  that,  by  virtue  ^®  ^^ir  of 
of  the  said  writ,  on  the  5th  day  o(  April,  in  the  13th  year  ,,/gwyn* 
aforesaid,  he  caused  the  said  Sibil  to  have  full  seisin  of  the  ^ 


execution  of  a  writ  of  inquiry  for  the 
value  and  damages,  her  personal  repre- 
oentative  shall  not  have  a  scire  facias 
for  the  value  and  damages.  1  Salk. 
251.  Mordant  v.I^orold.  S.C.  SLev. 
275. 

In  the  present  case  there  ought  to 
have  been  judgment  of  seisin  without 
an  award  of  a  grand  or  petit  cape  :  the 
former  process,  which  it  seems  to  be, 
is  erroneous,  because  it  never  lies  afler 
an  appearance  in  chief  by  the  tenant, 
as  in  this  case;  the  latter  is  equally 
erroneous,  because  the  nihil  dicit  or 
default  is  in  the  same  sessions  or  term- 
which  the  tenant  appeared  in.  1  Bro. 
Ent.  202. 204*.  Post,  46.  Indeed,  if  the 
default  be  in  any  term  subsequent  to  the 
appearance,  sl  petit  cape  must  issue.  Post, 
46.  Heme,  332,  3S3.  Ibid.  339.  Rob. 
Ent  243.  There  seems  to  be  no  differ- 
ence in  the  form  of  a  grand  or  petit  capd 
except  that  the  words  **  and  the  day, 
'<  &C.*'  are  omitted  in  the  latter.  The 
form  of  the  entry,  it  seems,  should 
have  been  after  the  words  "  therein 
"  against  the  said  Jenkin^  undefended;*' 
thus,  "  Therefore  it  is  considered  that 
'*  the  said  C.  D,  recover,  against  the 
'*  said'^.  B^  her  seisin  of  the  third  part 
**  above  demanded,  with  the  appurte* 
**  nances,  to  be  held  by  her  in  severalty 
*<  by  metes  and  bounds,  and  the  said 
"  A.B.  in  mercy,  &c.  And  thereupon 
"  the  said  C,  D.  says,  that  •/.  D.  her 
''late  husband  on  &c.  died  seised  of 
**the  tenements  aforesaid,  with  the 
*^  appurtenances,  in  his  demesne  as  of 
"  fee,  and  prays  a  writ  of  our  said  lord 
<'  the  king,  to  be  directed  to  the  sheriff 
^  of  the  said  county  of  Brecon^  as  well 
"  to  give  her  full  seisin  of  the  third  part 


^  aforesaid,  with  the  appurtenances  to 
*^  be  held  by  her  in  severalty  by  metes 
*'  and  bounds,  as  to  enquire  of  the 
**  damages ;  and  it  is  granted  to  her 
**  returnable  here  on  &c  At  which 
'<  day  here  comes  the  said  C  D.  by 
**  her  said  attorney,  and  the  said  sheriff, 
**  to  wit,  J.  W>  esq.,  now  returns,  that 
<<  he  by  virtue  of  the  said  writ  to  him 
*'  directed,  on  the  day  of  last 

**  past,  did  cause  the  said  C.  D.  to  have 
^  full  seisin  of  the  third  part  of  the 
**  tenements  aforesaid  with  the  appur« 
**  tenances,  that  is  to  say,  of  one  mes. 
'<  suage,  &c,"  (here  describe  the  pre- 
mises delivered  by  the  sheriff  to  the 
demandant,  and  in  whose  occupation 
they  are  according  to  the  description  in 
the  recital),  "  to  hold  the  same  to  the 
**  said  CD.  in  severalty,  by  metes  and 
''  bounds,  for  and  in  the  name  of  the 
<<  whole  dowry  of  the  said  C.  D.  of 
<<  the  tenements  aforesaid  with  the  ap« 
<<  purtenances,  happening  to  her  by  the 
<^  death  of  tlie  said  J.  D.  her  late  hus- 
<<  band,  as  by  the  sud  writ  he  was  com- 
^  manded,  &c  The  said  sheriff  also  re- 
^  turns  here  a  certain  inquisition  taken 
<'  before  him,  at  the  house  of 
<<  ,  at  S.  in  the  said  county,  the 

*<  day  of  last  past,  by 

*<  the  oath  of  twelve  &c  by  virtue  of 
''  the  writ  aforesaid  taken ;  by  which  it 
^<  is  found  that  the  said  J.  jD.,  hereto- 
*'  fore  the  husband  of  the  said  C.  2).  in 
<*  the  said  writ  named,  on  the 
*<  day  of  in  the  year  of  our 

'<  Lord  ,  died  seised  of  and  in 

*'  the  said  tenements  with  the  appurte- 
**  nances  in  the  said} writ  specified  in 
**  his  demesne  as  of  fee,  and  that  the 
*<  said  tenements  with  the  appurte- 
k3 
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William,  the  heir  of  William,  verms  Gwyn, 


William,  third  parti  of  the  manor,  tenements,  and  lent  aforesaid,  with 

the  heir  of  ^  appurtenances,  that  is  to  say,  of  3  messuages,   1  mill, 

y^GwYK*  ^^  *^^^  ^^  ^^^  6  acres  of  meadow,  20  acres  of  pasture^ 

.    '  and  10  acres  of  wood,  with  the  appurtenances,  called  and 


^<  nances  are  of  the  clear  yearly  value 
<<  in  all  issues  beyond  reprises  of  300/L; 
<<  and  that  three  years  are  elapsed 
«  from  the  death  of  the  said  J,  J). 
"  until  the  suing  out  of  the  said  iu«- 
<<  quisition;  and  that  the  said  C.  D.  has 
<<  sustained  damages  by  reason  of  the 
**  detaining  of  the  said  dower,  beyond 
"  the  value  aforesaid,  and  also  over 
'<  and  above  her  costs  and  charges  by 
'<  her  about  her  suit  in  this  behalf  ex« 
"  pended,  to  80/^  and  for  those  costs 
«  and  charges  to  40  shillings.  There«. 
"  fore  it  is  considered,  that  the  said (7.2). 
**  recover  against  the  said  A*  B.  as  well 
<*  the  value  of  the  third  part  of  the 
^<  tenements  aforesaid  with  the  appurte- 
<*  nances,  from  the  time  of  the  death  of 
<<  the  said  J*  D.  her  late  husband,  until 
'<  the  suing  out  of  the  said  inquisition, 
"  which  said  value  amounts  to  300/1,  as 
«  her  damages  aforesaid  to  %2L  by  the 
«  inquisition  aforesaid  in  form  aforesaid 
"  found,  and  also  100/.  lOs.  by  the  court 
<<  here  adjudged  of  increase  to  the  said 
<<  CD.  at  her  request,  for  her  costs 
*<  and  charges  aforesaid,  which  said  va« 
<<  lue  and  damages  in  the  whole  amount 
« to  482/.  10*."  &c.  1  Rich.  Pract 
C.  P.  409.  5th  ed.  It  seems  necessary 
to  serve  the  tenant  with  a  notice  of  ex- 
ecuting the  writ  of  inquiry ;  for  though 
personal  notice  is  not  necessary  to  be 
given  in  real  actions,  but  the  tenant 
ouglit  to  take  notice,  because  the  writs, 
namely,  the  summons,  &c.  are  always 
executed  upon  the  land,  and  not  else* 
whei«;  yet  by  the  judgment  to  recover 
seisin  the  suit  is  at  an  end  at  common 
law,  and  the  damages  for  the  value  of 
the  land  are  added  by.  the  Statute  of 


Merton,  20  H.  S.  c.  1^  and  sound  in  da- 
mages only.  Therefore  notice  must  be 
given  of  executing  the  writ  of  inquiry 
in  this  as  in  other  cases  of  writs  of  in- 
quiry ;  and  if  it  be  not,  the  court  will 
set  aside  the  inquisition,  and  order  the 
money  levied  under  it  to  be  restored 
to  the  tenant  3  Lev.  409.  Perkins  Vm 
Lambe*  The  writs  of  seisin  and  of 
inquiry  of  damages  are  now  generally 
blended  together  in  the  same  writ, 
which  may  be  in  this  form;  **  George 
<<  the  Third,  &c  Know  you  that  C.  D^ 
<<  who  was  the  wife  of  J.  2)«,  has  in  our 
<<  court,  before  our  justices  at  West" 
"  minster^  by  the  judgment  and  consi- 
<<  deration  of  the  said  court,  recovered 
'<  by  our  writ  of  dower,  unde  nihil  habet^ 
<<  against  A.  B.  a  third  part  of  two  me»> 
<<  suages,  100  acres  of  land,  10  acres  of 
<<  meadow,  and  5  acres  of  wood,  with 
'^  the  appurtenances,  in  the  parish  of 
'<  E.  in  your  county,  as  her  dower,  of 
<<  the  endowment  of  J.  D»  late  her  hus- 
<^  band,  by  the  default  of  him  the  said 
**A.B,j  we  therefore  command  you, 
<<  that  without  delay  you  gite  the  said 
^<  CD.  full  seisin  of  the  third  part  above 
*^  demanded  with  .the  appurtenances,  to 
'<  be  held  by  her  in  severalty  by  metes 
<<and  bounds;  and  in  what  manner 
« you  shall  execute  this  writ,  mak<& 
'<  known  to  our  justices  at  Weetminster 
''  in  fifteen  days  of  Baster  now  next 
'*  ensuing.  We  abo  command  you,  that 
**  by  the  oath  of  good  and  lawful  men 
«*  of  your  county,  you  diligently  inquire 
<*  whether  the  said  J,  Z).  died  seised  in 
*'  his  demesne  as  of  lee  (or  of  fee  tail) 
«  of  and  in  ^the  said  two  messuages, 
**  100  acres  of  land,  10  acres  of 
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known  by  the  Beveral  names  of  Tyrtdlan-nssa,  Tyr^yUan-yrba,  William, 
Tyrillan  and  Tye-my^  in  UandeoaUey,  in  the  said  county,  and  ^^  beir  of 
of  2  messuages,  30  acres  of  land,  6  acres  of  meadow,  10  acres  ^  i^I'Iam, 
of  posture  and  10  acres  of  wood,  with  the  appurtenances,  in  >  ' 


<<  dowy  and  5  acres  of  wood,  with  the 
« appartenances,  in  the  parish  of  E, 
^  aforesaid ;  and  if  by  the  said  inquisi- 
*^  tion  you  shall  find  that  he  di«l  so 
<<  seised,  then  you  will  inquire  what  is 
"  the  clear  yearly  value  of  the  said  te- 
^^nements  with  the  appurtenances  in 
<'  all  issues  beyond  reprises ;  and  how 
<'  much  time  has  elapsed  since  the  death 
*<  of  the  said  J*  Z). ;  and  also  what  da- 
**  mages  the  said  C.  D.  has  sustained  by 
**  reason  of  the  detaining  of  the  said 
<*  dower ;  and  the  inquisition  which  you 
**  shall  make  in  the  premises  you  cer- 
"  tify  to  our  justices  at  WestminsteTf 
'*  on  the  day  above  mentioned,  under 
**  your  seal,  and  the  seal  of  those  by 
**  whose  oath  you  shall  make  the  said 
<*  inquisition,  and  this  writ.  Witness, 
'*  ^c"  When  the  sheriff  has  executed 
this  writ  of  seisin,  the  demandant  must 
bring  an  ejectment  to  get  into  posses- 
sion, (p) 

Having  thus  considered  the  writ  of 


dower  unde  nihil  habet,  it  may  not  per- 
haps be  improper  to  take  some  notice 
in  the  next  place  of  another  real  ac- 
tion, which  of  late  years  is  become  not 
an  uncommon  one,  I  mean  a  writ  of 
right  (p)  Although  much  is  said  in  the 
books  of  commencing  this  action  at  first 
in  the  court  baron,  and  removing  it 
afterwards  into  the  county  court  by  the 
writ  of  toky  and  from  thence  into  the 
Common  Pleas  by  the  writ  ofpone^  yet, 
it  seems,  this  circuitous  method  is  very 
unnecessary,  and  only  tends  to  create 
confusion ;  for  it  is  held  to  be  the  most 
usual  and  safe  way  for  the  demandant  to 
sue  out  the  writ  returnable  immediately 
into  the  Common  Pleas.  Booth,  91. 
This  is  generally  called  a  writ  of  right 
close,  *^ Quia  dominus  remisit curiam'* 
But  these  words  are  not  now  added  after 
the  teste  of  the  writ,  as  used  to  be  the 
practice  formerly ;  because  the  lord's 
licence  is  not  material  or  traversable, 
and  the  recovery  in  the  action  in  the 


(o)  If  excessive  dower  be  assigned 
by  the  sheriff^  the  heir  shall  have  a 
scire  facias  to  obtain  an  assignment  de 
novo  ;  or  if  the  heir,  being  under  age, 
or  his  guardian  have  assigned  excessive 
dower,  the  heir  on  attaining  his  age 
shall  have  relief  by  writ  of  admeasure- 
ment ;  but  if  the  heir  being  of  full  age 
assign  excessive  dower,  he  is  without 
relief  at  law.  1  Taunt  412.  Stoughton 
V.  Leigh.  The  widow  may,  if  she 
please,  accept  an  assignment  of  dower, 
not  by  metes  and  bounds,  and  it  will 
be  a  good  assignment  to  all  intents 
and  purposes.    2  N.  R.  1.    Bowe  v. 


(p)  [By  Stat  S  &  4  W.  4,  c  27.  s.  36. 
writs  of  right  and  all  other  real  and 
mixed  actions  (except  dower,  quare  im^ 
pedit,  and  ejectment)  were  abolished 
after  December  31.  1834.  See  ante. 
Vol.  I.  319  c.  note  (t).  —  As  to  keep- 
ing  a  writ  in  operation,  so  as  to  save  the 
statute,  by  resealing  or  altering  its  re- 
turn, see  2  Bing.  N.  C.  464.  Leigh  v. 
Leigh.  2  Scott,  666. 668.  S.  C.  2  Bing. 
N.C.528.  Foot  y.  Sheriff.  2  Scott,  806. 
813.  S.C.  1  Mylne  &  Cr.  250.  Foot 
V.  Collins*  See  also,  as  to  altering  the 
writ  to  correct  a  mistake  in  it,  2  Bing. 
V.C.  66.  Miller  v.  Miller.  2  Scott,  116. 
S.C.] 
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William,  the  heir  of  William,  versus  Gwyn. 


W1LLIAM9  LlandevaUey  aforesud^  now  or  late  in  the  tenure  or  occupation 

the  heir  of  of  Henry  John  Madock,  and  of  6  acres  of  meadow,  3  acres  of 

V  'g wyn/  P^^^®>  ^^^  *hree  acres  of  wood,  with  the  appurtenances, 

'  in  LlandevaUey  aforesaid,  late  in  the  tenure  or  occupation  of 


Common  Pleas  is  as  valid  without  such 
licence  as  with  it  F.N.B.5.  F.6.  B. 
7th  ed.  This  action  was  never  com- 
menced in  the  court  baron  for  lands 
holden  of  the  king  in  chief  but  the  writ 
was  directed  to  the  sheriff  of  the  county 
returnable  into  the  Common  Pleas ;  and 
hence  it  is,  that  in  some  writs  are  in- 
serted the  words  <'  which  he  (the  de- 
mandant) holds  of  us  in  chief,^^  without 
regarding  the  truth  or  falsehood  of 
them.  But  this  insertion  seems  to  be  as 
unnecessary  as  the  former^  and  is  now 
for  the  most  part  omitted :  and  there- 
fore Mr.  Seij.  fFtilffon  is  mistaken  in 
calling  the  writ  of  right  in  Tyssen  v. 
Clarke,  3  Wils.  419.  541.  558.  a  writ  of 
right  patent;  for  it  was  a  writ  of  right 
close.  This  writ  can  only  be  brought 
by  tenant  in  fee  simple  against  the 
tenant  of  the  freehold  at  the  least 
F.  N.  B.  3.  £.  7th  ed.  But  joining  a 
stranger  with  a  tenant  does  no  hurt, 
it  being  mere  surplusage.  Salk.  571* 
Page  v.  ffayward.  If  the  action  be 
upon  the  demandant's  own  seisin,  it 
must  be  brought  within  thirty  years ;  if 
upon  the  seisin  of  his  ancestor,  within 
sixty  years  after  the  right  has  accrued, 
by  the  Statute  of  Limitations,  32  H.  8. 
c.  2.  s.  1. 3.  1  Bulst  162.  Heme  v.ZtY- 
bome. 

When  an  action  is  meant  to  be 
brought,  the  first  step  is  to  make  out  a 
prtBcipe  for  the  writ  in  this  form: 
'<  Berkshire,  to  wit  Command  Eliza^ 
**beth  Druce,  widow,  that  justly  and 
<<  without  delay  she  render  to  Ihomas 
**  Dee  and  Ann  his  wife,  four  messuages, 
**  four  gardens,  and  four  acres  of  land, 
<<  with  the  appurtenances,  in  the  parish 


*'  of  7%atcham  in  Berkshire,  which  they 
**  claim  to  be  the  right  and  inheritance 
**  of  the  said  Ann.  Returnable  in  eight 
"  days  of  Sl  Hilary'*  Accordingly 
the  cursitor  makes  out  the  writ,  the 
form  of  which  may  be  seen,  3  Wils. 
558.  Tyssen  v.  Clarke.  After  suing  out 
the  original,  the  next  step  is  to  have 
the  tenant  summoned.  The  summons 
ought  regularly  to  be  upon  the  land; 
but  in  truth  no  actual  summons  is  made 
either  in  this  or  any  other  real  action, 
though  the  names  of  summoners  are  of 
course  returned  by  the  sheriff  upon  the 
writ  The  Stat  31  Eliz.  c  3.  s.  2.  re- 
quires proclamation  to  be  made  in  this 
action,  as  we  have  already  seen  it  does 
in  dower;  therefore  the  sheriff,  on  re- 
ceipt of  the  writ,  makes  out  his  warrant 
to  his  bailiff  to  summon  the  tenant  and 
make  proclamation ;  the  bailiff  makes 
his  return  to  the  sheriff,  and  he  indorses 
his  return  on  the  writ  in  the  same 
manner,  mutatis  mutandis,  as  we  have 
already  shewn  in  the  writ  of  dower; 
see  antd,  4*3  a.  note  (1).  The  sum- 
mons must  be  served  fifteen  days  before 
the  day  of  the  return  of  the  writ,  other- 
wise the  tenant  may  wage  his  law  of 
non-summons ;  and  fifteen  days  before 
the  fourth  day  after  the  return  will  not 
serve.  Booth,  24.  3  Wils.  558.  On  the 
fourth  day  after  the  return  of  the  writ, 
the  tenant  may  enter  an  essoin  with  the 
clerk  of  the  essoins,  but  it  must  be  in 
person  and  not  by  attorney.  The  essoin 
must  then  be  adjourned  by  the  de- 
mandant,  who  will  otherwise  be  non- 
prossed, if  the  tenant  enters  a  ne  red' 
piatur  with  such  clerk,  and  gives  a  rule 
to  the  demandant  to  adjourn  the  essoin. 
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Lawrence  Boys,  and  of  and  in  10  acres  of  pasture,  with  the  William* 
appurtenances,  called  Tir-y-Kilbcuihe  in  Llandevalley  aforesaid,  ^^^  l^eir  of 
in  the  county  aforesaid,  to  be  holden  by  the  said  Sibils  as  her  ^  Gwy  **' 
dower  of  the  said  tenements,  with  the  appurtenances,  in  > 


Booth,  92.  The  day  of  the  adjournment 
of  the  essoin  is  to  the  fourth  return, 
both  inclusive,  by  stat  24  Geo.  2.  c.  48. 
When  the  action  is  brought  against 
joint-tenants,  coparceners,  or  tenants  in 
common,  each  of  them  is  entitled  to 
one  essoin ;  and  if  one  only  enters  an 
essoin,  a  continuance  by  dies  datus  is 
given  to  the  others  until  the  adjourn- 
ment day  of  that  essoin,  and  the  same 
thing  is  done  alternately  until  each  has 
bad  his  essoin.  As  where  the  action  is 
agsdnst  A.  B^  and  C,  A.  enters  an  essoin ; 
B.  and  C,  appear;  a  day  is  given  to 
them  to  the  adjournment  day  of  A*8 
essoin :  On  that  day  B,  enters  an  essoin ; 

A.  and  C.  appear ;  a  day  is  given  to  them 
to  the  adjournment  day  of  B'%  essoin : 
on  that  day  C*  enters  an  essoin ;  A,  and 

B,  appear ;  a  day  is  given  to  them  to 
the  adjournment  day  of  C*8  essoin  (for 
an  essoin  is  allowed  in  this  action  both 
before  and  afterappearance).  Therefore, 
if  the  writ  were  returnable  on  the  mor- 
row of  AU  Soulsy  the  adjournment  day 
of  the  last  essoin  would  not  be  until 
three  weeks  after  Easter.  At  the  com- 
mon law  A.  was  entitled  to  another 
essoin  on  the  adjournment  day  of  C*s 
essoin,  and  B.  and  C  had  a  right  to  be 
again  successively  essoined,  as  before, 
timul  et  vicissim^  or  as  it  was  usually 
called  faucher  per  essoiffn,  to  the  great 
delay  and  vexation  of  the  demandant. 
Bat  this  mischief  was  remedied  as  to 
joint-tenants,  coparceners,  and  tenants 
in  common  by  the  Statute  of  Westmin- 
ster I.  (3  Edw.  1  •)c.  43. ;  and  as  to  husband 
and  wife,  seised  in  the  right  of  the  wife, 
by  the  Statute  of  Glocester  (6  Edw.  1.) 
c.  10.  If  the  tenant  does  not  put  in 
itia  essoin  on  the  fourth  day  after  the 


return  of  the  writ,  the  demandant  may 
on  the  following  day  enter  a  ne  red- 
piatur ;  if  however  he  neglects  to  do 
so,  the  tenant  may  enter  his  essoin  at 
any  time  after,  for  it  seems  the  clerk 
of  the  essoins  cannot  refuse  to  receive 
the  essoin,  unless  a  ne  recipiatur  be  en- 
tered. But  if  the  tenant  do  not  appear 
either  on  the  fourth  day  after  the  return 
of  the  writ,  or  on  the  adjournment  day 
of  the  essoin,  when  an  essoin  has  been 
entered,  the  demandant  may  sue  out 
the  writ  of  grand  cape  against  him ;  the 
form  of  which  is  the  same,  mtUatis  mw 
tandis,  as  has  been  already  given  when 
we  treated  of  the  writ  of  dower,  ante, 
note  (1) ;  and  see  also  3  Wib.  558.  The 
return  to  which  writ  is  also  in  the  same 
form,  mutatis  mutandis,  as  the  return  to 
the  grand  cape  in  dower,  above  set 
forth,  ant^,  note  (1).  The  lands  must 
be  taken  into  the  king's  hands,  that  is, 
the  writ  must  be  executed  by  service  on 
the  tenant  fifteen  days  at  least  before 
the  return  of  the  writ ;  for  the  sheriff 
does  not  actually  seize  the  lands  and 
turn  out  the  tenant,  though  the  return 
imports  it.  Booth,  22.  If  the  tenant 
do  not  appear  on  the  return  of  the 
grand  cape^  and  plead  something  to  ex- 
cuse his  default,  strictly  speaking  the 
land  is  lost  for  ever ;  but  if  he  do  ap- 
pear, the  demandant  may  release  the 
default  of  not  appearing  at  the  return  of 
the  summons ;  and  it  is  the  usual  prac- 
tice to  do  so.  Where  the  grand  cape  is 
not  returned,  there  may  be  an  alias  and 
pluries.    Ibid.  23. 

When  the  tenant  appears  either  at 
the  return  of  the  writ,  or  on  the  ad- 
journment day  of  the  essoin,  or  on  the 
return  of  the  grand  cape^  he  may,^  if 
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WiDiam,  the  heir  of  William,  verstis  Gwyn. 


William, 
the  heir  of 
William, 
r.  Gwyn. 


of  September,  in  the  12th  year  of  the  reign  of  our  lord  Charles, 
by  the  grace  of  God,  of  England^  Scotland,  France,  and  Ire- 
land, king,  defender  of  the  faith,  &c. 

Breconshire,  to  wit,  Jenkin  William  puts  m  his  place  William 
Watkins  against  Sibil  William  in  a  plea  of  dower,  warrant  of 
attorney  for  tenant ;  the  demandant  as  aforesaid  is  within  age. 
Therefore,  &c. 


the  demandaDt  claimed  as  heir  to  a 
devisee  in  fee  in  remainder  who  took 
by  purchase,  and  died  before  the  de- 
termination of  the  particular  estates 
for  lives,  upon  which  his  remainder 
was  expectant,  so  that  he  was  never 
seised  of  the  lands,  and  upon  his  death 
the  remainder  descended  upon  the  de- 
mandant as  his  heir,  who  brought  a 
writ  of  right ;  it  was  held  that  he  could 
not  support  the  action,  because  there 
was  not  any  seisin  either  in  himself  or 
his  ancestor  the  devisee  by  taking  the 
esplees.  1  H.  Black.  Rep.  1.  Dally  v* 
King,.(t)  Or  the  tenant  may  demand 
a  view  ajfter  the  demandant  has  counted, 
and  indeed  after  a  general  imparlance ; 
though  Dyer,  210.  b.,  states  to  the  con- 


trary, but  the  prothonotary  and  clerks 
held  he  might  Willes's  Rep.  345.  Da- 
vis v.Lees.{u)  The  reason  of  which 
seems  to  be,  that  he  may  ascertain  the 
lands  which  are  demanded,  quod  certa 
res  in  judicium  posset  deduci.  Booth,  37- 
When  a  view  is  demanded  and  granted, 
a  writ  of  view  is  sued  out  by  the  de- 
mandant for  his  own  expedition,  inas- 
much as  he  IS  to  shew  the  lands  to  the 
sheriff  to  enable  him  to  shew  them  to 
the  tenant ;  and  the  sheriff  must  give 
notice  to  the  tenant  and  viewers  of  the 
time  when  the  view  is  to  be  taken. 
Booth,  40.  The  form  of  demanding  a 
view  may  be  thus :  <<  And  the  said 
«  Elizabeth  Druce  by  R.  C.  Smith,  her 
*'  attorney,    comes    and    defends    her 


(jt)  But  if  the  ancestor  was  seised  by 
taking  the  esplees  as  particular  tenant, 
it  is  sufficient  to  enable  the  heir  to 
count  on  his  seisin,  provided  that  the 
ancestor  at  the  time  when  he  so  took 
the  esplees  had  in  himself  the  fee  in  re- 
version or  remainder ;  C6.  Litt.  281.  a. ; 
and  so  note  a  diversity  between  a  seisin 
to  cause  possessio  frairis,  and  a  seisin  to 
maintain  a  writ  of  right.  Ibid.  There 
is  one  exception  to  the  above  rule,  that 
a  purchaser  cannot  count  unless  upon 
his  own  seisin,  viz.  that  of  the  assignee 
of  a  bankrupt ;  for  though  a  right  to 
a  real  action  cannot  at  common  law 
be  assigned  any  more  than  a  right  to 
a  personal  action,  yet  the  policy  of  the 
bankrupt  laws  transfers  both  the  one 
and  the  other.  2  H.  Bl.  444.  Smith  v. 
Coffin. 


(«)  [This  point  was  again,  mooted, 
but  not  decided,  in  the  late  case  oC 
Tolson  V.  Watson.  3  Bing.  N.  C.  770. 
S. C.  4  Scott,  577. —If  the  demand  of 
view  be  objectionable  upon  any  ground 
arising  on  matter  of  fact,  the  de- 
mandant should  put  in  a  counterplea ; 
or  if  on  any  matter  of  law,  he  should 
demur :  but  he  cannot  in  either  case 
sue  out  a  petit  cape  ;  for  that  writ  can 
only  be  awarded  where  a  default  has 
been  committed  by  the  tenant.  Ibid. 
The  tenant  may  be  allowed  to  withdraw 
his  demand  of  view  and  to  plead  over 
on  payment  of  costs,  if  the  application 
be  made  in  proper  time.  3  Bing. 
N.  C.  783.  Tolson  v.  Fisher.  4  Scott, 
569.  S.C.] 
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"  right  when  &C.9  and  demands  a  view 
^  of  the  tenements  aforesaid  with  the 
'*  appurtenances,  and  she  has  it  &c. ;  a 
"  day  is  given  to  the  said  parties  here 
"  until  &C.9  and  in  the  mean  time  &&*' 
And  the  writ  of  view  may  be  in  this 
form,  «*  George  the  Third  &c.  We  com- 
**mand  you  that  without  delay  you 
<'  cause  Elizabeth  Druce^  widow,  to  have 
'*  a  view  of  four  messuages,  four  gar- 
^dens,  and  four  acres  of  land  with 
<*the  appurtenances  in  the  parish  of 
<<  Thatcham^  which  Thomas  Dee  and 
*<  Ann  his  wife,  in  our  court  before  our 
<^  justices  at  WeHminstery  claim  to  be 
'<  the  right  and  inheritance  of  the  said 
"  Anm^  against  the  sead  Elizabeth  Druce, 
<<  by  our  writ  of  right,  and  appoint  four 
**  knights  of  those  who  shall  be  present 
"  at  that  view^  that  they  be  before  our 
^^jostices  at  Westminster  (on  such  a 
*'  day)  to  testify  such  view,  and  have 
"  there  the  names  of  the  knights  and 
**  this  writ  Witness  Sir  James  Eyre^ 
<<  knt  at  WestminsteTi  &c."  The  re- 
turn whereof  may  be  thus :  *^  By  vir- 
"  tue  of  this  writ,  I  humbly  certify  to 
*^  the  justices  within  named,  that  I 
^  caused  Elizabeth  Druce  widow,  in  the 
'*  writ  within  named,  to  have  a  view  of 
^  the  tenements  aforesaid  with  the  ap- 
<<  purtenances  within  specified,  in  the 
*<  presence  of  A,  B.  &c.  (naming  them), 
^  four  knights  of  my  county,  who  were 
<'  present  at  that  view ;  and  I  have  sum- 
^  moned  the  said  knights  to  appear  be- 
''  fore  the  justices  within  named,  at  the 
'<  day  and  place  in  the  said  writ  within 
**  specified  to  testify  the  said  view, 
<<  as  within  I  am  commanded.  ^  C,  D. 
'*  sheriff."  The  sheriff  may  likewise 
return  that  neither  the  tenant,  nor  any 
person  for  him,  came  to  take  the  view ; 
or  that  no  person  came  on  the  part  of 
the  demandant  to  shew  him  the  land. 
In  the  former  case  the  tenant  loses  the 
benefit  of  a  view,  in  the  latter  an  alias 
writ  of  view  must  be  sued  out    Booth, 


40.  Upon  the  return  of  the  writ  of 
view,  the  tenant  is  entitled  to  another 
essoin,  which  is,  as  we  have  seen,  in  four 
returns,  both  inclusive  after  the  return  ; 
and  the  demandant  must  count  de  novo 
by  a  similis  narratio  ;  so  that,  in  this  case, 
the  first  count  seems  to  be  to  very  little 
purpose.  Willes*s  Rep.  S45.  Davis  v. 
Lees.  Booth,  42.  The  tenant  must  ap- 
pear at  the  day  given  by  the  essoin 
after  the  view,  and  may  imparl  to  some 
return  day  or  any  other  day  in  term 
which  the  court  shall  fix.  The  excep- 
tions specified  in  the  before  mentioned 
Statute  of  Westm.  2.  (13  Edw.  1.)  c.  48. 
(which  see)  are  held  not  to  be  all  the 
cases  wherein  a  view  ought  to  be  de- 
nied, but  they  are  for  example's  sake ; 
and  the  true  rule  is  that  a  view,  being  a 
dilatory,  shall  not  be  granted  unless 
where  a  view  is  necessary.  Whenever 
therefore  it  is  plain  that  the  tenant  has 
sufiicient  knowledge  what  it  is  that  the 
demandant  sues  for,  there  a  view  shall 
not  be  granted :  as  for  instance,  where 
a  church  is  demanded,  called  by  the 
name  of  a  particular  saint,  and  lying  in 
such  a  vill,  and  the  tenant  says  there 
are  two  churches  in  that  vill,  and  there- 
fore demands  a  view,  the  demandant 
says  by  way  of  counterplea,  that  there  is 
but  one  church  of  that  name  in  the  vill ; 
this  was  holden  a  good  counterplea,  and 
the  view  was  denied  by  the  court.  But 
it  is  no  bar  to  a  view  to  counterplead 
that  the  tenant  is  in  actual  possession  of 
the  lands  demanded,  without  adding, 
<'  and  of  no  other  lands  in  the  same 
«  vill,"  &c.  Willes's  Rep.  347.  Davis 
y.Lees. 

If  the  tenant  be  seised  only  for  life, 
he  ought  to  pray  him  in  the  reversion, 
or  remainder,  in  tail  or  in  fee,  in  aid  to 
defend  the  inheritance  of  the  land ;  and 
if  he  do  not,  it  seems  strictly  to  be  a 
forfeiture  of  his  estate.  The  entry  of 
the  aid  prayer  may  be  thus :  <<  And  the 
<'  said  Elizabeth  Druce^  by  R,C.  Smith 
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her  attorney,  comes  and  Bays,  that^ 
before  the  day  of  suing  forth  the 
original  writ  of  them  the  said  Thomas 
Dee  and  Ann  hh  wife,  one  A.  M. 
gent,  was  seised  of  the  tenements 
aforesaid  with  the  appurtenances  in 
hisr  demesne  as  of  fee ;  and  being  so 
thereof  seised^  he  the  said  A,  M.  af- 
terwards, to  wit,  on  the  12th  day  of 
Aprilj  in  the  year  of  our  lord  1779, 
at  the  parish  aforesaid,  duly  made  his 
last  will  and  testament  in  writing, 
and  thereby  gave  and  devised  the  te« 
nements  aforesaid  with  the  appurte- 
nances to  the  said  Slizabeth  for  the 
t^rm  of  her  life>  the  remainder  thereof 
after  the  death  of  her  the  said  Eliza- 
heth  to  H,  M,  and  his  heirs  for  ever ; 
and  afterwards,  and  before  the  day 
of  suing  forth  the  said  original  writ, 
the  said  A,  M.  at  the  parish  afore- 
said died  in  form  aforesaid  seised  of 
the  tenements  aforesaid  with  the  ap- 
purtenances; after  whose  death  she 
the  said  Elizabeth  entered  into  the 
tenements  aforesaid  with  the  appur- 
tenances^ and  was  seised  thereof  in 
her  demesne  as  of  freehold  for  the 
term  of  her  natural  life,  the  remain- 
der thereof  after  her  death  in  form 
aforesaid  belonging  to  the  said  H.  M. 
and  his  heirs;  and  so  she  the  said 
Elizabeth  says  that  she  holds,  and  on 
the  day  of  suing  forth  the  •original 
writ  of  the  said  Thomas  and  Ann  did 
hold,  the  tenements  aforesaid  with 
the  appurtenances  for  the  term  of  her 
life,  the  remainder  thereof  to  the  said 
H,  M.  and  his  heirs  for  ever,  with- 
out whom  she  the  said  Elizabetii  can- 
not bring  the  tenements  aforesaid 
with  the  appurtenances  into  plea,  nor 
answer  the  said  Thomas  and  Ann 
thereof,  and  she  prays  aid  of  him  the 
said  H.  M, ;  and  it  is  granted  to  her, 
&c.  Therefore  the  sheriff  is  com- 
manded that  he  summon  by  good 
summoners  the  said  H.M.;  that  he 


«  be  here  from  the  day  of  Easter  in 
^  fifteen  days,  to  join  together  with  the 
^*  said  Elizabeth  in  answering  the  said 
**  Thomas  and  Ann  in  the  plea  afore- 
**  said  if  ^c. ;  the  same  day  is  given  to 
^  the  parties  aforesaid  here  &c"  Co. 
£nt  4>9.  a.  182.  b.  327.  a,  b.  341.  a. 
Upon  this  demand  and  grant  of  aid,  a 
jt^dicial  writ,  called  a  summoneas  ad 
jungendum  auxilium^  is  sued  out  by  the 
tenant;  and  if  the  prayee^  that  is,  the 
person  whose  aid  is  requested,  make  two 
defaults,  judgment  is  given  that  the 
tenant  shall  answer  to  the  demandant 
without  aid.  Booth,  61.  2  Bos.  &  Pull. 
386*  Onslow  v.  Smith,  The  summoneas 
ad  jungendum  auxilium  may  be  in  this 
form,  "  George  the  Third,  &c.  Whereas 
**  Thomas  Dee  and  Ann  his  wife,  in  our 
**  court  before  our  justices  at  West" 
^*  minster,  demanded  against  Elizabeth 
**  Druce  widow,  four  messuages,  four 
'<  gardens,  and  four  acres  of  land  with 
**  the  appurtenances,  in  the  parish  of 
^'  Thatcham,  as  the  right  and  inheritance 
<<  of  her  the  said  Ann  by  our  writ  of 
**  right,  as  it  is  said,  and  the  said  Eliza- 
**  beth  afterwards  came  into  our  court 
'<  and  said,  that  she  was  seised  of  the 
'<  tenements  aforesaid  with  the  appurte- 
"  nances  in  her  demesne  as  of  freehold 
"  for  the  term  of  her  life  only,  the  re- 
'<  mainder  thereof  belonging  to  H.  3L 
**  and  his  heirs  for  ever,  and  she  prayed 
*^  aid  of  him  the  said  ff.  ilf.,  which 
<*  was  granted  to  her,  therefore  we 
**  command  you  that  you  summon  by 
**  good  summoners  the  said  ff.  JIf.,  that 
"  he  be  before  our  justices  at  Westmin' 
**  ster  from  the  day  of  Easter  in  fiileen 
'<<  days  to  answer,  together  with  the  said 
**  Elizabetft,  the  said  Thomas  Dee  and 
**  Ann  his  wife  in  the  aforesaid  plea, 
<'  if  he  will,  and  have  there  the  sum- 
"  moners  and  this  writ."  The  prayee 
in  aid  at  the  return  of  the  summons^  or 
on  the  adjournment  day  of  the  essoin, 
which  he  is  entitled  t0|  may  join  in  aid. 
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and  eitiier  vouch  to  warrantyi  or  plead 
aofloething  in  bar»  or  join  the  mise  upon 
the  mere  right,  **  whether  the  said 
^  EUzabeth  Druce  widow  hath  greater 
^  light  to  hold  the  tenements  aforesaid 
^  with  the  appurtenances  for  the  term 
•**  of  her  life,  as  she  now  holds  the  same^ 
^  the  reversion  thereof  after  the  death 
^  of  her  the  said  EUzabeth  in  form  afore- 
^  said  belonging  to  the  said  ff,  M,  and 
*^  his  heirs ;  or  whether  the  said  ThomMu 
*'  Dee  and  Ann  his  wife  have  title  to 
^  hold  the  said  tenements  with  the  ap- 
^purtenances  as  they  have  above  de- 
**•  manded  the  same,  and  the  said  Thomas 
^  Dee  and  Ann  his  wife  likewise."  Co. 
Eat  \%%  183.  The  judgment  when  the 
prayec  in  aid  makes  default  upon  the 
return  of  the  o/mu  summons  adjungen- 
dum  auxUium^  is  entered  in  this  manner, 
"At  which  day  before  our  lord  the 
^  king  at  Westmimter  come  as  well  the 
^said  Thomas  and  Ann^  as  the  said 
**  ElizaOeth  by  their  said  attomies ;  and 
**  the  said  ff.  M,  (the  prayee  in  aid), 
"though  summoned  *as  before,  and 
"  solemnly  called,  came  not ;  therefore 
"  it  is  considered  that  the  said  Elizabeth 
**  answer  the  said  Thomas  and  Ann  the 
*^  said  count  without  the  said  U.  M," 
Rast  27.  a.  As  aid  prayer  is  a  dila- 
tory plea,  it  must  be  verified  by  affidavit 
under  the  statute  4  Ann.  c.  16.  s.  11., 
which  extends  to  all  dilatory  pleas,  as 
well  in  criminal  as  civil  cases;  and  If 
it  be  pleaded  in  another  term  after  a 
general  imparlance,  it  is  bad  and  may 
be  demurred  to ;  and  on  such  demurrer 
the  court  will  give  judgment  that  the 
tenant  answer  alone.    2  Bos.  &  Pull. 


384.  Onslow  V.  Smith.  The  demandant 
may  counterplead  the  trnth  of  the  aid- 
prayer,  as  that  the  prayee  has  nothing 
in  the  reversion  or  remainder,  or  that 
the  prayee  did  not  demise  the  land  to 
the  tenant   Rast.  27.  a.  {x) 

There  are  two  sorts  of  trial  now  in 
use  in  this  action:  1.  by  the  grand 
assize,  and  2.  by  a  common  jury  of 
twelve  upon  a  collateral  point. 

1.  The  grand  assize  is  a  jury  of  twelve 
joined  to  four  knights,  who  choose  the 
twelve,  to  try  the  mere  right  between 
the  demandant  and  the  tenant,  and  it  is 
called  yotntn^  the  mise  upon  the  mere 
rights  which  is  equivalent  to  joining 
issue  in  other  actions.  The  reason  of 
its  being  called  the  mere  right  seems 
to  be,  because  the  right  of  property  to 
the  land  is  only  put  in  issue,  without 
any  regard  to  the  right  of  possession  ; 
for  the  tenant  may  possibly  have  come 
unlawfully  to  the  possession,  and  yet 
have  a  good  right  to  the  land,  and  vice 
versd :  and  the  grand  assize  must  find 
according  to  the  right  of  property. 
Booth,  95.  The  manner  of  the  te- 
nant's putting  himself  upon  the  grand 
assize  may  be  seen  in  3  Wils.  561. 
Tyssen  v.  Clarh.  When  the  mise  is 
joined,  the  first  process  is  a  writ  of 
summons  of  four  knights  to  appear  and 
choose  the  grand  assize.  See  the  form 
of  the  writ  and  return.  3  Wils.  559^ 
560.  This  writ,  if  the  action  is  to  be 
tried  at  the  assizes,  must  be  in  the  al- 
ternative, to  summon  the  four  knights 
into  bank,  or  at  the  assizes,  if  the  judges 
come  thither  before  the  day  in  bank,  in 
this  manner :  <*  that  they  be  before  our 


{x)  And  if  judgment  be  given  against  spect  as  well  as  many  others,  as  is  ob- 

the  tenant,  upon  an  issue  in  fact  on  the  served  by  the  learned  reporters  in  the 

eoanterplea,  it  seems  that  it  shall  be  note  to  2  Bos.  &  Pull.  389.,  the  plea  of 

peremptory  and  final :  seciLS^  if  there  be  aid-prayer  resembles  a  plea  in  abate- 

a  demurrer  to  the  aid-prayer  and  judg-  ment.     See  post,  21 1.  notes  (2)  &  (3). 
ment  for  the  demandant.     In  this  re- 
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<<  justices  on  the  morrow  of  AU  Souls, 
«  or  before  our  justices  assigned  to  take 
*'  the  assizes  in  and  for  your  county,  if 
<<  they  shall  first  come  on  Monday  the 
<<  first  day  of  July  next  at  Abingdon  in 
<<  your  county,  according  to  the  forms 
'<  of  the  statute  in  such  case  made  and 
"  provided  : "  for  if  the  writ  be  to  sum- 
mon them  into  bank  with  a  clause  of 
N'lsi  Prius  therein,  namely,  *'  unless 
"  the  justices  of  assize  shall  first  come 
<<  o»,  ^c.  at  Abingdon  to  hold  the  as-- 
*<  sizes,"  it  is  bad  and  will  be  quashed ; 
because  that  would  only  be  a  con- 
ditional writ  to  summon  the  knights 
into  bank,  unless  the  justices  of  assize 
come  to  Abingdon  before  the  day  in 
bank ;  but  if  they  do  come  to  Abing^ 
don,  there  is  no  precept  or  command 
to  the  sheriff  to  summon  the  knights 
to  make  an  election  of  other  jurors 
there,  or  commission  to  the  judges  to 
swear  them ;  2  Black.  Rep.  1261.  Luke 
V.  Harris;  and  it  seems  the  sheriff 
should  return  that  he  had  summoned 
them  in  the  alternative  according  to  the 
exigence  of  the  writ  (y)  After  the 
knights  have  appeared  and  chosen  of 
themselves  and  twenty  others,  a  jury, 
the  next  step  is  the  venire  facias,  which, 
it  seems,  is  to  return  the  jury  into  bank 
as  in  other  actions,  and  the  demandant 
may  then  sue  out  a  habeas  corpus  re- 
cognitorum  in  the  alternative,  like  the 
writ  of  summons.  If  the  four  knights 
do  not  appear  on  the  first  writ  of  sum- 
mons, the  demandant  may  sue  out  an 


alias  or  pluries  summons  ;  or  he  may 
have  a  habeas'  corpora  guatuor  miliium, 
in  the  alternative,  as  in  the  writ  of  sum- 
mons. 2  Towns.  Judg.  115.  Booth, 
102.  It  has  been  doubted  whether  a 
writ  of  right  can  be  tried  at  the  assizes, 
or  any  where  else  but  at  bar.  2  Black. 
Rep.  1261. 1293.  Luhe  v.  Harris.  But 
besides  that  it  is  the  constant  practice 
to  try  writs  of  right  at  the  assizes,  it 
seems  to  me  that  it  is  taken  for  granted 
in  some  of  the  best  authorities,  that 
writs  of  right  may  be  tried  at  Nisi  Prius. 
12  H.  7.  10.  Bro.  Droit  de  Recto,  28. 
S.C.  Bro.  N.  P.  16, 17.  24.  Jenk.  Cent- 
S8. 

If  there  be  not  four  knights  in  the 
county,  the  sheriff  may  return  others. 
When  the  four  knights  appear,  it  is 
said  by  Lord  Cohe  that  they  cannot  be 
challenged ;  Co.  Litt  294*.  a. ;  but  are 
sworn  lawfully  and  truly  to  choose 
twenty  knights  girt  with  swords  who 
best  know  and  will  declare  or  say  the 
truth  between  the  parties ;  and  the  de- 
mandant and  tefiant  may  be  ordered  to 
go  with  the  four  knights  to  make  their 
challenges  before  them  td  those  that 
shall  be  chosen  by  them ;  for  after  the 
panel  made  by  the  four  knights,  no 
challenge  can  be  made  either  to  the 
array  or  to  the  polls.  29  Edw.  3.  2.  b. 
7  H.  4.  20.  a.  S.  C.  abridged.  Bro. 
Droit,  6.  1  Leon.  303.  Wigot  and 
Clarke's  case.  Litt.  s.  514.  Bro.  Droit, 
1 2.  It  is  said,  however  (15  Edw.  4. 1.),  by 
Choke  and  Littleton  justices,  against  the 


(y)  It  seems  settled,  that  the  Nisi 
Prius  clause  in  the  alternative  may  be 
inserted  in  the  writ  of  summons ;  but  if 
it  be  omitted,  and  the  knights  come  up 
from  a  distant  county  to  Westminster, 
the  court  will  not  compel  them  to  be 
sworn,  unless  the  demandant  will  pay 
their  expenses.  1  Taunt.  415.  Pear' 
son  V.  Maynard.    If  there  be  a  Nisi 


Prius  clause,  the  sheriff  may  summon 
the  knights  at  the  assizes^  from  among 
the  grand  jury.  1  B.  &  B.  17.  Win. 
die  V.  JRicardo,  3  B.  Moore,  249. 
S.  C.  The  court  will  not  allow  tlie  de- 
mandant to  quash  a  writ  of  summons 
irregularly  executed.  1  Marsh.  602. 
Adams  v.  Radway. 


m.  21  &  22  Car.  II.  Regis. 
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opinion  of  Co.  Litt  294s  a.  that  the  four 
knights  may  likewise  be  challenged 
when  they  and  the  parties  are  choosing 
the  other  knights;  and  that  if  one  be 
challenged  it  is  to  be  tried  by  the  other 
three,  and  if  two  be  challenged  by  the 
other  two,  and  if  three  be  challenged 
a  new  writ  must  issue  to  choose  four 
other  knights ;  for  no  challenge  can  be 
tried  by  less  than  two.  (z)  When  the 
recognitors  are  called  and  appear^  six- 
teen are  sworn  :  the  form  of  the  oath  is 
ID  Litt  sect  514.  S  Wils.  541.  Tyssen 
y.  Clarke.  The  tenant  first  begins  his 
case,  because  the  mise  is  first  prayed 
for  and  joined  by  him.  S  Leon.  162. 
Heidon  and  Jhgraves  case.  S.  C.  1 
And.  148.  Moore,  762.  Andrews  v. 
Lord  CromweiL  Dyer,  247.  b.  pL  75. 
However,  if  the  tenant  tenders  the  demy- 
mark  in  court  at  the  time  of  the  trial, 
the  demandant  must  then  begin ;  so 
held  by  Mr.  Justice  Heath  in  I^rog» 
mortanf  hart,  v.  Broken  Glocester  Sum- 
mer Assizes  1800,  who  cited  the  said 
case  in  Moore,  762.  (a) ;  but  it  seems 
questionable  whether  that  case  warrants 


it :  These  three  points  were  ruled  by  the 
court :  1.  That  the  demy-mark  ought 
to  be  tendered  at  the  joining  of  the 
mise,  yet  the  Judges  now  take  it  at  the 
appearance  of  the  jury.  2.  The  tenant 
ought  to  begin  in  the  giving  of  evidence. 
3.  The  jury  cannot  find  a  special  ver- 
dict (6)  It  is  said  in  Bro.  Droit,  48.  that 
nothing  can  be  pleaded  in  this  action 
but  a  collateral  warranty,  and  every 
thing  else  may  be  given  in  evidence  upon 
the  mise  joined.  Booth,  98.  112.  And 
the  court  of  C.  P.  seem  to  have  been  of 
the  same  opinion  in  Ti/ssen  v.  Clarke^  S 
Wils.  420.  (c)  The  form  of  the  judg- 
ment, when  there  is  a  verdict  for  the 
demandant  after  the  mise  joined,  is  in 
3  Wils.  563.  So  if  the  tenant  make  de- 
fault, or  confess  the  action  after  the  mise 
ynxkB^y  final  judgment  b  given,  though 
not  until  after  k  petit  cape  is  first  sued 
out  and  a  default  thereon,  according  to 
5  Rep.  86.  a.  Penryn's  case.  Booth, 
101. ;  but  in  1  Bulst  161, 162.  Heme  v. 
LiWame^  it  is  held,  that  final  judgment 
is  given  without  any  petit  cc^f  against 
the  resolution  in  Penryn's  case ;  and  so  is 


(z)  [So  in  Angell  v.  Angell^  3 
Bing.  395.  11  Moore,  272.  S.  C.  Best 
C.J.  expressed  his  opinion  that  the 
knights  may  be  challenged  on  substan- 
tial grounds.  But  in  that  case  the  sheriff 
having  returned  that  he  had  summoned 
foar  lawful  knights,  viz.  A,  B.  esq., 
C  2).  esq.,  E,  F,  esq.,  and  G.  H,  esq., 
it  was  held  on  demurrer  that  this  re- 
turn could  not  be  traversed.  —  Where, 
upon  the  day  appointed  for  the  trial  of 
a  writ  of  right,  only  three  of  the  knights 
appeared,  and  the  sheriff  returned  that 
the  fourth  was  too  ill  to  appear  in  that 
or  the  ensuing  ,term,  which  return  was 
confirmed  by  the  affidavit  of  a  medical 
man,  the  court  granted  a  summons  for 
another  knight  3  Bing.  373.  Tooth  v. 
BagweU.    11  Moore,  236.  S.  C] 

VOL.  IL  PABT  I. 


(a)  And  accordingly  it  was  held  by 
Mr.  Baron  Woodf  in  Hardman  v.Clegg, 
Holt's  N.  P.  C.  670.,  that  a  tender 
of  the  demy-mark  before  the  swearing 
of  the  grand  assize,  was  sufficient  to  put 
the  demandant  to  prove  the  seisin  of  his 
ancestor.  [But  in  Tooth  v.  Bagwell, 
3  Bing.  446.  11  Moore,  349.  S.C., 
although  the  demy-mark  had  been  ten- 
dered, the  court  held  that  the  tenant 
must  begin.  See  also  Accord,  9  Bing. 
687.  Spiers  v.  Morris.  3  Moo.  &  Sc. , 
118.  S.C.] 

(b)  [See  1  Bing.  N.C.619.  Davies 
V.  Lowndes.     1  Mann.  &  Gr.  476.] 

(c)  [Accordingly  it  was  held,  that  a 
fine  need  not  be  pleaded.  5  Bing.  N.  C. 
161.  Davies  v,  Lowndes.  7  Scott,  21. 
S.C.  Affirmed  in  Cam.  Scacc.  Feb.  1 843.] 
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Co.  Litt  295.  1  Show.  20.  65.  Sleigh 
V.  Chetham.  F.N.B.  11,  12.  7th  ed. 
But  if  the  verdict  be  for  the  tenant, 
or  the  demandant  be  nonsuited  after 
the  mise  joined,  the  judgment  is  in  this 
form :  "  Therefore  it  is  considered  that 
"  the  said  Thomas  Dee  and  Ann  his 
'<  wife  take  nothing  by  their  said  writ, 
^<  but  be  in  mercy  for  their  false  claim 
'<  thereof,  and  that  the  said  Elizabeth 
"  Drucey  widow,  go  thereof  without 
<<  day,  &C.,  and  that  she  the  said  Eliza-' 
<^  beth  Druce  hold  the  tenements  afore- 
^'  said  with  the  appurtenances  to  her 
<<  and  her  heirs,  quit  of  the  said  Thomas 
**  Dee  and  Ann^  his  wife,  and  the  heirs 
"  of  the  said  Ann^  for  ever."  2  Towns. 
Judg.  115.  (d)  And  if  judgment  be  for 
husband  and  wife  tenants^  where  they 
have  joined  the  mise  in  right  of  the  wife, 
then  it  is,  '<  that  the  husband  and  wife, 
<<  and  the  heirs  of  the  wife,  shall  hold 
*<  quit  of  the  demandant  and  his  heirs." 
Fitz.  Droit,  8. 

If  a  writ  of  quod  ei  deforceat,  in  the 
nature  of  a  writ  of  right,  be  brought  in 
the  courts  of  great  sessions  in  Walesy 
pursuant  to  the  Statute  of  Rutland 
(12  £dw.  1.),  the  mise  joined  upon  the 
mere  right  is  ordained  by  that  statute 
to  be  tried  by  a  conmion  jury  of  twelve 
men,  and  therefore  the  common  jury 
process  of  a  venire  facias  is  there  used ; 
which  may  be  made  returnable  the  next 
day  after  the  teste ;  for  in  Wales  the 
process  is  from  day  to  day  in  one  and 
the  -same  sessions.  Cro.  Car.  179. 
Grifffyih  v  Jenkin  ;  vide  antd,  42.    Still 


however  it  is  held,  that  the  final  judg- 
ment shall  be  given  as  in  writs  of  right 
in  England;  for  though  the  manner  of 
the  trial  js  altered  by  the  statute^  yet 
the  judgment  which  belongs  to  such 
actions  remains  as  it  was  before.  5  Rep. 
85.  b.  86.  Penryn's  case.   2.  Although  it 
be  said  that  every  thing  but  a  collateral 
warranty   may  be  given  in   evidence 
upon  the  mise  joined  upon  the  mere 
right,  yet  the  tenant  may  also  plead 
several  other  matters  specially ;  as  that 
the  tenant  levied  a  fine  with  proclama- 
tions, or  that  the  ancestor  of  the  de- 
mandant made  his  will,  and   devised 
away  the  lands,  or  that  the  tenant  re- 
covered the  same  premises  from  the 
demandant  in  a  writ  of  right  by  the 
verdict  of  the  grand  assize,  and  had 
final  judgment    And  the  issues  upon 
these  pleas  are  to  be  tried  by  a  com- 
mon jury  of  twelve  men  as  other  issues 
are.    Bro.  Droit,  SO.  42, 43.  Booth,  113. 
3Wils.420.(«)    It  is  said  that  the  safest 
way  is  to  join  the  mise  on  the  mere 
right,  and  give  the  special  matter  in 
evidence:   at  the  same  time  however 
it  is  observed,  that  it  is  frequently  the 
least  dilatory  and  vexatious  mode  for 
the  tenant,  wi^^re  the  matter  in  bar  is 
clear,  to  plead  it    Booth,  115.    At  the 
common  law  there  were  no  costs  in  anj 
real  action ;  and  as  no  damages  are  re- 
covered,  neither    the  demandant  nor 
tenant  is  entitled  to  costs  in  this  action 
by  the  Stictute  of  Glocester,  or  any  other 
statute.  10  Rep.  1 16.  PUfold^  caae.(f) 


(d)  [This  final  judgment,  it  should 
seem,  can  only  be  given  after  issue 
joined  on  the  mise.  6  A.  &  £.  103. 
Rishton  V.  NeML  11  A.  &  £.  244. 
NeshU  V.  Rishton.  2  P.  &  D.  706.  S.  C. 
—  It  is  not  clear  whether  judgment 
as  in  case  of  a  nonsuit  can  be  entered 
in  a  writ  of  right  2  Bing.  N.  C.  323. 
Mason  y.  Sadler.    2  Scott,  510.  S.  C] 


(e)  But  the  court  will  not  permit  the 
mise  joined  in  a  writ  of  right  to  be  tried 
by  a  jury  instead  of  the  grand  assize, 
although  both  parties  desire  it  1  Bos. 
&  Pull.  192.  Galton  v.  Harvey. 

(/)  [Costs  are  given  in  dower  by  the 
Statute  of  Merton  (see  ante,  44  e. 
note);  and  in  quare  trnpeditf  by  the 
8tot4&5W.4.  €.89.] 


Hil.  21  &  22  Car.  H.  Regis. 
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William,  the  heir  of  William,  against  Gwyn. 
Easter,  20th  of  Emg  Charles  the  2d.     Boll  260. 

"C^RROR  brought  by  William^  as  heir  to  William  his  father, 
^^  against  Gwyn^  to  reverse  a  judgment  in  dower  in  the 
great  session  of  the  county  of  Brecoriy  in  WaleSy  where  Chcyn 
was  demandant  in  dower  (5)  against  William  the  father,  who 
appeared  in  chief  upon  the  summons,  and  the  demandant 
made  her  demand,  and  the  *  tenant  said  nothing,  but  suf- 
fered judgment  for  want  of  an  answer,  and  the  court  there- 
upon awarded  a  grand  cape,  and  on  the  return  of  it  judg- 
ment was  given  for  the  demandant  to  recover  her  dower,  and 
she  had  execution ;  after  which  the  tenant  died,  and  the  plain- 
tiff, as  son  and  heir  (6)  of  the  tenant,  brought  a  writ  of  error, 
and  assigned  the  general  error. 

And  Saunders  for  the  plaintiff  in  error,  assigned  an  error  at 
the  bar,  upon  which  he  insisted,  namely,  that  it  appeared  by 


S.C  1  Vent. 
6a  2Keb.450. 
551.  605.    If  » 
ffrand  cape  be 
awarded  against 
the  tenant  upon 
hb  appearance, 
and  default  after 
in  the  aameUrm, 
and  on  the  re- 
turn of  the 
grand  cape 
judgment  be 
given  for  the 
djemandant,  it  is 
not  assignable 
for  error,  be- 
cause it  was  to 
the  tenant's  ad- 
vantage. 
•[463 


(5)  If  the  husband  at  any  time  during 
the  coverture  is  seised  in  fee  simple, 
fee  tul  general,  or  as  heir  in  special 
tail,  upon  hb  death  his  wife  is  entitled 
by  the  common  law  to  dower,  provided 
she  b  then  nine  years  old,  whether  she 
has  issue  by  him  or  not.  Litt.  sect  S6. 
The  reason  of  specifying  the  estates 
above  mentioned  is,  because  her  issue 
may  in  any  of  those  cases  inherit  as  heir; 
the  rule  being,  that  the  wife  is  entitled  to 
be  endowed  of  such  tenements  only  as 
her  issue  may  inherit  as  heir  to  her 
husband ;  for  ,if  her  issue  cannot  in- 
herit, the  wife  is  not  entitled  to  dower ; 
as  where  the  husband  is  seised  of  an 


estate  to  him  and  the  heirs  of  his  body 
by  a  former  wife,  his  second  wife  has 
no  right  to  dower.  Litt  s.  53.  So  the 
wife  of  a  joint-tenant  in  fee  is  not  en- 
titled to  dower,  because  the  estate  upon 
his  death  does  not  descend  to  his  heir, 
but  survives.  Co.  Litt.  31.  b.  The  wife 
is  entitled  to  dower  although  the  hus- 
band had  only  a  seisin  in  law  ;  as  where 
he  dies  before  entry,  still  his  wife  shall  be 
endowed  (g)  ;  and  the  reason  assigned 
is,  because  it  is  not  in  the  wife's  power 
to  reduce  her  husband's  estate  into  his 
actual  seisin,  as  he  may  do  his  wife's : 
and  therefore  it  is  held  that  he  shall 
not  be  tenant  by  the  curtesy  unless 


(ff)  [And  by  stat  3  &  4  W.  4.  c.  105. 
8.  3.  *'  when  a  husband  shall  have  been 
"  entitled  to  a  right  of  entry  or  action 
*'  in  any  land,  and  his  widow  would  be 
*<  entitled  to  dower  out  of  the  same  if 
^  he  had  recovered  possession  thereof, 
«*  she  shall  be  entitled  to  dower  out  of 
^^  the  same,  although  her  husband  shall 


"  not  have  recovered  possession  there- 
*'  of;  provided  that  such  dower  be  sued 
^'  for  or  obtained  within  the  period 
'<  during  which  such  right  of  entry  or 
"  action  might  be  enforced.'*  —  But  the 
Act  does  not  extend  to  the  dower  of  any 
widow  who  was  married  on  or  before  Jan. 
1.  1834.  (See  post,  46  a.  note  (A).)] 
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William, 
the  heir  of 
William, 
V,  Gwyn. 


the  record  that  the  tenant  had  appeared  in  chief,  and  the  de- 
mandant had  counted  against  him,  and  he  suffered  judgment 
to  pass  by  nihil  dicity  and  yet  the  court  awarded  affrand  cape^ 
whereas  a  peremptory  judgment  ought  to  have  been  given 
upon  the  nihil  dicU  without  any  award  of  ii  grand  or  petit  cape. 


there  has  been  an  actual  seisin  by  him 
or  his  wife.  Co.  Litt.  31.  a.  But  she 
shall  not  be  endowed,  where  the  seisin 
of  her  husband  is  defeated;  as  if  three 
acres  of  land  descend  from  A.  to  ^B,^ 
and  A*s  wife  recover  dower  of  one 
acre  against  B.  who  afterwards  dies, 
his  wife 'shall  be  endowed  only  of  the 
remaining  two  acres,  although  A's  wife 
dies  in  her  lifetime,  because  the  sei- 
sin of  B,  was  defeated ;  but  if  B.  had 


died  and  his  wife  were  endowed  of  the 
three  acres,  and  A'%  wife  recovered 
against  her,  and  died,  B/s  wife  shall 
enter  again  into  the  one  acre.  Co.  Litt. 
31.  a.  b.  It  is  not  necessary  that  the 
husband  should  die  seised;  if  he  alien 
the  land,  it  is  subject  to  her  dower ;  for 
her  title  is  consummate  by  the  marriage, 
and  over-reaches  the  alienation.  Co. 
Litt  32.  a.  (A)  It  is  however  necessary 
that  the  marriage  do  continue;  for  if 


(h)  [And  the  widow  shall  have  a  third 
part  of  the  lands,  not  according  to  their 
value  at  the  time  her  husband  aliened 
them,  but  according  to  their  actual 
improved  value  at  the  time  of  his  death, 
without  regard  to  the  hands  which 
brought  them  into  the  condition  in 
which  they  are  found.  I  Q.  B.  682. 
Doe  V.  GwinnelL  1  G.  &  D.  180.  S.C. 
And  where  the  lands  at  the  time  of  his 
death  are  in  the  possession  of  several 
persons,  whether  by  his  act,  or  the  act 
of  his  alienee,  dower  must  be  assigned  as 
to  one  third  of  the  land  in  each  person's 
possession.    lb. 

But  now  by  stat  3  &  4  W.  4.  c.  105. 
s.  4.,  <<  no  widow  shall  be  entitled  to 
<*  dower  out  of  any  land  which  shall 
*'  have  been  absolutely  disposed  of  by 

her  husband  in  his  lifetime,  or  by  his 
«'  wiU:\  And  by  sect  5.,  "  all  partial 
"'  estates  and  interests,  and  all  charges 
*<  created  by  any  disposition  or  will  of 
<*  a  husband,  and  all  debts,  incum-* 
"  brances,  contracts,  and  engagements 
*<  to  which  his  land  shall  be  subject  or 
'*  liable,  shall  be  valid  and  effectual  as 
*<  against  the  right  of  his  widow  to 
"  dower."  And  by  sect  C,  "awidowshall 


«  not  be  entitled  to  dower  out  of  any 
*<  land  of  her  husband  when  in  the  deed 
'<  by  which  such  land  was  conveyed  to 
"  ^im,  or  by  any  deed  executed  by  him, 
'<  it  shall  be  declared  that  his  widow 
<<  shall  not  be  entitled  to  dower  out  of 
"  such  land."  And  by  sect  7.,  **  a 
'<  widow  shall  not  be  entitled  to  dower 
"  out  of  any  land  of  which  her  husband 
*<  shall  die  wholly  or  partially  intestate, 
*<  when  by  the  will  of  her  husband,  duly 
<<  executed  for  the  devise  of  freehold 
*<  estates,  he  shall  declare  his  intention 
<<  that  she  shall  not  be  entitled  to  dower 
*<  out  of  such  land,  or  out  of  any  of  his 
«  land."  And  by  sect  8.,  «  the  right  of 
'^  a  widow  to  dower  shall  be  subject  to 
*<  any  conditions,  restrictions,  or  direc- 
<<  tions  which  shall  be  declared  by  the 
"  will  of  her  husband  duly  executed  as 
"  aforesaid."  And  by  sect  9.,  "  where 
''  a  husband  shall  devise  any  land  out  of 
*<  which  his  widow  would  be  entitled  to 
*<  dower  if  the  same  were  not  so  devised, 
'^  or  any  estate  or  interest  therein,  to  or 
"  for  the  benefit  of  his  widow,  such 
'*  widow  shall  not  be  entitled  to  dower 
*<  out  of  or  in  any  land  of  her  said  hu&» 
*<  band,  unless  a  contrary  intention  shall 


Ha.  21&22Car.  IL  Regis. 


46  a 


For  upon  an  appearance,  and  default  afterwards  in  the  same 
term^  no  petit  cape  ought  to  be  awarded,  but  judgment  of 
sei^n  should  be  given,  and  so  it  is  on  a  nihil  dicit  recorded, 
as  appears  by  all  the  books,  and  the  constant  practice. 
38  Edw.  3.  13  b.  17  H.  4.  19.  Coke's  entries,  171.  Plow. 
Comm.  41.  Also  a  grand  cape  does  not  lie,  but  when  the 
tenant  makes  default  before  his  appearance  in  chief;  for  after 
an  appearance  in  chief  a  petit  cape  lies,  if  the  tenant  make  de- 
fault in  any  other  term  after  his  appearance ;  but  if  he  make  de- 
fault in  the  same  term  in  which  he  appears,  a  peremptory 
judgment  shall  be  given,  namely,  for  the  demandant  to  re- 
coyer  seisin,  as  appears  by  the  books  above  cited,  and  accord- 
ing to  the  constant  practice ;  and  besides,  the  words  of  the 
grand  cape  are  that  the  tenant  shall  shew  cause  **  wherefore 
"  he  was  not  in  our  court  at  such  a  day  past  as  he  was  sum- 
"  maned:^  and  so  it  is  in  the  case  at  bar,  which  is  absurd  and 
repugnant;  because  it  appears  by  the  body  of  the  record 
that  the  tenant  had  appeared  in  chief  on  the  same  day  that  the 
grand  cape  supposes  tfuzt  he  was  not  in  our  court,  and  therefore 


WlLIrTAM, 

the  heir  of 
William, 

V.  GWKN. 

' * ' 

On  an  appear- 
ance in  chief 
and  de&ult  af- 
terwards in  the 
tame  term,  no 
petit  cape  ought 
to  be  awarded, 
but  judgment  of 
seisin  should  be 
given :  and  so 
on  a  nihil  dicit 
recorded. 
A  ffrund  cape 
does  not  lie  but 
on  a  de&ult  of 
the  tenant  &«/bre 
appearance  in 
chief,  for  ajler 
sucbappearance 
a  petit  cape  Ues 
if  the  tenant 
makes  default 
in  another  term. 


the  husband  and  wife  are  divorced  a 
vinculo  matrimonii^  the  dower  ceases  ; 
but  if  they  are  divorced  only  a  mensd 


et  thorOf  as  for  adultery,  &c.  she  is  still 
entitled  to  dower.  Co.  Litt  22.  a.  (t) 
But  a  wife  is  not  entitled  to  be  endowed 


"be  declared  by  his  will."  But  by 
sect  10.,  '*  no  gift  or  bequest  made  by 
"  any  husband  to  or  for  the  benefit  of 
**  his  widow,  of  or  out  of  his  personal 
**  estate,  or  of  or  out  of  any  of  his  land 
''Dot  liable  to  dower,  shall  defeat  or 
"  prejudice  her  right  to  dower,  unless 
"  a  contrary  intention  shall  be  declared 
"  by  bis  will."  And  by  sect.  11.,  "  no- 
"  thing  in  this  Act  contained  shall  pre- 
"▼ent  any  court  of  equity  from  en- 
^  forcing  any  covenant  or  agreement 
"  entered  into  by  or  on  the  part  of  any 
^  husband  not  to  bar  the  right  of  his 
**  widow  to  dower  out  of  his  lands,  or 
"any  of  them."  And  by  sect.  12., 
"  nothing  in  this  Act  contained  shall 
•*  interfere  with  any  rule  of  equity,  or 
**  of  any  ecclesiastical  court,  by  which 
"legacies  bequeathed  to  widows  in 
"  satisfaction  of  dower  are  entitled  to 


"  priority  over  other  legacies."  And 
by  sect.  13.^  "  no  widow  shall  hereafter 
**  be  entitled  to  dower  ad  ostium  ecdesite, 
"  or  dower  ex  assensu  patris^  And  by 
sect  14.^  "  this  Act  shall  not  extend  to 
"  the  dower  of  any  widow  who  shall 
<'  have  been  or  shall  be  married  on  or 
''  before  the  first  day  of  January^  one 
*^  thousand  eight  hundred  and  thirty- 
*<  four,  and  shall  not  give  to  any  will, 
<*  deed,  contract,  engagement,  or  charge 
"  executed,  entered  into,  or  created 
"  before  the  said  first  day  of  January^ 
**•  one  thousand  eight  hundred  and 
"  thirty-four,  the  effect  of  defeating  or 
"  prejudicing  any  right  to  dower."] 

(t)  But  it  appears  from  the  same 
passage,  that  if  the  wife  elope  and  live 
with  the  adulterer,  she  forfeits  her 
dower.    (See  ant^,  p.  44  c.  note  (/).) 
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William, 
the  heir  of 
William, 
V.  Gwyn. 

A  man  shall  not 
reverse  judg- 
ment by  error, 
unless  he  can 
shew  that  the 
error  is  to  his 
disadvantage. 


the  writ  oi  grand  cape  is  contrary  to  the  record ;  and  for  this 
error  he  prayed  that  the  judgment  shall  be  reversed. 

Jones  for  the  defendant  in  error^  and  all  the  court  agreed^ 
that  the  great  sessions  might  have  given  judgment  of  seLsin 
without  awarding  any  grand  or  petit  cape ;  but  Jones  eaid, 
that  the  plaintiff  cannot  assign  it  for  error,  because  it  is 
only  to  the  disadvantage  and  delay  of  the  demandant,  and 
not  at  all  prejudicial  or  hurtful  to  the  tenant,  and  therefore 
not  to  be  sdleged  as  error  for  him,  inasmuch  as  it  is  not  to  the 


of  lands  which  her  husband  was  seised 
of  for  an  instant,  or  as  an  instrument ; 
as  if  cestui  que  use  after  stat  I  R.  3. 
c.  1.  and  before  stat  97  H.  8.  e.  la 
had  made  a  feoffment,  his  wife  should 
not  be  endowed.  Co.  Litt.  31.  b.  So  if 
lands  at  this  day  be  conveyed  to  B. 
and  his  heirs  to  the  use  of  C.  and  his 
heirs,  which  is  a  use  executed  by  the 
stat.  27  H.  8.  c  10.,  the  wife  of  the 
feoffee  or  relessee  has  not  title  of 
dower.  It  is  also  settled  that  there  is 
no  dower  of  a  trust  estatfy  or  of  an 
equity  of  redemption  in  fee.  (k)  There 
was  no  dow^r  of  an  use  before  the 


statute,  it  being  entirely  a  legal  demand, 
and  there  is  no  difference  between  a 
trust  now  and  an  use  before  the  statute. 
Cases  Temp.  Talb.  138.  Attorney^  Gene- 
ral V.  Scot.  3  P.  Will.  232—235. 
Chaplin  v.  Chaplin.  2  Atk.  525.  God- 
win V.  Winsmore.  1  Bro.  326.  Dixon 
v.  Saville,  (/)  Women  were  not  dow- 
able  of  tithes  till  the  sUt.  32  H.  8. 
c.  7.  8.  7. ;  for  before  that  time  tithes 
were  not  a  lay  fee;  but  now  by  the 
express  words  of  the  statute  a  wife 
is  entitled  to  be  endowed  of  them.  Co. 
Litt  32.  a.  159.  a.  11  Rep.  25.  b. 
Harpur's  case,  (m)    Nor  are  they  of  a 


(k)  [4  Beav.  10.  Knight  v.  Framp- 
ton.  But  now  by  stat  3  &  4  W.  4v 
c.  105.  8.  2.,  *'  when  a  husband  shall 
<<  die  beneficially  entitled  to  any  land 
*^  for  an  interest  which  shall  not  entitle 
<*  his  widow  to  dower  out  of  the  same 
<<  at  law,  and  such  interest,  whether 
<<  wholly  equitable,  or  partly  legal  and 
<<  partly  equitable,  shall  be  an  estate  of 
*'  inheritance  in  possession,  or  equal  to 
<<  an  estate  of  inheritance  in  possession, 
"  (other  than  an  estate  in  joint-tenancy), 
**  then  hb  widow  shall  be  entitled  in 
**  equity  to  dower  out  of  the  same  land." 
But  the  Act  shall  not  extend  to  the 
dower  of  any  widow  who  was  married  on 
or  before  January  1.  1884.] 

(/)  But  although  a  husband  could 
not  be  tenant  by  the  curtesy  of  an  use 
before  the  statute,  yet  he  shall  have  his 


curtesy  of  a  trust  estate  at  this  day. 
1  P.  Wms.  108.  Watts  v.  BaU.  A  rea- 
son  for  this  distinction  is  suggested  by 
Lord  Redesdale  in  2  Sch.  &  Lef.  388. 
LtArcy  v.  Blake^  vis.  that  parties  had 
been  acting  on  the  supposition  that  the 
creation  of  trust  estates  would  bar 
dower;  and  that  it  was  necessary  for 
the  security  of  purchasers,  mortgagees, 
and  other  persons  taking  the  legal  es- 
tates, to  depart,  in  cases  of  dower,  from 
the  general  principle  of  courts  of  equity, 
which  is  in  acting  upon  trusts  to  follow 
the  law ;  but  it  was  not  necessary  in 
cases  of  tenancy  by  the  curtesy,  because 
no  such  practice  had  prevailed. 

(m)  In  1  Taunt  410.  Stoughion  v. 
Leigh,  the  court  of  C.  B.  certified,  **  that 
**  a  woman  is  dowable  of.  all  her  has* 
**  band's  mines  of  lead  and  ooal«  as  well 
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"  great  damage  of  the  plainJdff^  as  the  writ  of  error  supposes. 
And  for  that  he  cited  the  books  of  8  H.  4.  2.*  b.  F.  N.  B. 
21.  f.  5  Bep.  39.  b.  (f)  (7).  And  though  it  was  objected 
on  the  other  side  that  it  was  an  error  in  the  judgment  itself ^ 
and  might  therefore  be  well  assigned  for  error^  notwithstand- 
ing it  was  to  the  advantage  X  of  the  pontiff  in  error ;  as 
in  8  Bep.  59.  Beecher^s  case>  a  misericardia  entered  in  a  judg- 
ment instead  of  a  capiatur,  is  assignable  for  error,  though  it 
be  for  die  benefit  of  the  party  against  whom  the  judgment  is 


William, 
the  heir  of 
William, 

V,  GWYN. 

^ — ^ — ' 

•  Fitt  Error, 

92. 

t  Tey's  case, 

S.P.  8  Rep. 

59.  a.Beecher*8 


tC*7  ] 


oopyhold  estate  unless  by  custom ;  but 
when  it  exists,  it  is  held  that  the  wife 
shall  have  the  benefit  of  the  laws 
which  are  made  for  the  recovery  of 
dower  in  cases  of  freehold,  and  there- 
fore shall  reeover  damages  within  the 
Statute  of  Merton.  Co.  Litt  S^  a. 
Moor,  410.  pi.  559.  Shaw  v.  T^omp- 
jofi.  4f  Rep.  22.  a.  But  if  she  be  not 
entitled  to  dower  by  custom,  and  yet 
bring  a  writ  of  dower,  the  heir  may 
plead  that  her  husband  ne  ungues  seisie 
que  dower ,  and  give  the  special  matter 
in  evidence.  2  Bac.  Abr.  128.  So  a 
wife  who  is  an  alien,  whether  friend  or 
enemy,  shall  not  be  endowed.  Co.  Litt 
SLb.  But  it  is  said  that  if  she  be 
married  by  the  king's  special  licence, 
she  is  entitled  to  her  dower.  1  Rol. 
Abr.  675.  Hargrave,  Co.  Litt  31.  b. 
n.(9). 

(6)  No  person  can  bring  a  writ  of 
error  unless  he  is  party  or  privy  to  the 
record,  or  is  prejudiced  by  the  judg- 
ment ;  the  rule  upon  the  subject  being, 
that  a  writ  of  error  can  only  be  brought 
by  him  who  would  have  had  the  thing. 


if  the  erroneous  judgment  had  not  been 
given.  1  RoL  Abr.  747.  (K.)  pi.  1. 
Dyer,  90.  a.  2  Bac.  Abr.  195.  There- 
fore in  a  plea  of  land  against  the  te- 
nant, the  heir  to  the  land  must  in  case 
of  the  tenant's  death  bring  error;  as 
if  one  who  has  lands  on  the  part  of 
his  mother,  loses  them  by  an  erroneous 
judgment  and  dies,  his  heir  on  the 
part  of  his  mother  only  can  bring 
error.  1  Leon.  261.  Henningham  and* 
Windham's  case.  S.  C.  Owen,  68.  So 
the  younger  son  who  is  entitled*  by 
the  custom  of  borough-eng^  sh  must 
bring  error,  and  not  the  heir  at  common 
law ;  for  the  remedy  descends  with  the 
land.  Ibid.  So  error  upon  a  judgment 
against  tenant  in  special  tail  must  be 
brought  by  the  heir  to  the  special  tail 
F.  N.  B.  50.  7th  ed.  1  Rol.  Abr.  747. 
(K.)  pi.  2.  So  at  common  law,  if  judg- 
ment had  been  obtained  against  lessee 
for 'life,  the  reversioner  or  remainder- 
man, if  immediate,  might  bring  error 
after  his  death;  and  now  by  statute 
9  R.  2.  c.  3.  may,  during  the  continu- 
ance of  the  estate  for  life.    S  Rep.  4.  a. 


*'  those  whicb  were  in  his  own  landed 
'^estates,  as  the  mines  and  strata  of 
''lead  and  lead  ore,  and  coal,  in  the 
**  lands  of  other  persons,  which  had,  in 
''fact,  been  open  and  wrought  before 
"his  death,  and  wherein  he  had  an 
"  estate  of  inheritance  during  the  cover- 
"  tare ;  and  that  her  right  to  be  en- 


*<  dowed  of  them  had  no  dependence 
*^  upon  th6  subsequent  continuance  or 
''  discontinuance  of  working  them, 
<^  either  by  the  husband  in  his  lifetime, 
<<  or  by  those  claiming  under  him  since 
"  his  death."  See  some  judicious  re- 
marks [on  this  case  in  Park  on  Dower, 
llQt  etseq. 

L  4 


47 


William,  the  heir  of  William,  versits  Gwyn. 


William,  given,  because  it  is  error  in  the  judgment  itselfc  (8)    But  the 

^e  heir  of  whole  court,  without  any  difficulty,  affirmed  the  judgment  for 

«  'gwyn.'  *^®  reason  given  by  Jones,  without  taking  any  notice  of  thb 

'  objection. 


Marquis  of  Winchester's  case.  5  Mod. 
397.  Anon.  So  since  the  Statute  de 
Donisj  error  may  be  brought  by  him 
who  has  a  remainder  or  reversion  im- 
mediately expectant  on  an  estate  tail. 
3  Rep.  4<.  a.  It  is  not  necessary  to  shew, 
either  in  the  writ  of  error  or  scire  fa^ 
ciaSf  how  the  plaintiff  in  error  is  heir> 
unless  in  some  particular  cases,  as  where 
'  a  special  heir  in  tail,  or  heir  in  remainder, 
brings  error ;  for  there  it  is  held  that 
he  must  shew  specially  how  he  is  heir, 
or  has  the  remainder.  Cro.  Jac.  160. 
Champemow  v.  Godolphin.  It  seems 
that  error  upon  an  attainder  for  treason 
or  felony  may  be  brought  either  by  the 
•heir  or  the  executor.  1  Leon.  325. 
MarsKs  case.  1  Show.  13.  The  King  v. 
Ayloffe.  S.  C.  1  Salk.  295.  But  if 
there  be  judgment  against  xhe principal 
and  abo  against  the  haily  the  principal 
cannot  have  error  on  the  judgment 
against  the  bail,  nor  the  bail  on  the 
judgment  against  the  principal,  nor  can 
they  join  in  a  writ  of  error  any  more 
than  tenant  for  life,  and  he  in  remainder 
can  join ;  for  they  are  several  judgments, 
and  affect  distinct  persons.  1  Rol.  Abr. 
748,  749.  Cro.  Car.  408.  Bushell  v. 
Yalle.  Ibid.  481.  South  v.  Gryffitli. 
S.C.  Sir  W.Jones,  396.  Cro.  Car.  561. 
Anon,     1  Lev.  137.  Athertony.Hole, 

(7)  So  giving  oyer  where  it  ought 
not  to  be  allowed  is  not  assignable  by 
the  defendant  for  error,  being  to  his 
advantage^  ihough  the  denial  of  it,  where 
it  ought  to  be  allowed,  is  error.  2  Ld. 
Kaym.  970.  Longueville  v.  Inhabitants 
of  Thistleworth. 

(8)  Where  the  error  is  by  default  of 
the  courts  it  may  be  assigned  by  him 
who  is  benefited  by  it;  as  where  in  debt 
it  is  found  that  the  defendant  owes  the 


plaintiff  5/.,  and  the  jury  assess  da- 
mages to  2dL  and  costs  2^^.,  and  the  judg- 
ment is,  that  the  plaintiff  shall  recover 
his  debt  and  damages  aforesaid  to  2c2., 
and  no  judgment  is  given  for  the  costs, 
the  defendant  may  assign  this  omission 
for  error  though  it  be  to  his  advantage. 
1  Rol.  Abr.  759.  pi.  1,  2,  3,  4.  76a 
pli  5.  S.  P.  4  Leon.  61.  Bushey  v.  Mil^ 
fieUL  Jenk.  211.  pi.  48.  But  if  the 
default  be  in  the  verdict^  to  the  advan- 
tage  of  the  defendant,  he  cannot  assign 
it  for  error.  1  Rol.  Abr.  760.  pi.  6. 
And  now  by  statute  16  &  17  Car.  2. 
c.  8.  it  is  enacted,  *^  that  no  judgment 
<<  alter  verdict,  confession  by  cognovit 
"  actioneniy  or  relictd  verification^  shall 
*^  be  reversed  for  want  of  misericordia  or 
<<  capiatury  or  by  reason  that  a  capiatur 
<'  is  entered  for  a  misericordia^  or  a  fTit- 
'<  sericordia  is  entered  where  a  capiatur 
<'  ought  to  have  been  entered ;  nor  for  that 
'*  ideo  concessum  est  per  curiam  isentered 
**  for  ideo  consideratum  est  per  curiam  ; 
'<  nor  for  that  the  increase  of  costs  after 
"  a  verdict  in  any  action,  or  upon  a  non- 
<<  suit  in  replevin,  are  not  entered  to  be 
**  at  the  request  of  the  party  for  whom 
"  the  judgment  is  given ;  nor  by  reason 
''  that  the  costs  in  any  judgment  whatso- 
<<  ever  are  not  entered  to  be  by  consent 
<<  of  the  plaintiff;  but  that  all  such  omi^ 
'<  sions,  variances,  defects,  and  all  other 
^'  ma^ferso^/t^ffuitore,  not  being  against 
''  the  right  of  the  matter  of  the  suit,  nor 
^<  whereby  the  issue  or  trial  are  altered, 
''  shall  be  amended  by  the  justices,  or 
*'  other  judges  of  the  courts  where  snch 
<<  judgments  are  or  shall  be  given,  or 
<<  whereunto  the  record  is  or  shall  be 
<*  removed  by  writ  of  error."  See 
AVilles's  Rep.  600,  601.  Middleton  y. 
Wynne. 
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Wilbraham  against  Snow. 

HiL  20  &  21  of  King  Charles  the  2d.    BolL  1540. 

npBOYEBy  upon  special  verdict^  the  case  was  this ;  the 
-^  phuntiffy  being  sheriff,  seized  goods  in  execution  bj 
Tirtue  of  the  writ  oi  fieri  facias  ;  and  afterwards,  and  before 
they  were  sold,  the  defendant  took  and  carried  them  away, 
and  converted  them  to  his  ow]^  use ;  for  which  the  plaintiff 
brought  his  action.  And  on  the  first  argument  it  was  ad- 
judged that  the  action  well  lies ;  and  that  the  plaintiff,  being 
sheriff,  has  such  a  property  in  the  goods,  by  seizing  them  in 
execution,  that  he  may  nuuntain  an  action  of  trespass  or 
trover  at  his  election  (1);  and  judgment  was  given  for  the 
plaintiff  nisi,  &c  but  it  was  not  moved  afterwards.     Sympson 


Case  5. 


S.aiLeY.282. 
1  Sid.  438. 
1  Vent  52. 

1  Mod.  so. 

2  Keb.  588. 
A  sheriff  may 

tMip^^^H  mwy  ac* 

tioo  of  trespass 
or  trover  against 
any  person  who 
takes  away 
goods  which  he 
has  seised  in 
execution.  SbP. 
6  Mod.  291. 


(1)  S.  P.  6  Mod.  292.  Clerk  v.  TFt- 
ikers;  for  he  is  answerable  to  the  plain* 
tiff  to  the  value  of  the  goods  taken 
under  the  writ  of  fieri  facias  ;  and  the 
defendant  is  discharged  from  the  judg- 
ment and  all  further  execution,  if  the 
sheriff  has  taken  goods  to  the  amount 
of  the  debt,  although  he  does  not  satisfy 
the  plaintiff;  2  Roll  Rep.  57.  Slie  v. 
Pinch.  6  Mod.  292.  299.  CUnrk  v.  FFt- 
thers.      S.  C.  1  Salk.  323. ;  or  has  not 


returned  the  writ ;  and  it  will  be  a  bar 
to  a  scire  facias  on  the  judgment  Cro. 
Eliz.  237.  Mountneyv.  Andrews,  S.  C. 
4  Leon.  150.  S.P.  2Ld.  Raym.  1072. 
Clerk  V.  Withers,  (a).  But  to  prevent 
improper  conduct  in  the  sheriff,  it  will 
be  prudent  for  the  plaintiff,  or  defend- 
ant, (for  either  may  do  it,)  to  rule  him 
to  return  the  writ,  if  he  has  not  already 
done  so.  (6)  And  now  in  practice  it 
has  become  a  frequent  action;    thus 


(a)  But  one  obligor  cannot  plead  that 
the  goods  of  his  co-obligor  were  seized 
under  a^ /a.;  for  it  is  no  actual  sa- 
tisfaction of  the  debt :  the  plea  b  con- 
fined to  the  party  whose  goods  are  taken. 
2  Show.  394.  Dyke  v.  Mercer.  See 
post,  344.  note  (3). 

(6)  So  the  defendant  may  rule  the 
sheriff  to  return  the  writ,  although  there 
has  been  no  sale»  but  the  defendant 
has  paid  the  money ;  7  Taunt  5.  Ed* 
munds  ▼.  IVatsan.  2  Marsh.  330.  S.  C. 
[2  Dowl.  532.  France  v.  Clarkson.'] 
But  when  a  compromise  is  entered  into 
by  the  parties,  neither  of  them  can  rule 
the  sheriff;  5  T.  R.470.  Alchin  v.  Wells; 
[nor  can  the  defendant  rule  him  until 
after  the  object  of  the  writ  has  been 
effected,  except  on   special   grounds. 

VOL.  n,  PABT  I. 


2  G.  &  D.  751.  Daniels  v.  Gompertz.  2 
Dowl.  N.  S.  904.  WiUiams  v.  Webb. 
The  Law  of  Sheriffs,  by  Watson  and 
Willes,  80.]  The  court  will  not 
compel  the  sheriff  to  specify  in  his 
return  the  price  at  which  each  par- 
ticular article  has  been  sold.  6  Taunt 
576.  Willet  v.  Sparrow.  2  Marsh. 
293.  S.  C.  [Before  the  passing  of  the 
Stat  1  &  2  W.  4.  c.  58.]  if  the  pro- 
perty in  the  goods  were  disputed,  the 
court,  on  the  application  of  the  sheriff, 
suggesting  a  reasonable  doubt,  would 
enlarge  the  time  for  ^making  the  return, 
till  the  right  were  tried  between  the  par- 
ties, or  one  of  them  indemnified  the  she- 
riff ;  7  T.  R.  174.  Wells  v.  Pickman.  1 
Taunt  120.  ThursUmy.ThursUm.  Tidd» 
1034.  Chitty's  Rep.  294.  Ledbury  v. 
•l5 
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Wilbraham  versus  Snow. 


WlLBRA- 
HAM  r. 
Snow. 


for  the  plaintiff;  Winnington  for  the  defendant  See  34  H.  6. 
36  a.  (2)  and  the  case  of  Ayre  v.  Aden  m  Moor,  737.  Cro. 
Jac.  73.  ,  Dalt.  Office  of  Sheriffs,  case  2.  foL  19.  which  case 


(amoog  many  others  which  might  be 
mentioned),  the  case  of  Samford  v. 
Baron,  cited  in  2  T.  R.  594u  Ed- 
toards  y.  JIarbenf  note  (a),  was  an  action 
of  trover  by  the  late  sheriff  of  the 
county  of  L,  against  the  defendants, 
who  had  seized  the  goodi  in  question, 
which  formerly  belonged  to  one  jQT., 
after  they  had  been  taken  in  execution 
at  the  suit  of  a  creditor,  to  whom  thi 
sheriff  had  paid  the  value,  and  no  ob- 
jection taken  to  the  form  of  the  action. 
In  that  case  it  was  stated,  that  the  she- 
riff had  paid  ^the  value,  but  that  does 
not  appear  to  be  necessary ;  for  if  he 
had  not  paid  the  value*  it  seems,  from 
the  determination  in  the  principal  case, 
he  might  have  maintained  the  action, 
because  by  the  seizure  he  acquired  a 
special  property  in  the  goods,  and  was 
responiible  to  the  plaintiff  for  the  value 
of  them,  (c) 


In  order  to  maintain  trover  it  is  ne- 
cessary that  the  plaintiff  should  have 
dther  an  absolute  or  a  special  property 
in  the  goods  which  are  the  subject 
of  the  action.  7  T.  R.  396.  WM  v. 
JFVkt,  per  Lawrence  J.  He  who  has  an 
absolute  or  general  property  may  sup- 
port this  action,  although  he  has  never 
had  the  actual  possession ;  for  it  is  a 
rule  of  law,  that  the  property  of  per- 
sonal chattels  draws  to  it  iheposeessum, 
so  that  the  owner  may  bring  either 
trespass  or  trover  at  his  election  against 
any  stranger  who  takes  them  away. 
Thus  if  A,  in  London  gives  •/.  &  his 
goods  at  Yorhf  and  another  takes  them 
away  before  J.  S.  obtains  actual  pos- 
session, •/•  S,  may  maintain  trover  or 
trespass  for  them.  Bro.  Trespass,  SOS. 
Latch.  214.  Hudson  v.  Hudson,  (d)  So 
where  a  man  has  wreck  by  prescription 
or  grant,  and  another  takes  it  away,  he 


Smith.  Ibid.  643.  Hex  v.  Sheriff  of 
Devon;  or  would  stay  the  proceedings  in 
an  action  against  the  sheriff.  4  Taunt. 
585.  M' George  v.  Birch.  7  Taunt.  294. 
King  y.  Bridges.  1  B.  Moore,  4S.  S.C. 
Chitt  Rep.  577.  Probinia  v.  Roherts.  It 
is  entirely  discretionary  with  the  courts 
whether  they  will  interfere  to  protect 
the  sheriff,  or  not,  and  on  what  terms. 
7  T.  R.  177.  per  Lord  Kengon  C.  J. 
[[Now,  however,  a  much  more  effec- 
tual relief  is  afforded  to  the  sheriff 
in  such  cases  by  Interpleader,  under 
the  statute  above  mentioned.  —  As  to 
which,  see  2  Chitt,  Arch.  1004,  et  seq. 
7th  ed.] 

(c)  However,  the  sheriff  must  continue 
in  possession  in  order  to  maintain  any 
action  against  a  person  taking  them; 
for  where  the  sheriff's  officer  seized  a 


table  in  the  name  of  ail  the  goods  in  a 
house,  and  locked  up  his  warrant  in  the 
table  drawer,  and  left  the  house,  it  was 
held  that  the  possession  was  abandoned 
by  the  sheriff,  and  that  no  action  lay 
by  him  against  the  landlord,  who  after- 
wards distrained  the  goods.  1  M.  &  S. 
711.  Blades  v.  Arundale.  But  a  land- 
lord who  has  distrained  goods  cannot 
maintain  trover  for  them ;  for  he  has  no 
property  in  them,  but  has  them  only  as 
a  pledge  with  a  power  to  sell  by  statute. 
Moneux  v.  Goreham,  Selwyn's  N.  P. 
ISOS.  Parker,  112.  Bex  v.  Cotton. 
[M'Cl.  &  Y.  118.  Whitley  v.  Boberts, 
per  ffuUoeh  B.  See  also  12  Price,  369. 
S85,  S86.  Symons  v.  Hearson.^ 

(d)  The  attention  of  the  court  does 
not  appear  to  have  been  directed  to 
this  case  in  2  B.  &  A«  551.  Irons  v. 
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was  adjudged  as  reported  in  those  books,  against  the  report 
of  Yelverton,  44.  and  the  Roll  is  in  Easter  44  Eliz.  RoL 
818.  (3) 


WlLBRA- 
HAM  V 

Snow. 


may  bring  trover  or  trespass  before 
seizure.  F.  N.  B.  207.  D.  7th  ed. 
2  Wils.  23.  Btddtdph  ▼.  Arthur,  (e) 
And  upon  this  principle  it  was  held,  on 
the  trial  of  an  ejectment  for  a  mine,  that 
recovery  in  trover  for  a  parcel  of  lead 
dag  out  of  the  mine,  was  no  evidence  of 
the  plaintiff's  possession  of  the  mine. 
BulL  N.  P.  S3.  Also  where  A.  is  in- 
debted to  C  and  B,  to  ^.,  and  it  is 
agreed  between  them  that  B*  shall  give 
goods  in  his  possession,  which  were  the 
goods  of  A.,  to  C;  in  satisfaction  of 
AJs  debt ;  if  B.  converts  them,  C  may 
maintain  trover  against  him,  although 
he  never  had  possession;  for  by  the 
agreement,  the  right  of  property  was  in 
him,  and  the  conversion  is  a  wrong  to 
him.  Bull.  N.  P.  35.  So  where  an  ex- 
ecutor declares  upon  the  possession  of 
his  testator,  and  of  a  conversion  by 
the  defendant  after  his  death,  it  is  held 
to  be  sufficient,  because  the  property 


is  vested  in  the  executor,  and  that 
draws  after  it  the  possession  in  law. 
Latch.  214.  7  T.  R.  13.  Gordon  v. 
Harper^  per  Lawrence  justice.  In  like 
manner  a  man  who  has  delivered  goods 
to  a  carrier,  or  other  bailee,  and  so 
parted  with  the  actual  possession,  may 
maintain  trover  for  a  conversion  by  a 
stranger ;  for  the  owner  has  still  posses- 
sion in  law  against  a  wrong-doer^  and 
the  carrier,  or  other  bailee,  is  no  more 
than  his  servant.  7  T.  R.  12.  Gordon 
V.  Harper,  But  it  is  said  that  if  the 
bailee,  or  other  person  who  has  only  a 
special  property,  sells  and  delivers  the 
goods  to  another,  as  his  own  bondjidcy 
and  without  notice,  the  general  owner 
cannot  maintain  this  or  any  other  action 
against  the  vendee,  because  by  such  a 
sale  by  a  person  who  has  a  special  pro- 
perty in,  and  possession  in  fact  of,  the 
goods,  the  property  of  the  general  owner 
is  altered.   Bro.  Trespass,  216.  295.  (/) 


Smailpiece,  in  which  it  is  laid  down  by 
Abbot  C.  J.  that  <«  by  the  law  of  England, 
"  in  order  to  transfer  property  by  gift, 
**  there  must  either  be  a  deed  (or  in- 
**  strument)  of  gift,  or  there  must  be  an 
*  actual  delivery  of  the  thing  to  the 
**  donee."  It  is  presumed  that  the  word 
^^  instrument "  means  an  instrument 
under  seal.  The  case  was  one  of  an 
action  of  trover  by  the  donee  against 
the  executors  of  the  donor  for  two 
colts  verbally  given  to  the  plaintiff  by 
the  deceased  six  months  before  his 
death,  but  never  delivered  to  him,  and 
was  likened  to  a  donatio  mortis  causd, 
in  which  it  is  clear  that  there  must 
be  an  actual  delivery  to  the  donee  or 
some  one  for  him,  in  order  to  transfer 
the  property.    7  Taunt  226.  Sunn  v. 


Marhham.  2  Marsh,  53g.  S.C.  Holt,  N. 
P.  352.  S.  C.  2  Bl.  Com.  514.  It  was 
held  that  the  action  would  not  lie  :  but 
it  does  not  follow  that  the  case  of  Hud- 
son v.  Hudson  is  overruled  ;  for  it  may 
still  be  held  that  a  donee,  by  a  parol  gift, 
acquires  such  a  special  property  as  to 
be  able  to  maintain  an  action  against 
a  mere  wrong-doer,  though  the  donor 
may  resume  the  thing  given. 

(e)  [1  B.  &  Ad.  831.  Bailiffs,  ^c.of 
Dununch  v.  Sterry^  Accord.  See  post, 
p.  47  e.  note  (i).] 

(/)  However,  in  modem  cases  it  has 
been  held;  that  if  a  bailee  of  goods  for 
a  particular  purpose  transfers  them  to 
another  in  contravention  of  that  pur- 
pose, the  general  owner  may  maintain 
trover  against  t}iat   person, .  even  al-. 
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However  there  must  exist  a  right  of  it  was  holden  that  the  lessor  could  not 

possession^  as  well  as  of  property,  to  maintain  trover,  becaase,  during   the 

support  this  action  ;  therefore,  where  a  term,  he  had  parted  with  the  right  of^ 

man  let  a  house  and  furniture  for  a  possession,  (g)    7  T.  R.  9«     Gordon  v. 

term,  and  the  furniture  was  wrongfully  Harper. 
taken  in  execution  pending  the  term^        Or,  2dly,   he  must  have  a  special 


though  he  be  a  bond  fide  vendee,  unless 
in  market-overt.  2  Camp.  335.  WiU 
hinson  v.  King,  2  Stark.  311.  Loesch^ 
man  v.  Machin.  [6  M.  &  S.  23.  Boy- 
son  V.  Colesy  per  Bayley  J.  3  B.  &  C. 
38.  Dyer  v.  Pearson,  4  D.  &  R.  648. 
S.C.  See  also  3  Bing.  145.  Williams 
v.  Bartonj  per  Best  C.  J.  10  Moore, 
506.  S.  C.  5  B.  &  Ad.  339.  Dixon  v. 
Yates,  per  LitOedak  J.  But  if  the 
owner  of  goods  suffer  another  to  have 
possession  of  his  property,  and  of  those 
documents  which  are  the  indicia  of 
property,  then  perhaps  a  sale  by  such  a 
person  would  bind  the  true  owner.  3 
B.  Si  C.  42.  per  AhhoU  C.  J.  6  M.  & 
S.  23,  24.  ^er  Bayley  3,  As  to  the  sale 
of  goods  by  a  factor  or  agent,  see  stats. 
6  Geo.  4.  c.  94.  and  5  &  6  Vict  c.  39. 
As  to  the  effect  of  the  sale  of  goods 
stolen,  or  obtained  by  false  pretences, 
see  post,  p.  47  4-  note  (p).] 

{g)  [So  where  goods  lent  on  hire 
have  been  wrongfully  taken  in  exe- 
cution, the  owner  cannot  maintain 
trover  against  the  sheriff.  R.  &  M.  99. 
Pain  V.  IVhiUaker.']  But  where  the 
person  to  whom  the  goods  were  let  was 
a  married  woman  living  separate  from 
her  husband,  and  therefore  unable  to 
gain  any  property  in  them,  it  was  held 
that  such  a  bailment  did  not  deprive 
the  real  owner  of  his  action  of  trover. 
Smith  V.  Plomer.  K.  B.  52  Geo.  3. 
cited  in  Peake  on  Evidence,  4th  ed. 
p.  342.  [Again,  on  the  principle  that 
there  must  exist  a  right  of  possession,  as 
well  as  property,  to  support  trover,  it  is 
held  that,  although  a  vendee  of  goods 
acquires  a  right  of  property  by  the 


contract  of  sale,  he  cannot  maintain 
trover  for  them,  until  he  pays  or  tenders 
the  price ;  for  until  this  is  done,  he  does 
not  (unless  the  goods  were  sold  on 
credit)  acquire  a  right  of  possession  to 
them.  4  B.  &  C.  941.  Bloxam  v. 
Saunders.  7  D.  &  R.  396.  S.  C.  5 
Bing.  N.  C.  541.  551.  Wilmhurst  v. 
Bowher.  7  Scott,  561.  2Mann.  &Gr. 
792.  3  Scott,  N.R.  272.  S.C.  3  Mann. 
&  Gr.  100.  Milgate  v.  KeUde.  3  Scott, 
N.  R.  358.  S.  C.  That  a  right  to  pos- 
session  is  necessary,  see  further  3 
Camp.  417.  Benjamin  v.  Bank  of 
England,  4  Bing.  N.  C.  54.  Owen  v. 
Knight.  5  Scott,  307.  S.  C]  But 
where  A'  had  sold  goods  to  B,,  and  B, 
had  paid  for  them,  and  afterwards, 
before  delivery  to  B,,  C,  became  pos- 
sessed of  the  goods,  and  on  being  in- 
formed of  the  circumstances  declared 
that  he  would  not  deliver  them  to  any 
person  whatsoever ;  it  was  held  that  A, 
having  repaid  B,  might  maintain  trover 
against  C,  without  any  further  proof  of 
conversion ;  for  the  contract  between  A, 
and  B,  was  rescinded,  and  A,  remitted 
to  his  former  right  5  M.  &  S.  105. 
Pattison  v.  Bobinson,  [In  the  case  of 
a  simple  bailment  of  a  chattel  without 
reward,  trover  will  lie  either  for  the 
bailor  or  bailee,  if  it  be  taken  out  of 
the  bailee's  possession.  2  Cr.  M.  h  R. 
659.  Nicolls  V.  Bastard.^  And  al- 
though where  goods  are  let  for  a  term 
of  years,  the  lessor  cannot  maintain 
trover  for  them  during  the  term,  yet  If 
trees  or  other  things  fixed  and  annexed 
to  the  freehold  and  demised  therewith 
be  severed  during  the  temit  they  imme- 
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property  in  the  goods.  Thus  a  carrier 
may  maintain  trover  against  a  stranger 
who  takes  the  goods  out  of  his  posses- 
siou.  1  RoL  Abr.  4.  (I.)  pi.  1.  1  Ld. 
Raym.  276.  Arnold  v.  Jefferson*  Bull. 
N.  P.  SS»  So  may  a  factor  or  other 
ooDsignee,  or  pawnee^  or  trustee.  (A) 
So  if  a  house  be  blown  down,  and  a 
stranger  take  away  the  timber^  the 
lessee  for  life  may  bring  trover ;  for  he 
has  a  special  property  to  make  use  of  it 
for  the  purpose  of  rebuilding,  although 
the  general  property  is  in  the  owner. 
Bull.  N.  P.  33.  So  the  lord  of  a  manor 
may,  before  the  expiration  of  a  year 
and  a  day,  and  even  before  seizure, 
bring  trover  against  a  stranger  who 
takes  away  an  estray  from  off  his  manor. 
Ibid,  (t)  So  if  a  man  lends  his  cattle 
to  J,  S,  to  plough  his  land,  and  a 
stranger  takes  them  away,  J,  S,  may 
maintain  trover  or  trespass  against  him. 
Bro.  Trespass,  92.  Tlie  agister  of  cattle 
may  also  maintain  trover  against  a 
stranger  who  takes  them  away.     Bro. 


Trespass,  67.  (k)  So  churchwardens 
may  bring  trover  for  the  goods  of  the 
church  taken  away  either  in  their  own 
time,  or  in  that  of  their  predecessors, 
for  the  churchwardens  of  the  preceding 
year  cannot  maintain  an  action  after  the 
expiration  oftheir  year.  11  H.  4.  12.  a. 
Com.  Dig.  Eglise  (F.  3.).  F.  N.  B.  208. 
K.  7th  ed.  Bro.  Garden  d*£sglise,  4. 6. 
7.  2  P.  Will.  126.  Attorney-General  v. 
Ruper.  2  Str.  852.  Deni  v.  Prudence. 
If  the  action  be  brought  for  a  conver- 
sion  in  their  own  time,  the  declaration, 
it  is  said,  may  conclude  either  etd  dam* 
num  ipsorunh  or  parochianorunh  at  their 
election ;  but  if  the  successors  bring  the 
action  for  a  conversion  in  the  time  of 
their  predecessors,  the  declaration  must 
of  necessity  conclude  ad  damnum  paro* 
chianorum.  Cro.  Eliz.  145.  179.  Had^ 
man  v.  Ringwood.  But  a  bailee  must 
conclude  *<  to  his  ovon  damage  ;  "  for  he 
recovers  to  his  own  use,  and  is  charge- 
able over  to  the  bailor.  Bro.  Garden 
d'Esglise,  7. 


diately  become  vested  in  the  owner  of 
the  inheritance,  and  he  may  maintain 
trover  for  them.  5  B.  &  A.  826.  Far- 
rant  v.  Thompson.  [But  it  is  otherwise' 
of  hedges  or  trees  not  timber;  for  if 
they  are  severed  they  belong  to  the 
tenant  9  Bing.  384.  Berriman  v.  Pea^ 
cock.  2  M.  &  Sc.  524.  S.  C.  And  the 
law  is  the  same  as  to  trees  which  are  in 
their  nature  timber,  but  are  dotards 
without  any  timber  in  them.  5  B.  8c  C. 
Wl.Channony. Patch.  8D.&R.651. 
S.C.] 

(A)  [So  the  masterof  a  fly*boat,who 
u  hired  by  a  canal  company  at  weekly 
wages,  may  maintain  trespass  for  cutting 
a  rope  fastened  to  the  vessel,  whereby 
it  was  being  towed  along  an  inland 
navigation,  although  the  vessel  and  the 
tope  were  the  property  of  the  company. 
^)i.kM.sn.  Moore  y.  Robinson.    So 


he  who  has  a  right  to  the  possession  of 
goods  in  respect  of  a  lien,  may  bring 
trover  for  the  conversion  of  them.  6 
M.  &  W.  36.  Legg  v.  Evans.Jl 

(t)  [So  the  grantee  of  wreck  may, 
before  seizure,  maintain  trespass  against 
a  wrong-doer  for  taking  away  goods 
stranded  within  his  liberty,  though  such 
goods  were  part  of  a  cargo  from  which 
some  persons  escaped  alive,  and  though 
the  owners  within  a  year  and  day 
claimed  and  identified  them.  1  B.  &  Ad. 
831.  The  Bailiffs,  ^c.  of  Dunwigh  v. 
Sterry.'} 

(A)  A  person  who  has  a  temporary 
property  in  goods,  delivering  them  to 
the  general  owner  for  a  special  purpose, 
may,  after  that  purpose  is  answered, 
upon  a  demand  and  refusal,  maintain 
trover  for  them.  2  Taunt  £68.  RoberU 
V.  Wyatt. 
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So  possession  vith  an  assertion  of 
title,  or  even  possession  aloAe,  gives 
the  possessor  such  a  property  as  will 
enable  him  to  maintain  this  action 
against  a  wrong-doer;  for  possession 
is  pritnd  facie  evidence  of  property. 
1  Salk.  290.  i^/^AAom's  case.  (/)  As  in 
trover  for  certain  loads  of  wood,  the 
case  was,  that  Sir  T,  P.  having  a  large 
wood,  sold  to  one  C,  and  his  assigns  as 
many  trees  as  would  make  600  cords  of 
wood  to  be  taken  by  the  assignment  of 
Sir  T, : — C.  assigns  over  his  interest  to 
the  plaintiff:  afterwards  Sir  T.  granted 
to  the  defendant  so  much  of  his  wood  as 
would  make  4000  cords  to  be  taken  at 
the  defendant's  election  :  afterwards 
the  plaintiff  by  the  assignment  of  Sir  T. 
cut  down  the  trees  in  question  to  make 
600  cords,  and  the  defendant  claiming 
them  by  virtue  of  his  grant  took  them  ; 
and  it  was  found  that  there  was  suffi- 
cient wood  left  for  the  defendant:  it 
was  held  that  the  action  was  maintain- 
able, because,  by  cutting  down  the  trees, 
the  plaintiff  had  possession  and  a  good 
tide  against  the  defendant  and  every 
stranger ;  and  being  cut  down,  (he  de- 
fendant could  not  lawfully  take  them ; 
and  even  supposing  the  plaintiff  had 
not  a  good  title^  yet  having  possession 
of  the  trees  was  sufficient.  Cro.  Eliz. 
819.  Basset  v.  Maynard.  S.C.  5  Rep. 
24..  b.  Moor,  691, 692.  So  in  trover  for 
a  quantity  of  rushes,  it  was  proved  that 
the  plaintiff,  being  possessed  of  a  cottage 
at  T.  and  an  inhabitant  there,  and  as 
such  claiming  a  right  to  cut  rushes  upon 
T.  common  for  his  own  use,  cut  down 
about  five  or  six  load  of  rushes,  which 
the  defendant  carried  away  ;  the  judge, 
being  of  opinion  that  the  evidence  was 


insufficient,  nonsuited  the  plaintiff;  but 
a  rule  having  been  obtained  why  there 
should  not  be  a  new  trial,  it  was  in- 
sisted for  the  plaintiff  that  this  was  such 
evidence  of  property  in  the  plaintiff,  and 
of  a  conversion  by  the  defendants,  who 
appeared  to  be  mere  strangers,  as  made 
it  necessary  for  them,  if  they  had  any 
defence,  to  have  gone  into  it  at  the 
trial,  so  that  the  whole  might  have  been 
left  to  the  jury ;  and  although  the  plain- 
tiff  had  not  a  lawful  right  to  cut  rushes, 
still,  as  he  claimed  such  right,  and  as* 
serted  it  by  cutting  them,  and  thereby 
gaining  possession,  he  acquired  a  pro- 
perty sufficient  to  put  the  defendants 
upon  shewing  they  had  a  better  pro- 
perty in  them;  to  which  the  court 
agreed,  and  said  it  was  sufficient  evi-* 
dence  against  the  defendants,  who  had 
neither  by  evidence  or  pleading  shewn 
any  right  or  title  whatever  to  the 
rushes,  and  must  therefore  be  taken 
to  be  mere  strangers  and  wrong-doers ; 
that  indeed  a  person  who  has  no  colour 
of  right  to  cut  down  rushes,  or  take 
any  other  thing,  cannot  by  cutting  the 
rushes  or  taking  the  thing  without  any 
colour  of  right,  acquire  a  property : 
but  in  the  case  at  bar  the  plaintiff 
proved  he  had  a  right  to  cut  the  rushes, 
and  did  cut  them,  and  therefore  he 
gained  a  property  in  them.  S  Wils. 
332.  'Rackham  v.  Jesup.  So  where, 
in  trespass  for  taking  and  dispersing  a 
load  of  fern  ashes,  the  defendant  pleaded 
that  he  was  an  occupier  of  land  in  A^ 
the  tenants  whereof  had  a  right  of 
common,  and  of  cutting  fern  in  a 
particular  place  in  which  the  plaintiff 
wrongfully  cut  fern  and  burnt  it, 
whereupon  the  defendant  scattered  it 


(/)  [As  to  whether  the  simple  fact  of 
possession  is  conclusive  evidence,  and 
constitutes  a  complete  title  in  aU  cases 
against  a   defendant  who  is  a  mere 


wrong-doer  (as  it  does  in  actions  of 
trespass  to  real  property),  see  7  M.  & 
W.  312.  EUioU  V.  Aejfip,  per  Park^ 
B.] 
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about  as  irell  he  might ;  upon  demurrer 
to  the  plea,  the  court  held  that  if  the 
pkintiff  did  him  any  damage  he  might 
have  brought  his  action,  but  after  the 
plaintiff  had  burnt  the  fern,  and  there- 
by acquired  possession  of  it,  a  com- 
moner had  no  right  to  come  and  dis- 
perse it,  2  Str.  777.  Woodson  v.  Now- 
ton*  It  is  true  this  was  an  action  of 
trespass^  but  it  seems  unquestionable 
that  trover  would  also  have  lain ;  and  so 
was  the  opinion  of  the  court  of  Com- 
mon Pleas  in  the  above  cited  case  of 
Rackham  v.  Jesup.  (m) 

There  may  also  be  a  special  property 
arising  simply  out  of  a  lawful  possession, 
but  which  ^ceases  when  the  true  owner 
appears ;  as  where  the  plaintiff,  being  a 
chimney-sweeper's  boy,  found  a  jewel 
and  carried  it  to  the  shop  of  the  de- 
fendant^ who  was  a  goldsmith,  to  know 
what  it  was,  and  delivered  it  into  the 
hands  of  his  apprentice,  who,  under 
pretence  of  weighing  it,  took  out  the 
stones,  and  called  to  the  master  to  let 
him  know  it  came  to  three  halfpence ; 
the  master  offered  the  boy  the  money, 
but  he  refused  to  take  it,  and  insisted 
on  having  the  thing  again ;  whereupon 


the  apprentice  delivered  him  back  the 
socket  without  the  stones ;  and  in  trover 
against  the  master  it  was  ruled,  I.  That 
though  the  finder  of  a  jewel  does  not 
acquire  an  absolute  property,  yet  he 
has  such  a  property  as  will  enable  him 
to  keep  it  against  all  but  the  rightful 
owner,  and  consequently  may  maintain 
trover.  2.  That  the  action  well  lay 
against  the  master,  who  gave  a  credit 
to  his  apprentice,  and  is  answerable  for 
his  neglect.  1  Str.  505.  Armory  v.  />€- 
lamirie^  in  Middlesex^  coram  Pratt  C.J* 
In  like  manner  a  person  who  has  only 
a  special  property  may  in  some  cases 
maintain  trover,  although  he  has  never 
had  actual  possession.  1  Bos.  &  Pull, 
44,  Fowler  v.  Doum.  Thus,  a  factor 
to  whom  goods  have  been  consigned, 
but  which  he  has  never  received,  may 
bring  this  action,  (n)  However,  without 
such  absolute  or  special  property  this 
action  cannot,  as  we  have  already  no- 
ticed, be  maintained;  therefore  tenant 
in  tail,  expectant  on  the  determination 
of  an  estate  for  life  without  impeach^ 
ment  of  wastey  cannot  bring  trover 
for  timber  which  grew  upon,  and  was 
severed  from,  the  estate;   for  such  a 


(m)  So  where  the  plaintiff  bought  a 
vessel  which  was  stranded,  but  she  was 
not  conveyed  to  him  according  to  the 
provisions  of  the  Regbter  Acts;  the 
plaintiff  took  possession  of  her,  and  for 
some  days  endeavoured  to  save  her,  but 
afterwards  she  went  to  pieces,  and  parts 
of  the  wreck  drifted  upon  the  defend- 
ant's premises,  and  were  by  him  cut  up 
and  carted  away ;  it  was  held  that  there 
was  enough  property  in  the  plaintiff  to 
enable  him  to  maintain  trover.  2  Taunt. 
S02.  Sutton  V.  Buck.  [So  where  the 
owner  of  furniture  lent  it  to  the  plaintiff 
under  a  written  agreement,  and  the 
plaintiff  placed  it  in  the  house  of  C,  a 
bonkrapt ;  C/a  assignees  haying  seised 


the  furniture,  it  was  held  that  the  plain- 
tiff might  recover  in  trover  without 
producing  the  agreement  2  Bing.  I7S. 
Burton  y.  Hughes,  9  Moore,  S34.  S.  C. 
So  on  a  plea  of  not  possessed  in  trover 
for  ore  by  the  lessees  of  a  mine,  it 
was  held  sufficient  for  the  plaintiffs  to 
prove  their  occupation  of  the  mine  from 
which  the  ore  was  dug,  without  shew- 
ing any  title  in  their  lessors.  1  Mann. 
&  Gr.  604.  Taylor  v.  Parry.  1  Scott, 
N.  R.  576,  S.  C] 

(n)  [See  also  2  Bing.  260.  Morison 
V.Gray.  9 Moore, 484.  8.C.  SMann. 
&  Gr.  614.  Evans  v.  NichoL"  4  ScottJ 
N.R.43.  S.CO; 
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tenant  for  life  has  a  right  to  the  trees 
the  moment  they  are  cut  down*  1  T.  R. 
55.  Pyne  v.  Dor.  (o)  And  the  plain- 
tiff must  not  only  prove  that  the  goods, 
which  are  the  subject  of  the  action,  are 
his  property,  but  also  that  they  were  so 
when  they  were  converted  by  the  de- 
fendant   As  where  goods  stolen  were 


purchased  in  market^overt,  and  sold  by 
the  purchaser  before  thefeUmwas  convict' 
edf  it  was  decided  that  the  owner  of  the 
goods  prosecuting  to  conviction  could 
not  maintain  trover  against  the  pur- 
chaser under  stat  21  H.  8.  c.  11^  which 
gives  a  restitution  to  the  owner  who 
prosecutes  the  felon  to  conviction  (p), 


(o)  [S.  P.  12  East,  209.  WiUiams 
V.  Williams.  2  Swanst  144>.  Davis 
V.  Duke  of  Marlborough.  So  where  a 
father  had  given  to  his  son,  about  fif- 
teen years  old,  a  watch,  some  printed 
books,  and  several  articles  of  wearing 
apparel.  Lord  TenUrden  held,  that 
the  father  could  not  maintain  trover 
against  a  person  who  detained  the  pro- 
perty. 2C.&.P.578.  Hunter  y.West. 
brook.  See  further,  as  to  the  right  of 
property  being  essential  to  the  mainten- 
ance of  the  action,  2  Smith, 202.  Hopkins 
son  V.  Gibson.  1  Cr.  &  J.  1 84.  Melling  v. 
Kelshaw.  3  M.  &  W.  15.  Bruce  v.  Wait. 
6  Bing.  N.  C.  349.  Brook  t.  Mitchell. 
8  Scott,  739.  S.  C.  A  plaintiff  does  not, 
by  shewing  that  he  has  a  right  to  obtain 
custody  of  a  chattel,  shew  that  he  has 
a  property  which  entitles  him  to  main- 
tain trover.  4  A.  &  £.  803.  Addison  v. 
Bound.    6  Nev.  &  M.  422.  S.  C] 

(p)  This  statute  is  confined  to  cases 
of  felony;  therefore  it  was  held,  that 
where  goods  are  obtained  from  a  person 
by  false  pretences  and  passed  to  another 
for  a  valuable  consideration,  the  original 
owner  is  not  entitled  to  them  upon  con. 
viction  of  the  offender ;  and  if  he  has 
got  possession  of  them,  trover  will  lie 
at  the  suit  of  the  purchaser.  5  T.  R. 
175.  Parker  v.  Patrick.  [But  it  seems 
impossible  to  reconcile  this  case  with 
the  settled  doctrine,  that  a  vendee  can- 
not have  a  better  title  than  the  vendor, 
except  in  the  instance  of  a  sale  in 
market-overt ;  (see  the  authorities  cited, 
antd,  p.47cf  note  (/), )  and  with  the  de- 


cisions which  have  established  that  the 
property  is  not  altered  where  goods  are 
obtained  by  false  pretences.  7  Taunt 
59.  Noble  v.  Adams.  1  B.  &  C.  514. 
Earl  of  Bristol  v.Wilsmore.  2D.&R. 
755.  S.  C.  Accordingly,  its  authority 
was  doubted  in  2  A.  &  £.  495.  499. 
Peer  v.  Humphrey.  4  Nev.  &  M.  430. 
S.  C. ;  in  which  case  goods  stolen  had 
been  purchased  bond  Jide^  but  not 
in  market-overt;  and  it  was  held,  that 
the  owner,  having  prosecuted  to  con- 
viction, might  maintain  trover  against 
the  purchaser,  notwithstanding  the 
latter  had  resold  the  goods  in  market- 
overt  before  the  conviction ;  for  that 
no  property  ever  passed  to  him.  The 
Stat  21  H.  8.  c.  11.  was  repealed  by 
the  Stat  7  &  8  Geo.  4.  c.  27.  And  the 
substituted  enactment  of  the  stat  7  & 
8  Geo.  4.  c.  29.  s.  57.  extends  to  goods 
obtained  by  false  pretences,  as  well  as 
to  goods  stolen ;  so  that  the  owner  pro- 
secuting to  conviction  is  now,  it  should 
seem,  entitled  to  them  in  either  case, 
even  though  they  shall  have  been  sold  in 
market-overt  But  it  appears  to  have 
been  held  that  where  goods  are  stolen, 
the  owner  cannot  bring  trover  for  them 
against  a  vendee,  even  though  they 
have  not  been  sold  in  market-overt, 
until  he  has  done  his  duty  in  respect  of 
prosecuting  the  thief.  2  C.  &  P.  41. 
Gimson  v.  WoodfulU  coram  Best  C.  J. 
2  A.  &  E.  499.  Sed  queere  :  And  see 
Kelynge,  480.,  where  it  is  laid  down, 
that  if  goods  be  stolen  and  not  waived 
in  flight,  nor  seized  by  some  of  the  king's 
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although  he  gave  the  j)urchaser  notice 
of  the  robbery  while  they  were  in  his 
possession :  for  the  property,  being  al- 
tered by  the  sale  in  market-overt^  was 
Qot  revested  in  the  owner  until  the  con- 
viction of  the  felon,  but  the  defendant 
had  parted  with  the  possession  before 
that  time,  and  therefore  could  not  be 
said  to  have  converted  the  plainiifirB 
goods.  2  T.  R.  750.  Hiorwood  v.  Smith. 
And  the  action  may  in  most  cases  be 
brought  either  by  the  general  or  special 
owner  of  the  goods  for  a  conversion 
thereof  by  a  stranger,  and  judgment 
obtained  by  one  is  a  good  bar  to  the 
acdon  of  the  other.  Bro.  Trespass,  67. 
2  RoL  Abr.  569.  (P). 

Another  ingredient  of  this  action  is, 
that  there  should  be  a  conversion  by 
the  defendant;  as  to  which  it  is  a 
common  learning,  that  where  the  goods 
came  into  the  defendant's  possession  by 
delivery  or  finding,  the  plaintiff  must 
demand  them,  and  the  defendant  re- 
fuse to  deliver  them  up,  in  .order  to 
constitute  a  conversion.  1  Sid.  264. . 
Bruen  y.  Roe.  Bull.  N.  P.  44*.  But 
such  demand  and  refusal  is  only  evi- 


dence of  a  conversion  (q) ;  and  therefore 
if  it  be  found  in  a  special  verdict  that 
the  plaintiff  demanded  the  goods  of  the 
defendant  and  he  refused,  the  court 
cannot  adjudge  it  a  conversion.  10  Rep. 
56.  b.  57.  a.  Chancellor  of  Oxford's  case. 
2  Mod.  244.  Mires  v.  Sol^at/.  Bull. 
N.  P.  44.  But  a  demand  and  refusal 
is  no  evidence  of  a  conversion,  where 
it  is  apparent  that  the  defendant  has 
made  n(f'  conversion ;  as  where  the  de- 
fendant cut  down  trees  and  left  them 
lying  in  the  place  where  they  were 
felled;  for  he  cannot  be  said  to  have 
converted  the  trees  if  they  continue 
there  as  before.  2  Mod.  244.  Mires  v. 
Solebay.  Bull.  N.  P.  44.  So  a  demand 
and  refusal  is  no  evidence  of  a  conver- 
sion in  the  case  of  a  carrier  or  wharf- 
inger, where  the  goods  are  proved  to 
have  been  lost  through  negligence,  or 
stolen;  and  therefore  trover  does  not 
lie,  though  the  owner  may  have  an 
aetion  upon  the  case.  1  Vent.  223. 
Ou)en  V.  Lewyn.  2  Salk.  655.  Anon* 
5  Burr.  2825.  Ross  v.  Johnson.  Bull. 
N.  P.  44,  45.  (r)  Nor  where  it  appears 
that  the  carrier  or  wharfinger  detained. 


officers  as  suspected  to  be  stolen,  the 
party  that  is  robbed  may  take  his  goods 
again,  or  bring  an  action  for  them, 
although  he  doth  not  prosecute.  See, 
also,  5  Rep.  109.  FomUy's  case.  As  to 
the  rule  that  a  man  shall  not  be  allowed 
to  make  a  felony  the  foundation  of  a 
civil  action  against  the  felony  see  6  B. 
&C.  551.  564.  Stone  y.  Marsh.  9D.& 
R.643.  S.C.  iMont.  &  Mac  315. 
Exparte  BoUand.  3  Deac.  &  C.  525. 
Exparte  Jones.  2  Deac.  179.  Exparte 
EUioU.  Smith  &  Batt.  378.  Hayes  v. 
Smith.    BsLtty,  i7.  Quinlanv.Barber.^ 

(q)  Which  conversion  may  or  may 
act  have  been  cotemporaneous  with 
the  demand  and  refusal ;  for  where  an 
attorney  had  been  possessed  of  certain 
deeds  of  the  plaintiff  for  a  considerable 
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time  prior  to  Michaelmas  term,  and  a 
demand  and  refusal  on  the  29th  of 
November  was  proved,  the  court  held  it 
evidence  of  a  conversion  prior  to  Mi- 
chaelmas term.  5B.  &A.847.  Wilton 
v.  Girdlestone.  1  D.  &  R.  488.  S.  C. 
[See  further  as  to  a  demand  and  refusal 
being  only  evidence  of  a  conversion, 

5  M.  &  W.  283.  Tollit  v.  Sherstone. 
10  M.  &  W.  585.  Acraman  v.  Cooper.'] 

(r)  [3  Bing.  N.  C.  849.  Williams  v. 
Gesse.  5  Scott,  56.  S.  C]  But  trover 
will  lie  against  a  carrier  who  delivers 
goods  to  a  wrong  person,  though  by 
mistake ;  Peake's  N.  P.  C.  68.  Youl  v. 
ffarbottle.  [4  Bing.  476-  Stephenson 
V.  Hart.   1  M.  &  P.  357.  S.C.     8  M. 

6  W.  461.  Wyld  V.  Pichford,  per 
Parhe  B. ;]  or  against  a  warehouseman 
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because  the  plaintiff  refused  to  pay  for 
the  carriage  or  wharfage  of  them ; 
2  Ld.  Raym.  752.  Skinner  v.  Upshaw* 
Ibid.  866.  Yorke  v.  Grenaugh ;  and 
therefore,  if  the  person,  in  whose  pos- 
session the  goods  are,  has  a  liea  upon 
them  for  a  debt  due  to  him  from  the 
owner,  the  plaintiff  must  prove  that  he 
paid  or  tendered  the  money  before  the 
bringing  of  the  action;  for  otherwise 
the  defendant  will  have  a  right  to  retain 
the  goods.     See  3  Bulst  269.  Robinson 


V.  Walter.  1  Salk.  388.  York  v.  Grind- 
stone. 2  Show.  161.  Anon.  2  Rol. 
Abr.  92.  (M.)  pi.  3.  6.  Cro.  Car.  271. 
Chapman  v.  JUen.  Bull  N.  P.  45.  (*) 
But  if  the  carrier' or  wharfinger  break 
open  a  box  containing  goods,  or  sell 
them,  or  had  them  in  his  custody  at  the 
time  of  the  refusal,  a  demand  and  re- 
fusal is  evidence  of ,  a  conversion,  and 
trover  may  be  npiaintained.  2  Salk.  655. 
Anon*  (/) 
It  has  been  held,  too,  that  not  only 


under  the  same  circumstances ;  2  B.  & 
A.  702.  Devereux  v.  Barclay;  or  where 
he  delivers  them  upon  a  forged  order. 
1  Stark.  104.  Lubbock  v.  Inglis.  How- 
ever, for  a  bare  non-delivery  it  will  not 
lie ;  per  Lord  Ellenborough  C.  J.  in 
4  Esp.  157.  Severin  v.  Keppell;  unless 
the  goods  be  in  the  possession  of  the  de- 
fendant and  he  refuse  to  deliver  them 
on  demand.  1  Taunt.  391.  Dewell  v. 
Moxon.  A  carrier's  assertion  that  he 
has  delivered  goods  to  the  consignee 
which  is  fabe,  is  no  evidence  of  a  con- 
version. 1  Camp.  409.  Attersoll  v. 
Briant 

(s)  But  if  he  refuse  to  deliver  the 
goods  on  a  different  ground  without 
mentioning  his  lien,  he  cannot  after- 
wards set  it  up  as  a  defence  to  the  ac- 
tion. 1  Camp.  410.  n.  Boardman  v.  Sill. 
[6B.&C.36.  Thompsony.Trail.  9D. 
&  R.  31.  S.C.  The  Hen  is  not  waived, 
or  the  tender  dispensed  with,  by  merely 
claiming  to  retain  the  goods  in  respect 
of  another  unfounded  demand  as  well  as 
that  which  constitutes  the  lien.  4  M. 
&  W.  270.  Scarfe  v.  Morgan.  But  if 
the  owner  of  the  goods  is  ready  to  pay 
the  money  really  due  in  respect  of  the 
lien,  and  the  holder  of  the  goods  abso- 
lutely refuses  to  deliver  them  except  on 
payment  of  some  other  unfounded  de- 
mand, this  will  amount  to  a  waiver  of 
any  tender  of  the  sum  really  due.  9 
M.  &  W.  675.  Jones  v.  Tarleton.  —  If  a 


person,  having  a  lien  on  goods,  abuses 
it  by  wrongfully  parting  with  them^  the 
owner's  right  to  possession  revives,  and 
he  may  bring  trover  for  them.  1  M. 
&  Rob.  252.  ScoU  v.  Newington.  2 
Bing.  N.C.  343.357.  Clark  v.  Gilbert. 
2  Scott,  520.  S.C.] 

(t)  UA.  finds  the  goods  of  J9.,  and 
upon  a  demand  of  the  goods  answers 
that  he  knows  not  whether  B.  be  the 
true  owner,  and  therefore  refuses  to 
deliver  them,  this  is  not  evidence  of  a 
conversion,  if  A.  keep  them  for  the  true 
owner.  2  Bulst.  312.  Isaac  v.  Clarke, 
per  Coke  C.J.  3  Camp.  215.  n.  Green 
V.  Dunn,  S.  P.  per  Lord  Ellenborough 
C.  J.  1  Esp.  83.  Solomon  v.  Dawes, 
per  Lord  Kenyan  C.  J.  [3  A.  &  E. 
106.  PhUpott  V.  KeUey.  4Nev.  &  M. 
'611.  S.  C.  6M.&  W.  492.  Vaughan 
V.  WaU.  See  2  M.  &  W.  78.  Clark  v. 
Chamberlain.'}  So  where  a  party  at 
the  time  of  refusal  has  it  not  in  his 
power  to  deliver  up  the  goods,  the 
refusal  is  no  evidence  of  a  conversion, 
as  where  he  had  deposited  a  lease  with 
his  attorney,  who  he  said  had  a  lien  on 
it  1  Camp.  439.  Smith  v.  Young. 
fSo,  if  the  defendant  has  previously 
parted  with  the  goods  by  sale,  a  de- 
mand and  refusal  cannot  be  regarded 
as  constituting  the  conversion ;  for  a  de- 
mand and  refusal  cannot  have  this 
effect,  unless  the  party  has  at  the  time 
possession  of  the  goods,  and  .has  the 
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elaimiDg  property  iu  ones  owriy   but 
asserting  the  right  of  another  over  it. 


is^  upon  demand  and  refusal,  evidence 
of  a  conversion ;  as  where  it  was  found. 


means  of  delivering  them  up.  1 1  M«  & 
W.  363.  367.  Edwards  v.  Hooper.  As> 
cordingly,  where  the  defendant,  with 
whom  the  plaintiff's  chaise  had  been 
placed  at  livery  by  one  who  had  hired 
it,  refused  to  deliver  it  upon  the  plain- 
tiff's demand  of  it,  alleging,  as  was  the 
fact,  that  it  had  been  attached  by  pro- 
cess of  the  sheriff's  court,  this  was  held 
no  evidence  of  a  conversion  by  the  de- 
fendant, the  chaise  being  at  the  time 
of  the  demand  in  the  custody  of  the 
law.  2  Cr.  M.  &  R,  4.95.  VerraU  v. 
Robinson.  But  where  a  bailiff  under 
a  JL  fa.  had  seized  goods  which  he 
had  no  tight  to  take^  »nd  the  owner 
demanded  them  of  the  wife  of  the  inn- 
keeper (who  assisted  him  in  the  ma- 
nagement of  his  business),  on  whose 
premises  they  had  been  placed  by  his 
assent,  and  she  refused  to  give  them  up 
on  demand,  saying  she  had  seen  the 
attorney  of  the  execution  creditor,  and 
he  had  told  her  not  to  give  them  up, 
and  he  would  see  her  harmless,  it  was 
held  that  this  refusal  was  evidence  of  a 
conversion  by  her.  2  G.  &  D.  545. 
Catteralv.  Kenyon,'\ — The  refusal  must 
be  positive  and  absolute,  and  not  merely 
evasive.  4  £sp.  \51.  Severin  r.  KeppelL 
[2  Bing.  N.  C.  448.  Canot  v.  Hughes. 
2  Scott,  ^S.  S.  C]  So  where  a  ser- 
vant of  a  company  refused  to  deliver 
the  plaintiff's  goods,  which  were  in  one 
of  their  warehouses,  of  which  he  kept 
the  key,  without  an  order  from  the 
company,  this  refusal  was  held  not  to  be 
sufficiently  absolute  to  constitute  a  con- 
version. 5  B.  &  A.  247.  Alexander  v. 
Souihey.  [But  where  a  bailee  of  goods 
from  one  who  claimed  a  lien  on  them 
to  which  he  was  not  in  fact  entitled,  on 
a  demand  of  them  by  the  real  owner, 
refused  to  deliver  them  up  without  the 
directions  of  the  bailor,  tlds  refusal  was 


held  sufficient  evidence  of  a  conversion. 
1  B.  &  Ad.  450.  Wilson  v.  Anderton.— 
The  demand,  in  order  to  make  the  re. 
fusal  evidence  of  a  conversion,  must  be 
specific  2B.  &C.  76.  CoUgrave  v. 
Dias  Santos.  3  D.  &  R.  255.  S.  C.  So 
where  the  plaintiff,  being  entitled  to 
the  five  best  beasts  as  heriots,  marked 
seven  beasts,  daiming  all  as  heriots, 
and  left  them  in  the  possession  of  the 
defendant,  who  was  the  owner  up  to  the 
marking;  and  the  plaintiff  afterwards 
applied  to  the  defendant,  who  still  had 
possession  of  the  seven,  for  the  beasts 
generally,  but  the  defendant  refused  to 
give  them  up,  without  qualifying  his 
refusal ;  it  was  held  no  conversion  of 
the  beasts,  the  demand  having  reference 
to  a  seizure  of  seven,  and  it  not  being 
ascertained  that  any  five  were  legally 
chosen.  1  Q.  B.  776.  AbingUm  v.  Lips* 
comb.  I  G.  &  D.  230.  S.  C.  If  the 
demand  be  too  large,  as  where  the 
plaintiff,  being  entitled  to  five  beasts, 
claims  seven,  and  the  defendant  refuses 
the  seven,  but  offers  to  give  up  five,  and 
the  plaintiff  persists  in  demanding  the 
seven  and  declines  the  five,  the  demand 
is  wrong  and  the  refusal  justifiable :  But 
if  the  defendant  refuses  on  the  ground 
that  the  plaintiff  has  no  right  to  any  one 
of  the  beasts,  it  should  seem  that  such 
refusal  is  evidence  of  a  conversion  as  to 
the  five  to  which  he  is  really  entitled. 
1  Q.  B.  781.  So  where  the  plaintiff, 
being  entitled  to  certain  wooden  sash- 
frames,  in  which  were  fixed  some  iron 
pulleys  belonging  to  the  defendant,  de- 
manded the  sash-frames,  and  the  de- 
fendant gave  an  unqualified  refusal  to 
deliver  them  up,  it  was  held  that  such 
demand  and  refusal  were  a  sufficient 
evidence  of  a  conversion  of  the  sash- 
frames;  though  it  might  have  been  other- 
wise if  the  refusal  had  been  a  qualified 
M  2 
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that  a  bankrupt,  being  indebted  to  G.y 
delivered  goods  to  G^.'s  servant,  who 
gave  a  receipt  for  them  in  his  master's 
name,  and  sold  them  for  his  master's 
use ;  the  court  determined  that  the  sale, 
whether  for  the  use  of  the  seller  or 
another,  was  a  conversion;  for  where 
a  person  takes  upon  himself  to  dispose 
of  another's  property,  it  is  a  tortious 
act  and  the  gist  of  the  action.  1  Wils. 
.  328.  Perkins  v.  Smith.  S.P.  2  Str.  81S. 
Parker  v.  Godin.  («)  So  where  a  car- 
penter, who  worked  in  the  king's  yard, 
refused  to  go  there  any  more,  upon 
which  the  surveyor  would  not  let  him 


have  his  tools  until  the  king's  work 
was  done,  under  a  pretended  usage  to 
do  so;  a  demand  and  refusal  being 
proved,  it  was  held  by  HoU  C.J-  that 
the  denial  of  goods  to  him  who  has  a 
right  to  demand  them  is  an  actual  con- 
version^  and  not  evidence  of  it  only ;  for 
what  is  a  conversion  but  an  assuming 
upon  one's  self  the  property  in,  and  right 
of  disposing  of,  another's  goods?  and 
whoever  detains  another  man's  goods 
without  cause,  takes  upon  himself  the 
right  of  disposing  of  them.  6  Mod.  212. 
Baldwin  v.  CoU.  (x)  So  where  a  man, 
entrusted  with  the  goods  of  another. 


one,  on  the  ground  that  the  pulleys 
were  attached  to  the  frames.  4  M.  &. 
W.  687.  Tripp  v.  Armitage.  Again, 
the  demand  must  be  absolute  and  not 
qualified;  and  therefore^  where  the 
plaintiff  required  the  defendant  to  de- 
liver up  a  gun  in  the  same  plight  as 
when  it  was  delivered  to  him,  this  was 
held  an  insufficient  demand.  3  G.  & 
D.  3.  RushtDorth  v.  Taylor.'] 

(u)  And  accordingly,  in  4  M.  &  S. 
259.  Stephens  y.  ElwaUy  it  was  held 
that  a  servant  may  be  charged  in 
trover,  though  the  conversion  be  done 
by  him  for  the  benefit  of  his  master. 
[1  Bing.  N.  C.  414.  Cranch  v.  White. 
1  Scott,  314.  S.C.  Accord.  So  where, 
on  the  death  of  a  married  woman,  some 
money  of  which  she  had  been  possessed, 
and  to  which  her  husband  was  entitled 
jure  maritif  was  taken  possession  of  by 
the  defendant  for  his  father  (who  was 
one  of  her  executors  named  in  her  will 
made  under  a  power),  to  whom  it  was 
handed  over  immediately,  it  was  held, 
that  as  the  original  taking  was  wrongful, 
and  would  have  made  the  defendant 
liable  in  trespass  or  trover,  the  plaintiff 
might  waive  the  tort  and  sue  him  for 
money  had  and  received.  5  Scott,  N.  R. 
65.  Tugman  v.  Hopkins.    But  it  is 


otherwise  with  respect  to  a  man  em- 
ployed in  the  ordinary  course  of  trade, 
as  in  the  case  of  a  packer  or  of  a  car- 
rier. 1  C.  &  P.  190.  Greenway  v. 
Fisher.  Again  it  should  seem,  that  a 
servant,  delivering  goods  by  his  master's 
order,  cannot  be  said  to  have  converted 
those  goods  as  against  the  assignees  in 
bankruptcy  of  his  master:  4  Taunt. 
198.  Coles  V.  Wright:  But  it  is  other- 
wise where  the  servant  has  received  no 
express  orders  as  to  the  goods  in  ques- 
tion, but  takes  upon  himself,  under  a 
general  authority,  to  sell  and  deliver 
them  at  a  time  when  his  master  has 
absconded  and  abandoned  all  control 
over  his  property,  notwithstanding  the 
servant  sells  hondfide^  and  in  ignorance 
of  any  act  of  bankruptcy.  6  A.  &  £. 
899.  Pearson  v.  Graham.  2  N.  «c  P. 
636.  S.C.] 

(x)  The  same  point  was  ruled  in 
6  East,  538.  M^Combie  v.  Davis,  where 
the  defendant  had  taken  tobacco  as  a 
pledge  from  the  broker  of  the  owner : 
but  it  should  be  observed;  that  in  both 
these  cases  there  was  a  demand  and  re- 
fusal. See  also  2  T.  R.  37&  Hoare  v. 
Parker.  [Where  in  trover  for  a  deer^ 
the  defendant  pleaded  that  it  was  wrong- 
fully on  his  close  damage  feasant,  where- 
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puts  them  into  the  hands  of  a  third  pei^ 
son  without  orders,  it  is  a  conversion : 
as  where  the  owner  of  goods  on  board 
a  vessel  directed  the  captain  not  to 
land  them  on  a  wharf  against  which 
the  vessel  was  moored,  which  he  pro- 
mised not  to  do,  but  afterwards  de- 
livered them  to  the  wharfinger  for  the 
owner's  use,  under  an  idea  that  the 
wharfinger  had  a  lien  on  them  for  the 
wharfage  fees,  because  the  vessel  was 
unloaded  against  the  wharf;  it  was  held, 
that  the  owner,  upon  demand  andrefusal, 
might  maintain  trover  against  the  cap- 
tain^ unless  he  could  establish  the  wharf- 
inger's right;   for  putting  the  goods 


into  the  custody  of  the  wharfinger 
brings  a  charge  upon  the  plaintiff,  and 
is  therefore  a  conversion  "by  the  de- 
fendant 4  T.R.  260.  ^S'yeciv  v.  £ray.(^) 
If  a  man  make  use  of  a  thing  found  or 
delivered  to  him,  it  is  a  conversion. 
Cro.  Eliz.  219.  Mulgrave  v.  Ogden.  So 
if  he  misuse  it;  Cro.  Eliz.  219. ;  as  if 
a  carrier  draw  out  part  of  a  vessel  and 
fill  it  with  water,  it  is  a  conversion  of 
all  the  liquor.  1  Str.  576.  Richardson 
V.  AMnson.  (z)  The  taking  and  carry- 
ing away  of  another's  goods  is  a  conver- 
sion, and  therefore  it  is  not  necessary  in 
such  case  to  prove  a  demand  and  re- 
fusal.    1  Sid.  264.  Sruen  v.  Roe.    6 


fore  he  seized  it  as  a  distress,  which 
seizing  was  the  same  conversion,  &c.,  it 
was  held  (Litdedale  J.  dubitante)  that 
the  plea  sufficiently  confessed  a  conver- 
sion in  fact.    9  A.  &  £.  861.  Weeding 
V.  Aldrich.    1  P.  &  D.  657.  S.  C.   See  2 
Mann.  &  R.  313.    Cuckson  v.  Winter.^ 
(y)  See  antfe,  47  c.  note  (/).     [So 
where  the  defendant  had  received  from 
il.some  bacon,  really  the  property  of  a 
bankrupt,  and  the  messenger  under  the 
commission  asked  him  if  he  had  not  got 
some  bacon  of  the  bankrupt ;  to  which 
he  replied  that  he  had  some  belonging 
to  A^  upon  which  the  messenger  told 
him  to  take  care  of  it,  and  not  part  with 
it,  for  more  would  be  heard  of  it ;  after- 
wards the  defendant  allowed  the  bacon 
to  be  returned  by  A.  to  the  person  from 
whom  A.  received  it ;  it  was  held  that 
it  might  be  inferred  from  these  facts 
that  the  defendant  acquiesced  in  the 
messenger's  direction  to  keep  the  bacon, 
and  the  subsequent  parting  with  it  was 
evidence  of  a  conversion.     1  Cr.  &  J. 
519.  Hawkes  v.  Dunn,    But  where  a 
man  authorised  by  the  holder  of  a  bill 
to  get  it  discounted,  and  to  apply  the 
proceeds  in  a  particular  way,  does  get 
it  discountcid,  but  misapplies  any  part 
of  the  proceeds,  he  cannot  be  sued  in 


trover  for  the  bill,  but  must  be  sued  for 
money  had  and  received ;  for  he  has 
done  nothing  with  the  bill  which  he  was 
not  authorised  to  do  ;  2  M.  &  W.  282. 
Palmer  v.  Jarmain.  4  B.  &  C.  5. 
Stiemeld  v.  Holden.  6  D.  &  R.  17- 
S.C. ;  though  if  I  give  a  man  a  bill  for 
a  specific  purpose,  and  he  goes  and  re<* 
ceives  money  upon  it,  that  is  a  conver- 
sion  of  the  whole  bill,  and  I  may  recover 
damages  to  the  amount  of  the  value  of 
the  whole  at  the  time  of  the  conversion, 
and  not  merely  the  sum  which  remains 
due  on  the  bill.  10  M.  &  W.  576.  Al- 
soger  v.  Close.  See  4  A  &  E.  819. 
j^ins  V.  (hoen.  6  Nev.  &  M.  309.  S.  C. 
(z)  [But  it  does  not  follow,  that  if  a 
person  draws  off  part  of  the  contents  of 
a  cask,  and  is  ready  to  deliver  the  rest, 
his  taking  away  such  part  is  necessarily 
a  conversion  of  the  whole.  3  A.  &  E. 
106.  Philpott  V.  Kelley.  4  Nev.  &  M. 
61 1.  S.  C.  Nor  is  the  bottling  of  wine 
by  a  bailee,  where  the  wine  is  becoming 
injured  by  being  kept  in  the  wood,  in 
itself  an  act  of  ownership,  amounting  to 
a  conversion.  Ibid.  (As  to  the  conver. 
sion  of  the  whole,  by  delivering  a  part 
only,  after  promising  to  deliver  the 
whole,  see  5  C.  &  P.  13.  Clendon  v. 
Dinneford.)'] 
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Mod.  212.  Baldwin  v.  Cole.^  Bull.  N.P. 
44.  (a) 

The  next  consideration  is  ^  what  per- 
sons this  action  may  be  maintained.  -^ 
It  is  settled  that  one  joint-tenant,  tenant 
in  common,  or  parcener,  cannot  maintain 
trover  against  his  companion  for  a  thing 
still  in  his  possession,  because  the  pos- 
session of  one  is  the  possession  of  t^th; 
and  the  defendant  may  take  advantage  of 
it  on  the  general  issue.  Co.  Litt  200.  a. 
1  Salk.  290.  Broum  v.  Hedges,  Bull. 
N.  P.  54.  Thus  where  the  plaintiff 
and  defendant  C  were  members  of  a 
friendly  society,  which  levied  a  fund  by 
weekly  contribution  from  each  other, 
and  the  aggregate  sum  was  kept  in 
a  box  deposited  with  the  plaintiff,  who 
gave  a  bond  for  the  safe  custody  of 
it ;  C  took  away  the  box  and  de- 
livered it  to  the  other  defendant  FF., 


who  was  not  a  member  of  the  society ; 
the  learned  judge  who  tried  the  cause 
nonsuited  the  phuntiff ;  and  the  court 
of  K.  B.  on  an  application  for  a  new 
trial  confirmed  the  nonsuit,  and  said, 
that  as  all  the  members  of  the  society 
had  a  joint  property  in  the  box  and 
its  contents,  they  were  therefore  te- 
nants in  eommon,  and  it  was  an  un- 
doubted rule  that  one  tenant  in  com- 
mon cannot  maintain  trover  against 
another.  And  moreover  as  it  was  ad- 
mitted, that  one  of  the  defendants  was  a 
member  of  the  society,  he  had  a  general 
property  in  the  box,  and  therefore  a 
special  property  such  as  the  plaintiff 
had,  the  custody  only  having  been 
committed  to  him,  and  the  general 
property  still  remaining  in  the  society, 
could  not  give  a  right  in  this  action 
against  a  general  property.     1  T.  R. 


(a)  [4  Bing.  N.  C.  212.  221.  Grain^ 
ger  y.HilL  5  Scott,  561.  S.C]  There- 
fore a  bankrupt,  without  a  demand  and 
refusal,  may  bring  trover  against  his 
assignees  in  order  to  try  the  validity  of 
the  commission ;  for  the  goods,  although 
taken  by  legal  process,  are  taken  from 
him  by  compulsion.  3  B.  &  B.  2.  Sum' 
mersett  v.  Jarvis*  But  the  assignees 
cannot  bring  trover  without  a  demand 
and  refusal  for  goods  coUusively  sold  by 
a  bankrupt  on  the  eve  of  his  bankruptcy ; 
for  the  parties  contracting  were  compe- 
tent at  the  time;  and  if  the  assignees 
disaffirm  the  contract  they  should  give 
notice  by  a  demand.  2  H.  Bl.  135. 
Nixon  V.  Jenkin.  [9  B.  &  C.  764. 
Jones  V.  Fort.  See  M.  &  Malk.  377. 
Tennant  v.  Strackan.  1  M.  &  Rob.  239. 
Robson  V.  RollsJ\  And  see  further  5 
East,  407.  Bloxam  v.  Hubbard.  4 
Taunt  799.  Lovill  \,  Martin. 

A  conversion,  which  has  once  taken 
place,  cannot  be  cured :  therefore  if  A, 
take  BJ&  horse  and  ride  him,  and  after- 
wards deliver  him  to  J?.,  yet  trover  will 


lie  and  the  re-delivery  will  go  only  in 
mitigation  of  damages.  1  Rol.  Abr, 
5.  (L)  pi.  1.  Countess  of  RutUmds  case. 
S  Camp.  396.  WyaU  v.  Blades.  [8  C. 
&P.  568.  Cookv.Hartle.  Where  the 
defendant  delivers  up  the  goods  after 
action  brought,  and  the  plaintiff  ac- 
cepts them  unconditionally,  he  may 
proceed  to  trial  to  recover  his  costs ; 
but  he  cannot,  generally  speaking,  re- 
cover more  than  nominal  damages,  un- 
less special  damage  is  laid.  2  Bing. 
N.C.310.  Moony. Raphael  2 Scott, 
489.  S.C.  As  to  staying  proceedings 
on  restoring  the  goods  and  payment 
of  costs,  see  2  Chitt.  Arch.  985,  etseq. 
7th  ed.  See  also  8  Dowl.  867.  Peacock 
v.  Nicholls.  Where  the  goods  have  not 
been  restored,  and  no  special  damage  is 
laid,  the  general  rule  is  that  the  value 
of  the  property  converted,  at  the  time 
of  the  conversion,  is  the  measure  of 
damages.  7  C.  &  P.  804.  Davis  v.  O*- 
well.  Ibid.  478.  Finch  v.  Blount  But 
it  has  been  held  that  special  damage 
may  be  recovered,  if  it  be  laid.   7  C.  & 
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658.  HoUiday  v.  CamseU.  (b)  But  if 
one  joint-tenant,  tenant  in  common,  or 
parcener,  destroy  the  thing  in  common, 
the  other  may  bring  trover.  Co.  Litt 
200.  a.  Therefore,  where  one  tenant 
in  common  of  a  ship  took  it  away  and 
sent  it  to  the  West  Indiesy  where  it  was 
lost  in  a  storm,  this  was  held  by  King 
C.  J.  of  the  C.  B.  to  be  eyidence  of  a 
destruction,  and  the  jury  under  his  di- 
rections found  '^t  to  be  so.  Bull.  N.  P. 
34,  35.  (c)  For  in  all  cases  where  one 
tenant  in  common  misuses  that  which 


he  has  in  common  with  another,  he  is 
answerable  to  the  other  in  an  action 
as  for  misfeasance.  8  T.  R.  146.  Mar- 
tin  V.  KnowUys,  If  one  joint-tenant^ 
tenant  in  common,  or  parcener,  bring 
trover  against  a  stranger,  he  must  plead 
the  joint-tenancy,  &c.  in  abatement ;  and 
if  he  neglect  to  do  so,  he  canziot  give 
it  in  evidence  on  the  general  issue; 
but  the  plaintiff  is  entitled  to  recover 
only  the  value  of  his  share.  2  Lev.  113.' 
Nelihorpe  v.  Dorrington.  1  Salk.  290. 
Broumy.  Hedges.    Bull.  N.  P.  35.    See 


P.  804.  coram  Parke  B.  See  3  Dowl. 
819.  Evans  v.  Lewis.  And  it  has 
been  also  held  that  the  jury,  in  their 
discretion,  may  give  the  value  at  the 
time  of  the  conversion,  or  at  any  subse- 
quent time.  1  C.  &  P.  625.  Greening 
V.  Wilkinson^  coram  Abbott  C.  J.  In 
trover  for  an  unstamped  guarantee 
mutilated  by  the  defendant,  the  plaintiff 
is  entitled  to  such  damages  as  he  might 
have  recovered  in  an  action  on  the 
guarantee.  2  Mann.  &  Gr.  326.  M'Leod 
V.  M'Ghie.  2  Scott,  N.R.  604.  S.C. 
But  perhaps  the  expense  of  stamping 
should  be  deducted.  So  in  trover  for 
title  deeds,  the  jury  may  give  damages  to 
the  amount  of  the  full  value  of  the  estate 
to  which  they  belong.  9  M .  &  W.  659. 
Loosemore  v.  Radford.  So  in  trover 
for  a  bill  of  exchange,  the  plaintiff  is 
entitled  to  recover  the  value  of  the 
bill  at  the  time  of  the  conversion. 
10  M.  &  W.  576.  Alsager  v.  Close.  See 
ant^,  p.  47  n.  note  {y).  However,  in 
such  cases,  the  damages  are  generally 
by  consent  to  be  reduced  to  40f.,  on  the 
instruments  being  given  up.] 

(b)  Ace.  1  East,  363.  Smit/i  v.  Stokes. 
Ibid.  368.  Smith  v.  OrieL  See  also 
Selwyns  N.  P.  1313.;  and  for  the 
general  principle,  see  5  B.  &  A.  395. 
Barton  v.  Wiliiams,  and  4  Taunt  29. 
Jackson  V.  Anderson.  [S  B.  &  C.  269. 
Cubitt    V.   Porter,    per    Littledale   J. 


Where  there  has  been  an  actual  con- 
version, as  where  the  thing  has  been 
sold,  this  defence,  since  the  New  Rules, 
must  be  pleaded  specially.  2  Cr.  M. 
&  R.  1.    Stancliffe  w.Hardwick.^ 

(c)  See  this  case  more  fully  re- 
ported by  the  name  of  Bamardistpn  v. 
Chapmany  in  4  East,  121.  Heath  v. 
Hubbard:  from  which  last  case  it  seems 
pretty  clear,  that  the  mere  sale  of  a  ship 
by  one  tenant  in  common  is  not  equiva- 
lent to  a  destruction ;  partly,  as  it  should 
appear,  because  the  sale  passes  only  the 
interest  of  the  seller.  But  qucere  as  to 
the  sale  of  any  other  chattel  in  market- 
overt.  [Such  a  sale  would  have  the 
effect  of  depriving  his  partner  of  his 
interest  in  it,  and  would  therefore,  it 
should  seem,  amount  to  a  conversion. 
1  M.  &  W.  688.  Farrar  v.  Bestcick, 
per  Parke  B.  But  it  may  be  doubted 
(notwithstanding  the  dicta  of  the  judges 
in  Barton  v.  Williams^  5  B.  &  A.  403, 
404.)  whether  one  joint-tenant  or  tenant 
in  common  of  a  chattel  is  guilty  of  a  con- 
version by  the  sale  of  it,  unless  it  were 
sold  in  such  a  manner  as  to  deprive  his 
partner  of  his  interest  in  it]  Where 
one  tenant  in  common  of  a  whale  re- 
fused to  deliver  a  moiety  of  it  to  the 
other,  and  cut  it  up  and  expressed  the 
oil,  this  is  no  destruction  so  as  to  subject 
him  to  an  action  of  trover.  1  Taunt 
241.  Fennings  v.  Lord  Grenvilie. 
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also  1  Saund.  291  m.  291  n.  and  the  au- 
thorities there  cited.  Where  the  goods 
of  a  feme  sole  come  into  the  possession 
of  another  by  finding,  delivery,  or  other- 
wise, and  he  converts  them  after  her 
marriage,  either  the  husband  alone  may 
bring  the  action,  inasmuch  as  the  con- 
version which  is  the  cause  of  the  action, 
was  after  the  marriage ;  or  the  husband 
and  wife  may  join,  for  the  inception  of 
'  the  cause  of  action  by  the  finding  or 
delivery  was  before  the  marriage ;  and 
therefore  it  is  held,  that  the  declaration 
may  state  that  the  wife,  while  she  was 
sole,  lost  the  goods,  and  that  plaintiffs 
intermarried,  and  the  defendant  after 
their  intermuriage  converted  them. 
2  Lev.  107, 108.  Blackburn  v.  Greaves. 
Bull.  N.  P.  34.  But  husband  and  wife 
cannot  have  an  action  of  trover  and 
declare  thctt  they  were  both  possessed  of 
certain  goods,  and  that  the  defendant 
converted  them  to  their  damcige  ;  for  the 
possession  of  the  wife  is  the  possession 
of  the  husband,  and  so  is  the  property ; 
therefore  the  conversion  cannot  be  to 
the  damage  of  the  wife^  but  of  the  hus- 
band. Yelv.  165, 166.  Draper  v.  Fulhes. 
1  Salk.  114.  ^NeWirop  v.  Anderson,  {d) 
If  an  apprentice  earn  any  thing,  trover 
lies  by  the  master ;  as  where  a  water- 
man's widow  took  an  apprentice  who 
went  to  sea  and  earned  two  tickets, 


which  came  into  the  defendant's  posses- 
sion, the  widow  brought  trover  for  the 
tickets  and  had  judgment ;  for  what  an 
apprentice  gaitis  is  for  the  use  and  bene- 
fit of  his  master,  and  it  is  not  material 
whether  he  be  legally  an  apprentice  or 
not ;  for  it  is  sufficient  if  he  be  so  in  fact. 
1  Salk.  68.  Barber  v.  Dennis.  S.  C. 
6  Mod.  69.  (e)  So  if  a  servant  pur- 
chase goods  for  his  master,  which  are 
afterwards  converted  by  another,  it  is 
held  that  the  master  may  maintain 
trover ;  for  by  the  possession  of  the 
servant  the  property  is  vested  in  the 
master ;  although  indeed  the  judgment 
was  reversed  on  another  point  Cro. 
Eliz.  638.  661. 746.  Holiday  v.  Hichs. 

If  a  vendee  of  goods  orders  them  to 
be  sent  by  a  particular  carrier,  a  deli- 
very to  him,  or  his  servant,  vests  the 
property  in  the  vendee,  who  may  bring 
trover  against  a  stranger  that  detains, 
or  takes  them  away ;  or  if  they  are  da- 
maged or  lost,  the  vendee  must  stand 
to  the  loss,  and  the  action  against  the 
carrier  can  only  be  brought  in  his  name. 
Where  a  tradesman  ordered  goods  to 
be  sent  him,  and  in  his  letter  added, 
^'  Pray  be  expeditious  in  sending  them, 
<<  and  instead  of  letting  them  go  by  the 
"  way  of  Bristol^  where  many  things 
"  you  have  sent  me  have  been  detained, 
"  send  them  by  land  carriage ; "  the 


(d)  [Where,  however,  goods  had  been 
mortgaged  to  a  feme  sole  by  deed,  with 
a  proviso  that  if  principal  and  interest 
should  be  paid  at  stated  times,  the  deed 
should  be  void,  and  the  goods  were 
described  in  an  inventory  annexed ;  it 
was  held,  that  after  her  marriage  she 
and  her  husband  might  well  declare  in 
trover  for  the  deed  and  inventory,  al- 
leging, after  recital  of  the  deed,  that 
they  had  not,  nor  had  either  of  them, 
received  possession  of  the  goods,  that 
they  were  both  possessed  of  the  deed 
and  inventory,  and  that  the  defendant 
converted  them  to  their  damage  ;  for  it 


did  not  appear  that  the  property  in  the 
goods  had  passed  absolutely  by  for- 
feiture of  the  mortgage,  and  therefore 
the  wife  must  be  taken  to  have  such  an 
interest  in  them  as,  if  she  outlived  her 
husband,  would  survive  to  her,  and  con. 
sequently  she  might  well  join  with  her 
husband  in  trover  for  a  deed  relating  to 
them.  6  A.  &  £.  259.  Ayling  v.  Whi- 
cher.     IN.  &  P.  416.  S.  C] 

(e)  See  Co.  Litt  117.  a.  note.  [1 
Ves.  83.  Hill  v.  Allen.  1  Taunt  112. 
Lightly  v.  Cloustan.  3  M.  k[S.  191. 
Foster  v.  Stewart.^ 
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goods  were  delivered  to  the  book- 
keeper of  the  Birmingham  carrier  to  be 
sent  from  thence  by  way  of  Coventry  to 
the  vendee  who  lived  at  Carmarthen; 
and  it  appeared  there  was  no  other  mode 
of  conveyance  by  land  carriage:  the 
goods  being  lost,  the  vendor  brought  an 
action  against  the  vendee  for  the  price, 
insisting  that  the  delivery  to  the  carrier 
was  a  delivery  to  the  defendant;  but 
the  learned  judge  who  tried  the  cause 
being  of  a  different  opinion,  nonsuited 
the  plaintiff:  However,  the  court  of 
K.  B.  held  that,  as  there  was  no  other 
mode  of  sending  the  goods  by  land  car- 
riage, it  amounted  to  the  same  thing 
as  if  the  defendant  had  ordered  the 
goods*  to  be  sent  by  the  Birmingham 
carrier  particularly  by  name ;  and  there- 
fore the  delivery  being  made  according 
to  the  order  of  the  defendant  was  a  de- 
livery to,  and  vested  the  property  in, 
the  defendant,  and  the  nonsuit  was  set 
aside.  Cowp.  294.  Vale  v.  Bayle.  So 
where  a  tradesman  in  the  country  gave 
*an  order  for  goods  from  London^  and 
directed  them  to  be  sent  by  a  particular 
carrier,  to  whom  they  were  accordingly 
delivered  by  the  vendor,  who  had  them 
booked,   and    paid  for  it ;    the  goods 


being  lost,  the  vendor  brought  an  action 
against  the  carrier,  but  was  nonsuited, 
and  the  nonsuit  confirmed  by  the  court, 
who  held  that,  by  the  delivery  to  a  par- 
ticular carrier  according  to  the  vendee's 
direction,  the  property  vested  in  him, 
and  of  course  he  must  stand  to  the  risk ; 
that  the  money  for  booking  was  paid  by 
the  vendor  as  agent  of  the  vendee,  and 
therefore  the  action  could  not  be  main- 
tained by  the  vendor^  but  ought  to  have 
been  brought  by  the  vendee.  8  T.  R. 
330.  Dawes  v.  Pech. 

It  was  said  by  counsel  in  argument, 
and  assented  to  by  Lord  Chancellor 
King^  that  if  a  tradesman  in  London 
send  goods  by  order  to  a  tradesman  in 
the  country  by  a  carrier  not  appointed 
by  the  country  trader,  if  the  carrier 
embezzles  the  goods,  the  trader  in  the 
country  must  stand  to  the  loss.  3  P. 
Will.  185,  186.  Godfrey  v.Furzo.  And 
this  seems  to  be  confirmed  by  Lord 
Hardwiche  in  1  Atk.  248.  Snee  v.  Pres- 
cot,  who  says,  that  if  goods  are  delivered 
to  a  carrier  or  hoyman  to  be  delivered 
to  A,j  and  the  goods  are  lost,  A.  can 
only  bring  the  action,  which  shews  the 
property  to  be  in  him.  (/)  But  if  the 
vendor  agrees  with  the  carrier  to  pay 


(/)  And  it  is  now  settled  that  al- 
though no  particular  mode  of  convey- 
ance be  ordered  by  the  vendee,  yet  a 
delivery  to  a  carrier  for  his  use  vests 
the  property  in  him.  S  Bos.  &  Pull. 
582.  DtUion  v.  Sohmonson.  5  M.  & 
S.  189.  Groning  v.  Mendham.  [6  CI. 
&  F.  620.  Dunlop  v.  Lambert,  per 
Lord  CoUenham.  In  Swain  v.  Ship- 
herdy  1  M.  &  Rob.  223.,  where  goods 
had  been  forwarded  to  one  Metcalf 
for  Male  on  approval,  and  had  been  lost 
on  the  way,  it  was  held  by  Parke  B., 
that  the  consignor  was  the  party  to  sue 
the  carrier,  for  that  no  property  would 
pass  to  Metcalf  until  he  received 
and  adopted  the  goods ;  though,  gene- 


rally speaking,  where  goods  of  a  fair 
merchantable  quality  are  forwarded  in 
pursuance  of  a  written  order,  which 
binds  the  person  giving  the  order  to 
receive  the  goods,  the  property  passes 
to  that  person  by  the  delivery  to  the 
carrier,  and  he  is  the  proper  person  to 
sue  the  carrier  if  the  goods  are  lost. 
This  statement  of  the  law  was  recog- 
nised by  Lord  Denman  (though,  he 
added,  that  it  might,  perhaps,  be  ex- 
pressed somewhat  too  generally)  in 
Coates  V.  Chaplin,  2  G.  &  D.  552. ;  in 
which  case  goods  exceeding  10/.  in 
value  were  verbally  ordered  of  the  plain- 
tiff, and  no  particular  mode  of  carriage 
was  specified,  nor  was  there  any  evi- 
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him  for  the  carriage,  the  vendor  may 
bring  an  action  against  the  carrier^  be- 
cause the  vendor  stands  in  the  cha- 
racter of  an  insurer  to  the  vendee  for 
the  safe  arrival  of  the  goods,  and  it  is 


no  part  of  the  question  to  inquire  in 
whom  the  property  vests.  5  Burr. 
2680.  Davis  v.  James.  S.  P.  1  T.  R. 
659.  Moore  v.  Wilson  (ff)i  and  Lord 
MansfiM  in  Vale  v.  Bayle  observes, 


dence  of  any  particular  course  of  deal- 
ing between  the  plaintiff  and  the  vendee; 
the  plaintiff  afterwards  forwarded  the 
goods  by  the  defendant,  who  was  a 
common  carrier,  and  the  goods  were 
lost  while  in  his  custody :  And  it  was 
held  that  the  plaintiff  was  the  proper 
person  to  bring  the  action  for  the  loss 
of  the  goods,  the  property  therein  not 
having  passed  to  the  vendee,  by  reason 
of  the  Statute  of  Frauds.  See  infr^ 
note  (jg).  6  M.  &.  W.  224.  Stockdale 
V.  DufUop,  Again,]  the  vendor  must, 
in  delivering  the  goods  to  the  carrier, 
do  all  that  is  necessary  to  entitle  the 
vendee  to  recover  against  the  carrier 
in  case  of  loss.  3  Camp.  414.  Buck- 
man  v.  Levi.  Therefore,  where  the 
carrier  gave  notice  that  he  would  not 
be  liable  above  5/.  unless  the  goods 
were  insured,  it  was  held  that  the 
vendor  not  having  insured,  could  not 
recover  the  price  of  the  goods  against 
the  vendee  on  the  ground  of  deliveiy  to 
the  carrier.  14  East,  475.  Clarke  v. 
Hutchins.  But  see  3  Camp.  129. 
Cothay  V.  Tutet  where  Lord  Ellen* 
borough  appears  to  have  changed  his 
opinion,  and  to  have  thought  that  the 
vendor  would  not  be  justified  in  insuring 
without  special  orders  from  the  vendee. 
(g)  It  has,  however,  been  held  by  Mr. 
Justice  Lawrence^  in  2  Camp.  639. 
King  v.  Meredith,  that  the  vendor,  by 
agreeing  to  pay  the  carriage,  does  not 
stand  to  the  risk.  But  where  a  bill  of 
lading  stated  goods  to  have  been  ship- 
ped by  the  plaintiffs  to  the  order  of  A. 
at  Surinam^  and  the  freight  to  have  been 
paid  by  the  plaintiffs  in  London,  Lord 
Ellenborough  C.J.  held  that  an  action 
for  non-delivery  would  lie  on  the  bill  of 


lading  at  the  suit  of  the  plaintiffs;  3 
Camp.  320.  Joseph  v.  Knox;  other- 
wise, if  the  bill  of  lading  merely  ex- 
presses the  goods  to  have  been  shipped 
by  order  and  on  account  of  the  vendee. 
2  Camp.  36.  Brown  v.  Hodgson.  [If 
the  consignor  made  a  special  contract 
with  the  carrier,  and  the  carrier  agreed 
to  take  the  goods  from  him  and  to  deliver 
them  to  any  particular  person  at  any 
particular  place,  the  special  contract 
supersedes  the  necessity  of  shewing  the 
ownership  in  the  goods ;  and  the  con- 
signor, the  person  making  the  contract 
with  the  carrier,  may  maintain  the  action 
if  the  goods  are  lost,  though  they  may 
be  the  goods  of  the  consignee.  6  CI.  & 
F.  626,  627.  Dunlop  v.  Lambert,  per 
Lord  Cottenham  C.  in  Dom.  Proc,  re-, 
lying  on  the  authority  of  the  cases  of 
Davis  V.  James  and  Joseph  v.  Knox, 
cited  above.  In  truth,  the  principle  of 
all  the  cases  appears  to  be,  that  the  per- 
son who  employs  the  parrier  must  bring 
the  action ;  and  the  circumstance  of 
the  legal  right  being  in  one  person  is 
evidence  of  the  employment  by  that 
person  :  Accordingly,  in  ordinary  cases 
of  vendor  and  vendee,  the  consignor  is 
taken  to  employ  the  carrier  merely  as 
the  agent  of  the  consignee,  and  there- 
fore cannot  sue:  But  where  the  con- 
signor retains  a  special  property  in  Ihe 
goods,  by  reason  of  being  liable  over  to 
the  consignee,  the  consignor  may  sue  ; 
as  where  a  laundress  living  at  Hammer^ 
smith  was  in  the  habit  of  sending  the 
linen  of  her  customers  to  and  from 
London  by  a  carrier,  and  some  of  the 
linen  was  lost.  1  Nev.  &  IM.  420. 
Freeman  v.  Birch.  So  where  the  con- 
signee is  merely  the  agent  of  the  con- 
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tliat  if  the  vendor  takes  upon  himself 
actually  to  deliver  the  goods  to  the 
vendee^  he  stands  to  all  risks ;  but  if  the 


vendee  order  a  particular  mode  of  con- 
veyance, the  vendor  is  excused.  Cowp. 
296.  (A) 


signor,  the  latter  is  the  proper  party  to 
sue,  notwithstanding  the  consignee  has 
insured  the  goods  at  his  own  expense 
before  the  arrival  of  the  ship.  S  B.  &  A. 
277.  Sargent  v.  Marrii,  —  Where  A.^ 
resident  at  Naple9t  sent  an  order  to 
Mown  4*  Co.>  hardwaremen,at  A'rmui^- 
<<  Aom,   ^  to  dispatch  to  him  certain 
"goods  on  insurance  being  effected. 
<'  Terms,  three  mdnths'  credit  from  the 
"  time  of  arrival \**  M.  ^  Co.  (having 
marked  the  package  with  AJs  initials) 
dispatched  the  goods  by  the  canal  to 
£t«efpooi^and  effected  an  insurance,  de- 
claring the  interest  to  be  in  A  :  AiLu 
terpool  the  goods  were  delivered  by  the 
agent  of  ilf.4rC0.t0  the  owner  of  a  vessel 
bound  to  Naples,  through  whose  negli- 
gence they  were  damaged :  It  was  held, 
that  the  property  in  the  goods  vested  in 
A,  as  soon  as  they  were  dispatched 
from  Birmingham^  and  that  the  terms 
of  the  order  did  not  make  the  arrival  of 
the  goods  at  Naples  a  condition  pre- 
cedent to  AJs  liability  to  pay  for  them, 
and  that  he  might  therefore  maintain  an 
action  for  the  injury  done  to  the  goods 
through   the   negligence  of  the  ship- 
owner.   4  6.  &  C.  219.  Fragano  v. 
Long.    4.  D.  &  R.  263.  S.  C.    In  this 
case  it  was  considered  that  the  order 
for  insurance  shewed  that  the  arrival 
was  not  a  condition  precedent  to  the 
payment ;  for  if  the  goods  were  not  to  be 
paid  for  unless  they  arrived,  why  should 
the  plaintiff  insure  them  ?   If  the  goods 
arrived,  three  months  from  the  arrival 
was  to  be  the  period  of  credit :  if  they 
did  not  arrive,  still  the  plaintiff  would 
be  hound  to  pay  in   reasonable   time 
after  the  arrival  became  impossible.  — 
Bat  the  circumstance  that  the  consignee 
is  charged  by  the  consignor  with  the 


freight  and  insurance^  though  to  be 
taken  into  consideration,  is  not  con- 
clusive against  the  right  of  the  consignor 
to  sue ;  for  he  may  maintain  the  action, 
where  there  is  a  contract  to  deliver  at 
a  particular  place,  provided  the  risk  ap- 
pears in  fact  to  be  still  in  him.  6  CI. 
&  F.  600.  621,  622,  623.  627.] 

(h)  *<  The  action  of  trover  cannot  be 
<<  supported  unless  there  Is  a  perfect 
«  and  complete  right  of  property  in  the 
<<  plaintiff:  hence  where  goods  are  sold, 
<<  if  any  thing  remain  to  be  done  on  the 
<^  part  of  the  seller,  as  between  him  and 
^  the  buyer,  to  ascertain  the  price, 
'^  quantity,  or  individuality  of  the  goods, 
<*  before  the  commodity  purchased  is  to 
"  be  delivered,  a  complete  present  right 
^<  of  property  does  not  attach  in  the 
'<  buyer,  and  consequently  trover  is  not 
«  maintainable."  Selwyn's  N.  P.  1300. 
citing  12  East,  614.  WhiUhouse  v.  Frost 
13  East,  522.  Wallace  v.  Breeds.  2  M. 
&  S.  397.  Busk  V.  Davis.  6  Taunt. 
176.  White  y.miks,    1  Marsh.  2.   S.C. 

5  Taunt,  617.  Shepley  v.  Davis.  1 
Marsh.  252.  S.  C.  4  Camp.  237. 
Withers  y.Lys.  1  Holt,  18.  S.C.  6 
East,  614.  Hansmi  v.  Meyer.  2  Camp. 
240;  Zagury  v.  FumeU.  1 1  East,  210. 
Bv^g  V.  Minett.  See  also  4  Taunt.  644. 
Austen  v.  Craven.  1  Taunt.  318.  Much- 
low  V.  Mangles.  [5  B.  &  C.  857.  Sim- 
mons V.  Swift.    8  D.  &  R.  693.  S.  C. 

6  B.  &  C.  388.  Rohde  v.  Thwaites.  9 
D.  &  R.  293.  S.  C.  8  B.  &  C.  277. 
Atkinson  v.  Bell.  10  Bing.  512.  EllioU 
V.  Pyhus.  4  M.  &  Sc.  389.  S.C.  2 Cr. 
&  M.  530.  GilleU  v.  HiU.  1  Bing.  N.C. 
671.  Alexander  v.  Gardner.  1  Scott, 
630.  2  Bing.  N.  C.  151.  Tansley  v. 
Turner.  2  Scott,  238.  S.  C.  2  M.  & 
W.  602.  Laidler  v.  Burlinson.    4  M. 
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Let  us  next  inquire  against  whom 
this  action  may  be  brought  If  a 
woman  has  been  guilty  of  a  conversion 
before  her  marriage ;  or  a  wife,  without 
her  husband,  converts  goods  during  the 
coverture,  this  action  lies  against  hus- 
band and  wife ;  in  the  former  case  the 
declaration  must  state  the  conversion  to 
be  to  her  oum  use  ;  unless  the  subject 
matter  is  in  existence,  and  the  husband 
refuses  to  deliver  it  up  on  demand,  in 
which  case  the  course  of  precedents 
seems  to  warrant  the  laying  of  the  con- 
version to  their  own  use  ;  2  Rich.  Prac. 
C.  P.  5th  ed.  162,  163.  (i)  ;  and  in  the 
latter  case  conversion  must  be  alleged 
to  be  to  the  use  of  the  husband  only. 
However,  if  the  conversion  be  th^  joint 
act  of  husband  and  wife,  it  seems  the 
action  may  be  brought  against  the  hus- 
band alone ;  for  the  conversion  is  held 
in  law  to  be  the  act  of  the  husband  only. 
Cro.  Car.  254.  JRhemes  v.  Humphreys. 
Ibid.  494f.  Perry  v.  JDiggs.      1  Rol. 


Abr.  6.  pi.  7.  348.  (u)  pi.  1.  Co.  Litt. 
351.  b.  Palm.  344.  Berry  v.  Nevey. 
Com.  Dig.  Baron  and  Feme  (Y).  And 
it  has  also  been  adjudged  that  the  action 
may  be  brought  against  husband  and 
wifcy  if  it  be  laid  in  the  declaration  that 
they  converted  to  the  use  of  the  husband; 
as  where  in  trover  the  declaration  stated 
that  the  goods  came  into  the  possession 
of  husband  and  wife,  and  they  con- 
verted them  to  the  use  of  the  husband, 
&c.,  it  was  objected,  that  the  conversion 
was  laid  to  the  charge  of  the  wife  as 
well  as  of  the  husband ;  to  which  it  was 
answered  and  resolved,  that  the  point 
of  the  action  is  the  conversion,  which  is 
a  wrong  that  a  married  woman  may  be 
charged  with,  as  well  as  with  a  trespass 
or  disseisin.  Yelv.  165, 166.  Draper  v. 
Fulkes.  S.  P.  1  Rol.  Abr.  6.  pi.  6.  But 
if  it  be  alleged  in  the  declaration,  that 
the  husband  and  wife  converted  to  their 
oum  usef  it  is  agreed,  that  it  is  a  fatal 
error  even  after  verdict ;  for  a  wife  can- 


&  W.  687.  Tripp  v.  Armitage.  9  A.  & 
E.  895.  Swanwich  v.  Sothem.  1  P.  & 
D.  648.  S.  C] 

Where  goods  are  sold  upon  certain 
conditions  to  be  performed  at  the  time ' 
of  delivery,  and  the  goods  are  delivered, 
but  the  conditions  not  performed,  trover 
will  lie  to  recover  them  back.  Bishop 
V.  Shillito,  cited  in  2  B.  &  A.  329. 
Homblower  v.  Proud,  [2  B.  &  Ad. 
932.  Brandt  v.Bowlby.  Ante,  Vol.  I. 
p.  269  d.  note  (m).] 

(t)  It  should  appear  that  the  facts 
stated  would  not  support  an  allegation 
>  that  the  husband  and  wife  converted  to 
their  own  use,  nor  an  allegation  that  the 
wife  converted  to  the  use  of  the  hus- 
band and  wife ;  for  the  wife's  conversion 
before  marriage,  and  the  husband's  con- 
version evidenced  by  his  demand  and 
refusal,  are  manifestly  separate  and  dis- 
tinct conversions;  for  the  latter  the 


action  should  have  been  brought  against 
the  husband  alone,  and  the  former 
could  not  have  been  to  Aeir  use,  be- 
cause it  was  before  marriage.  It  is 
plain  that  several  defendants  cannot  be 
found  guilty  in  trover  without  evidenee 
of  &  joint  conversion :  therefore,  where 
bankrupts  and  their  assignees  were 
joined  as  defendants  in  an  action  of 
trover^  and  a  verdict  passed  against  all 
the  defendants  upon  evidence  that  the 
bankrupts,  before  their  bankruptcy,  had 
converted  the  goods  of  the  plaintiff  by 
pledging  them  without  authority,  and 
that  the  assignees  after  the  bankruptcy 
had  refused  to  deliver  them  up  on  de- 
mand, the  court'  held  that  the  con- 
versions were  separate,  and  granted  a 
new  trial  for  want  of  evidence  of  a  joint 
conversion.  1  M.  &  S.  588.  I<^coll  v. 
Gknnie  and  Others. 
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not  in  law  convert  to  her  own   use; 
1  RoL  Abr.  6.  pi.  6.     Ibid.  348.  (U). 
Sir  W.  Jones,  16.  Berry  y.Nevys.  S.C. 
Cro.  Jac  661.     Sir  W.  Jones,   264. 
BuOen'Hcaae.  Cro.  Car.  254.  i?^me«  v. 
Humphreys.  Ibid.  494.  Perry  v.  Diggs. 
Andr.  245.  Smalley  v.  Keffoot ;  though 
the  contrary  was  decided  in  Sir  W. 
Jones,  443.  Hodges  v.  Sampson  :  but  it 
is  said,  that  if  the  jury  in  such  case  find 
the  wife  not  guilty,  the  declaration  is 
aided  by  it    Marsh,  pi.  134.  (k)  But  if 
trespass  be  brought  against  husband 
and  wife,  and  the  declaration  state  a 
conversion  by  them  to  their  own  use, 
it  does  not  vitiate  the  declaration.     As 
where    trespass  was    brought  against 
husband  and  wife  for  breaking  and  en- 
tering the  plaintiff's  house  and  taking 
his  goods,  and  converting  them  to  their 
own  use;  after  verdict  for  the  plaintiff 
it  was  held,  that  the  conversion  is  not 
the  gist  of  trespass,  as  it  is  of  trover, 
trespass  being  maintainable  for  enter- 
ing the  house  and  taking  the  goods, 
and  therefore  the  court  would  not  pre- 
sume that  any  damages  were  given  for 
the  conversion,  it  being  surplusage  and 
laid  as  matter  of  aggravation,  and  con- 
sequently the  declaration  good.     Andr. 
242.  Smailey  v.  Kerfoot.    S.  C.  2  Str. 
1094.f(/)   So  the  action  may  be  brought 
against  any  person  who  was  a  party  to 


the "  conversion,    although   the    goods 
were  actually  converted  by  another ;  as 
where  an  execution  is  delivered  by  A, 
to  the  sheriff  against  the  goods  of  J?., 
who  at  the  time  has  committed  an  act 
of  bankruptcy,  and  A.  gives  a  bond  to 
indemnify  the  sheriff,   and    he  seizes 
the  goods  and  sells  them,  and  pays  the 
money  to  A.,  and  afterwards  a  commis- 
sion of  bankruptcy  is  taken  out  against 
JB.,  the  assignees  may  bring  trover  against 
A.9  because  by  giving  the  bond  he  has 
made  the  conversion  his  own  act.  Bull. 
N.  P.  41.     And  the  law  seems  to  be  the 
same,  though  A.  should  not  give  a  bond  of 
indemnity,  if  he  receives  the  money.(m) 
2  Str.  996.  Hush  v.  Baher,  which  is  the 
same  case  with  that  cited  in  Bull.  N. 
P.  41.     And  if  the  sheriff  seizes   and 
sells  the  goods  without  notice  of  an  act 
of  bankruptcy,   and  before  any  com- 
mission  issued,   and  pays  the  money 
over  to  the  plaintiff,  the  sheriff  is  ex- 
cused.    1  Black.  Rep.  205.  Timhull  v. 
Mills.  2  Burr.  818.  82a  Coppendale  v. 
Bridgen.  (n)    And  the  plaintiff  will  be 
obliged  to  refund,  and  be  liable  to  an 
action  of  trover,  or  indebitatus  assump^ 
sit,  at  the  election   of  the  assignees. 

2  Black.  Rep.  827.  Hitchen  v.  Campbell. 

3  Wils.  304.  S.C.«  But  in  the  latter  ac- 
tion they  can  only  recover  the  money 
which  he  has  actually  received,  (o) 


(A)  However,  it  has  been  since  de- 
termined in  3  B.  &  A.  685.  Keyworth  v. 
HiUy  that  a  declaration  against  husband 
and  wife,  charging  that  they  converted 
to  their  own  use,  is  good  after  verdict : 
for  the  verdict  does  not  proceed  upon 
an  acquisition  of  property  in  the  de- 
fendants, but  upon  a  deprivation  of  pro- 
perty in  the  plaintiff,  and  the  conversion 
may  have  been  by  destruction.  [4  Bing. 
N.    C.   101.     Vine  v.    Saunders,  per 

Tindal  C.  J.  Accord.^ 
(/)  [See  Accord.  4  Bing.  N.  C.  96. 

Vine  v.  Saunders.    5  Scott,  359.  S.  C, 


where  it  was  held  on  demurrer,  that  hus- 
band and  wife  might  be  joined  as  de- 
fendants in  an  action  for  assault  and 
false  imprisonment] 

(m)  [But  the  contrary  has  been  re- 
cently held  in  C.  P.  Wilson  v.  Turn- 
man.  T.T.  1843.] 

(n)  [But  see  post,   p.  47  c  c.   note 

(y)-] 

(o)  Trover  will  lie  against  a  corpo- 
ration. 16  East,  6.  Yarhoroughv.  Banh 
of  England.  And  it  does  not  seem 
necessary  that  the  conversion  should  be 
authorised  by  an  instrument  under  seal ; 
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Regularly  the  declaration  should  state 
that  the  plaintiff  was  possessed  of  the 
goodsy  as  of  his  own  proper  goods  (p), 
and  that  they  came  to  the  hands  of  the 
defendant  byjinding ;  but  it  has  been 
held  that  the  omission  of  these  words  b 
not  material  after  verdict  Moor,  69J. 
Maynard  v.  Basset,  Hard.  111.  Jones 
V.  Winckworth,  Latch.  214*.  Hudson  v. 
Hudson,  And  if  the  plaintiff  has  never 
had  actual  possession  of  the  goods,  he 
need  not  allege  that  he  was  possessed ; 
as  where  goods  of  a  testator  are  taken 
and  converted  after  his  death,  and  be- 
fore the  executor  obtains  possession  of 
them,  he  may  declare  that  the  testator 
was  possessed  of  the  goods  and  chattels, 
and  the  defendant  after  his  death  con- 
verted them,  without  saying  that  the 
executor  was  possessed.  Latch.  214. 
Hudson  V.  Hudson.  See  the  form  of  the 
declaration,  Rob.  Ent.  80.  447.  2  Inst 
Cler.  5th  ed*  448.  But  inasmuch  as 
the  conversion,  which  is  the  gist  of  the 


action,  was  after  the  death  of  the  tes- 
tator, the  plaintiff  will  be  liable  to  costs, 
if  he  faib  in  the  action,  {q)  Or,  as  the 
property  of  the  goods  draws  to  it  a  pos- 
session in  law,  the  executor  may  also  de- 
clare upon  his  own  possession  as  exe- 
cutor. 6  Mod.  182.  Jenkins  v.  Phmbe, 
Still  however,  if  he  fails  in  the  action,  he 
will  be  liable  to  costs,  (r)  Latch.  214. 
Httdson  v.  Hudson.  Ibid.  22a  WorfiM 
V.  WorfiM.  1  Vent  109.  Atum.  Cro. 
Car.  219.  Atkey  v.  Heard.  Pauler  v.  2V- 
kmder^  cited  in  Andr.  d57.  Cas.  Temp. 
Hardw.  204.  Harris  v.  Hanna.  Com. 
Rep.  162.  Hoh  v.  King.  7  T.  R.  S58. 
BoOardv.  Spencer.  2  Bos.  k  PuU.  256. 
TattersaU  v.  Groote.  In  these  cases  it 
is  not  necessary  for  the  plaintiff  to  name 
himself  executor.  1  Salk.  314.  Eaves 
V.  Mocato.  Com.  Rep.  162.  But  where 
the  trover  and  conversion  have  been  in 
the  testator's  lifetimie,  there,  it  seems, 
the  executor  is  not  liable  to  pay  costs,  (si) 
4T.R.277.  Cockerilly.Kgnaston.  S.C. 


but  if  it  be,  such  authority  will  be  pre- 
sumed after  verdict  Ibid.  Ant^,  VoLI. 
p.  340.  note  (b).  [So  trespass  will  lie. 
5  Scott,  N.  R.  457.  Maund  v.  Mon- 
mouthshire  Canal,  4  Mann.  &  Gr.  452. 
S.  C.  And  on  the  principle  of  these  cases 
it  was  recently  held,  that  where  a  muni- 
cipal corporation  wrongfully  received 
the  fees  of  an  office,  the  officer  might 
sue  them  in  indebitatus  assumpsit  for 
money  had  and  received.  Hall  v.  The 
Mayorof  Swansea^  Q. B.Jan. 26. 1843.] 

{v)  \}^  ^^  "^  departure  from  such  a 
declaration  to  rely^  in  the  replication,  on 
a  right  of  possession  in  respect  of  a  lien ; 
for  any  person  having  a  right  to  the  pos- 
session of  goods  may  allege  them  to  be 
his  property,  in  declaring  an  action  of 
trover  in  respect  of  the  conversion  of 
them.    6  M.  &  W.  36.  Legg  v.  JS'wfW.] 

(?)  [See  infrt^  note  («).] 

(r)  [See  infrJL,  note  («).] 

(«)  [Butnowby8tatS&4W.4.c 


42.  s.  31.,  **  in  every  action  brought  by 
"  any  executor  or  administrator  in  right 
"  of  the  testator  or  intestate,  such  exe- 
^  cutor  or  administrator  shall,  unless  the 
*<  court  in  which  such  action  is  brought, 
*'  or  a  judge  of  any  of  the  said  superior 
"  courts  shall  otherwise  order,  be  liable 
''  to  pay  costs  to  the  defendant  in  case  of 
«  being  nonsuited  or  a  verdict  passing 
"  against  the  plaintiff;  and  in  all  other 
''cases  in  which  he  would  be  liable,  if 
''  such  plaintiff  were  suing  in  his  own 
*'  right  upon  a  cause  of  action  accruing 
"to  himself;  and  the  defendant  shall 
''  have  judgment  for  such  costs,  and  they 
'<  shall  be  recovered  in  like  manner." 
This  Act  has  put  executors  and  admi- 
nistrators on  the  same  footing  as  other 
plaintiffs  as  to  their  liability  to  costs, 
unless  where  the  court  sees  that  they 
have  i)een  misled  by  some  misconduct 
on  the  part  of  the  defendant,  or  unless 
some  other  very  peculiar  ground  be  laid 
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cited  by  Lt  Blanc  J.  in  Ord  v.  jPen- 
mck.  3  East,  110.  And  if  the  goods 
were  taken  in  the  testator's  lifetime, 
and  kept  to  the  time  of  his  death,  al- 
though not  used' until  after,  the  executor 
may  declare  of  a  trover  and  conver- 
sion in  the  testator's  lifetime.  1  Str.  60. 
Cromer  v.  OgMy, 

If  trover  be  brought  upon  the  posses- 
sion of  an  intestate,  the  defendant,  it  is 
said,   cannot   give   in    evidence  upon 


not  guilty  a  will  and  an  executor, 
for  it  must  be  pleaded;  but  if  it  be 
brought  upon  Uie  possession  of  the 
administraioTf  the  defendant  may  take 
advantage  of  it  in  evidence.  So  if  an 
executor  bring  trover  upon  his  testator's 
possession,  he  is  not  bound  upon  the 
general  issue  to  prove  himself  executor ; 
but  it  is  otherwise,  if  he  declares  upon 
his  own  possession.  (^)  7  Mod.  141. 
Ekunfield  v.  Marchj  per  Holt  C.  J. 


for  the  interference  of  the  court  There- 
fore it  is  not  a  sufficient  claim  for  relief 
that  the  action  was  brought  bond  fids 
with  apparently  reasonable  grounds  for 
suing,  and  that  the  plaintiff  was  taken  by 
surprise  by  the  defence.  1  Bing.  N.  C. 
518.  SouAgate  v.  Crowley.  1  Scott, 
374.  S.C.  2Cr.M.  &R.  585.  Godson 
V.  Freeman.  1  Tyrw.  &  G.  35.    S.C. 

2  Bing.  N.  C.  263.  Engler  v.  Twisden. 

3  A.  &  E.  839.  Farley  v.  Briant  5 
Nev.  &  M.  42.  S.  C.  (See  also  1  Bing. 
N  C.  301.  Wilkinson  v.  Edwards. 
1  Scott,  173.  S.C.  3  Bing.  N.  C. 
235.  Prole  v.  Wiggins.  3  Scott,  607. 
S.C.] 

(t)  That  is,  if  he  'declares  without 
naming  himself  executor  upon  his  own 
tonstructive  possession  ;  for  if  he  were 
actueUfy  possessed  of  the  property  be- 
fore it  came  to  the  hands  of  the  defend- 
ant, he  need  not  shew  his  title  in  order 
to  establish  a  primd  facie  case.  The  rea- 
son why  he  need  not  prove  himself  ex« 
ecutor  where  he  declares  on  his  testator's 
possession  is,  because  he  necessarily 
describes  himself  as  executor,  and  makes 
profert  of  the  letters  testamentary, 
which  are  admitted  by  the  general  issue. 
See  ante.  Vol.  I.  p.  275.  b.  note  (h).  2  M. 
&S.553.  Thgnney.  Protheroe.  3 Taunt. 
113.  Hunt  v.  Stevens.  [And  now  by 
Reg.  Gen.  (Pleading)  ff.  T.  4^V.  4. 
No.  21.,  in  all  actions  by  or  against  as- 
signees of  a  bankrupt  or  insolvent,  or 
executors  or  administrators,  &c.>  the 


character  in  which  the  plaintiff  or  de- 
fendant is  stated  on  the  record  to  sue 
or  be  sued,  shall  not  in  any  case  be  con- 
sidered as  in  issue>  unless  specially  de- 
nied.] So  the  assignees  of  a  bankrupt, 
who  have  never  had  actual  possession, 
may  declare  either  on  the  possession  of 
the  bankrupt,  or  on  their  own  con. 
structive  possession.  And,  in  general, 
it  is  advisable  to  insert  in  the  declar- 
ation counts  in  each  form;  for  where 
the  assignees  of  two  partners,  bank- 
rupts, declared  on  the  possession  of 
the  bankrupts  only,  and  it  appeared  in 
evidence  that  the  greater  part  of  the 
goods  in  question  belonged  to  one  of 
the  partners  only  before  the  commence- 
ment of  the  partnership,  and  had  never 
been  brought  into  the  partnership  fund, 
and  that  the  residue  formed  part  of  the 
joint  estate.  Lord  Kenyon  C.J.  held 
that  the  plaintiffs  could  recover  the  re- 
sidue only ;  whereas,  if  there  had  been 
a  count  on  the  possession  of  the  as- 
signees, as  it  was  a  joint-  commission, 
and  the  assignment  under  such  commis- 
sion passes  both  joint  and  separate  ef- 
fects, the  whole  might  have  been  re- 
covered ;  Cock  V.  Tunnoy  MS.  cited  in 
Selwyn's  N.  P.  1316.;  and  there  would 
not  have  been  any  misjoinder,  since  the 
plaintiffs  would  have  described  them-> 
selves  as  assignees  of  both  partners 
in  the  count  on  their  own  possession, 
which  they  might  well  do,  although  the 
property  was  separate,  the  commission 
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S.  C.  2  Ld.  Raym.  S24.      1  Salk.  285.        Whenever  trespass  for  taking  goods 
Holt,  44.  will  lie ;  that  is,  where  they  are  taken 


being  joint.  However,  assignees  under 
a  joint  commission,  when  suing  for  a 
separate  demand,  are  not  obliged  to  de- 
scribe themselves  as  assignees  of  all  the 
bankrupts;  it  is  sufficient  if  they  de- 
scribe themselves  as  assignees  of  those 
bankrupts  for  whose  separate  demands 
they  sue.  15  East,  428.  Scott  v.  Franklin. 
3  Camp.  399.    Stonehouse  v.  De  Silva. 

2  Stark.  17*  Harvey  v.  Morgan,  But 
where  the  commissions  are  separate, 
and  the  same  persons  appointed  assig- 
nees under  each,  although  they  may 
declare  for  a  joint  demand,  due  to  all 
or  any  number  of  the  bankrupts,  de- 
scribing themselves  as  assignees  of  those 
bankrupts;  15  East,  428.  ScoU  v. 
Franklin.  3  T.  R.  779.  Streatfield  v. 
Halliday :  yet  they  cannot  declare  in 
the  same  declaration  for  separate  de- 
mands due  to  each  bankrupt,  nor  for 
joint  demands,  and  also  separate  de- 
mands. 3  T.  R.  433.  Hancock  v.  Hay^ 
wood.  Nor,  as  it  should  seem,  could 
they,  if  the  commission  were  joint,  not- 
vitlistanding  what  is    thrown   out  in 

3  Bos.  &  Pull.  469.  Smith  v.  Goddard. 
[but  see  infri] ;  for  the  assignees  are 
in  no  better  situation  than  the  bankrupts 
would  have  been  if  solvent,  and  the 
bankrupts  must,  undoubtedly,  have 
brought  separate  actions.  The  sug- 
gestion of  Lord  Kenyon  C.  J.  as  to  a 
second  count  in  the  above  case  of  Cock 
V.  Tunno^  is  not  repugnant  to  this  prin- 
ciple ;  because  that  count  would  have 
been  grounded  on  the  property  which 
passed  by  the  assignment  to  the  as- 
signees of  both  the  bankrupts ;  whereas 
the  other  cases  in  this  note  are  grounded 
on  contracts  made  by  the  bankrupts^ 
and  therefore  it  necessarily  appears  by 
the  declaration,  that  the  causes  of 
action  are  separate:  and  it  is  appre- 


hended, that  even  in  &over  by  assignees, 
a  count  on  the  possession  of  one  bank- 
rupt, and  another  on  the  possession  of 
the  other  bankrupt,  would  be  a  mis- 
joinder. [However,  it  has  been  held, 
since  these  observations  were  written, 
that  assignees  under  a  joint  commission 
may  recover  in  the  same  action  debts  due 
to  the  partners  jointly  and  debts  due  to 
them  separately.  4Bing.  115.  Graham 
v.  Mulcaster.  12  Moore,  327.  S.  C] 
That  the  assignees  are  in  the  same 
situation  as  to  joint  or  separate  property 
that  the  bankrupts  would  have  been,  is 
clear  from  the  case  of  Jervisjf.  Tayleur^ 
3  B.  &  A.  557m  where  it  was  held  that 
the  assignees  under  a  joint  commission 
against  A  tenant  for  life,  and  B.  tenant 
in  tail,  took  by  the  bargain  and  sale  of 
the  commissioners  only  an  estate  for 
the  life  of  A.^  with  a  base  fee  in  re- 
mainder; that  is,  only  such  estates  as 
A.  and  JB.  could  separately  have  con- 
veyed by  fine ;  for  the  separate  creditors 
of  A.  had  a  right  to  the  value  of  his 
life  estate,  and  the  separate  creditors 
of  JB,  to  the  value  of  his  estate  tail  in 
remainder.  Where  there  are  separate 
commissions  against  several  partners, 
and  different  assignees  under  each  com- 
mission, in  declaring  for  a  joint  debt 
the  assignees  must  not  describe  them- 
selves as  joint  assignees,  but  as  assignees 
of  each  bankrupt  respectively.  2  B. 
Moore,  3.  JRay  v.  Davis,  And  as- 
signees under  a  joint  commission  against 
A,  and  B,,  who  have  committed  acts  of 
bankruptcy  at  different  times,  cannot 
recover  money  received  by  the  defend- 
ant during  the  interval  of  the  acts  of 
bankruptcy,  either  as  money  had  and 
received  to  the  use  of  the  bankrupts,  or 
to  the  use  of  the  assignees.  2  B. 
Moore,    122.     Hogg  v.  Bridges.      In 


Hil.  21  &  22  Car.  11.  Regis. 


47  66 


wrongfully,  trover  will  also  lie  (u) ;  for 
ODe  may  qualify  but  not  increase  a  tort. 
Cro.  £liz.  824.  Bishop  v.  Montague. 


S.  C.  Cro.  Jac.  50.  Sir  T.  Raym.  472. 
Put  V.  Rawsteme.  1  Burr.  31.  Cooper 
Y.  Ckitiy.  (a?)    And  if  the  whole  rights 


this  case  the  action  was  for  money 
levied  under  an  execution  against  A. 
and  B.,  and  therefore  it  was  necessary 
to  establish  an  act  of  bankruptcy  com- 
mitted by  B.  prior  to  the  levy,  in  order 
to  ground  the  action  as  far  as  ^.'s  share 
was  concerned ;  but  if  the  action  had 
been  for  a  debt  accruing  due  to  the 
partnership  in  the  interval  between  the 
acts  of  bankruptcy,  no  doubt  the  joint 
assignees  might  have  recovered,  declar- 
ing on  a  promise  made  to  them,  as 
assignees  of  ^.,  and  also  to  B.  before 
his  bankruptcy.  And  although  it  was 
said  in  this  case  that  A*s  separate 
moiety  could  not  be  recovered  by  the 
assignees  under  thb  joint  commission, 
yet  it  is  apprehended  that  this  arose 
from  the  form  of  the  action,  which  de« 
scribes  the  plaintiffs  as  assignees  of  A. 
and  B. ;  for  undoubtedly  the  assignees 
of  A.  and  B,  under  a  joint  commission 
may  recover  in  an  action  ex  contractu  a 
demand  due  to  A.  only,  but  then  they 
must  describe  themselves  as  assignees 
of  iL  only.  See  the  cases  above  in  this 
note.  [Where  the  assignees  of  A  and 
jB.  declared  in  trover  that  the  bankrupts, 
before  the  bankruptcy,  were  possessed 
of  certain  goods,  and  that  the  defendant, 
knowing  the  goods  to  belong  to  the 
plaintiffs  as  assignees,  after  the  bank- 
ruptcy converted  them;  and  at  the 
trial,  it  appeared  that  a  separate  fiat 
issued  against  A»  on  the  7th  of  Novem- 
ber, and  on  the  8th  the  goods  were  sold 
by  the  defendant^  as  sheriff,  and  on  the 
9th  a  joint  fiat  issued  against  both  A, 
«nd£. ;  it  was  held  that,  on  a  plea  of  not 
guilty,  the  plaintiffs  were  rightly  non- 
suited ;  for  that,  under  such  a  declarar 
tion  and  plea,  they  were  bound  to  prove 
a  conversion  cfier  the  bankruptcy.  And 
further,  that  they  were  not  entitled  to 
recover  a  moiety  under  a  second  count, 
VOL.  II.   PAET  I. 


alleging  that,  after  the  bankruptcy,  they 
were  possessed  and  the  defendants  con- 
verted ;  for  that,  though  the  effect  of 
the  last  fiat  was  to  make  them  assignees 
of  the  separate  as  well  as  the  joint  pro- 
perty, yet  at  the  time  of  the  conversion 
they  were  assignees  of  one  bankrupt 
only,  whereas  the  count  described  their 
legal  title  to  be  in  right  of  the  joint 
property  of  both.  11  M.  &  W.  363. 
Edwards  v.  ffooper,2 

(u)  [2  B.  &  Aid.  192.  Norman  v. 
Bell,  per  Parke  J.  S.  P.  However, 
this  position  requires  some  qualification; 
for  a  mere  wrongful  asportation  of  a 
chattel  does  not  amount  to  a  conversion, 
unless  the  taking  or  detention  of  the 
chattel  is  with  intent  to  convert  it  to 
the  taker's  own  use,  or  that  of  some 
third  person,  or  unless  the  act  done  has 
the  effect  either  of  destroying  or  chang- 
ing the  quality  of  the  chattel.  8  M.  & 
W.  540.  Fouldes  v.  Willoughby.^ 

(x)  S.  P.  6T.  R.  298.  Skipwick  v. 
Blanchard,  in  which  it  was  held  that 
trover  would  lie  for  goods  taken  under  a 
wrongful  distress,  but  it  will  not  lie  for 
goods  irregtdarly  sold  under  a  distress, 
the  staL  11  Geo.  2.  c.  19«  s.  19.  having 
declared  that  no  person  should  be  con- 
sidered as  a  trespasser  ab  initio  for  any 
thing  irregularly  done  under  a  distress. 
1  H.  Bl.  13.  Wallace  v.  King.  [Nor 
will  trover  lie  for  goods  merely  seized 
as  a  distress  excessive  in  quantity. 
1 M.  &  Rob.  193.  Whitworih  v.  Smith. 
5  C.  &  P.  25a  S.  C.  But  where  a  toll 
of  com  had  been  customarily  taken  by 
dipping  into  the  sack  so  as  to  bring  out 
a  certain  quantity,  and  the  collector 
varied  from  the  proper  mode^  by  sweep' 
ing  instead  of  lifting  the  toll,  so  as  to 
take  more,  it  was  held  that  trover  lay 
against  him  for  the  excess.  2  B.  &  Ad. 
190.  Norman  v.  Bell.     So  where  the 
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and  merits  of  the  case  have  been  dis- 
cussed  and  determined  in  one  actioni 
the  judgment  in  it  may  be  pleaded  in 
bar  to  the  other.  Cro.  Car.  35.  Lacan 
Y.  Barnard.  Cro.  Eliz.  668.  Ferrert  y. 
Arden.  2  Vent  169.  Lechmere  v.  Tcp- 
lady.  But  the  converse  of  the  propo- 
sition does  not  hold;  for  trover  may 
often  be  brought  where  trespass  can- 
not ;  as  where  goods  are  lent,  or  de- 
livered to  another  to  keep,  and  he  re- 
fuses to  return  them  on  demand,  trespass 
does  not  lie,  but  the  proper  remedy  is 
trover.  Sir  T.  Raym.  472.  2  Vent  7a 
So  where  the  taking  is  lawful,  or  at 
least  excusable,  trespass  cannot  be  sup- 
ported, but  the  owner  must  bring  trover. 
Thus  where  one  G%  on  the  5th  Deotmber 
1753  obtained  judgment  against  •/*.,  and 
on  the  same  day  took  out  execution, 
and  J's  goods  were  seiied  under  it; 
on  the  4th  J.  committed  an  act  of  bank- 
ruptcy; and  on  the  8th  a  commission 
was  taken  out  against  him  and  an  assign* 
ment  executed ;  and  afterwards,  on  the 
28th,  the  sheriff  sold  the  goods ;  it  was 


held,  that  the  seititig  of  the  goods  be* 
fore  the  commission  and  assignment 
was  excusable,  and  the  sheriff  was  not 
a  trespasser  by  relation ;  but  the  sale, 
after  the  commission  and  assignment, 
was  a  conversion^  and  suljected  the 
sheriff  to  an  action  of  trover  at  the  suit 
of  the  assignees  of  J.  1  Burr.  20.  Cooper 
V.  ChUty.  And  the  same  point  has  been 
recognised  and  confirmed  in  a  subse- 
quent case,  where  it  was  held  that  tres- 
pass would  not  lie,  but  the  assignees 
should  have  brought  an  action  of  trover* 
1  T.  R.  475.  SmiOi  v.  MiUu.  (y)  If 
the  plaintiff  should  by  mistake  bring 
tre^MSs  instead  of  trover,  and  judg^ 
ment  be  given  against  him  for  that 
reason,  it  seems  the  defendant  cannot 
plead  it  in  bar  to  an  action  of  trover 
brought  afterwards  against  him.  Cro. 
Elis.  668.  Ferren  v.  Ardm.  Cnn  Car. 
35.  Laoon  v.  Barnard.  2  Vent  169, 
170.  Lechmert  v.  Topkufy.  Sir  T. 
Raym.  472.  Put  v.  Eamsierm.  GUb. 
Lawof£vid.266,267.(«) 
(2)  That  case  was  this:  the  sheriff 


sheriff  tMs  under  an  execution  more 
than  sufficient  to  satisfy  the  debt  and 
costs,  he  is  liable  in  trover  for  the  ex** 
cess.  8  Taunt  527>  Snad  v.  Gascoigm* 
4  M.  &  Sc.  552.  Batckelor  v.  Vyse.'} 

(y)  [I^  ^^  settled,  after  much  con- 
troversy, that  a  sheriff  who  had  seised 
and  sold  the  goods  of  a  bankrupt,  under 
a  Ji^fa.^  before  commission,  but  after  a 
secret  act  of  bankruptcy,  was  liable  in 
trover.  1  Cr.  &  M.  262.  j8a/me  v.  iJti^- 
ion,  2Cr.&M.31.  Garland y.  CarUsk. 
4  Scott,  587.  4Bing.  N.  a7.  S.  C.  in 
Dom.  Proc  However,  by  stat  6  Geo. 
4.  c;  16.  s.  81.,  executions  levied  two 
calendar  months  previous  to  a  com- 
mission being  sued  out  were  declared 
valid,  notwithstanding  a  prior  act  of 
bankruptcy,  provided  the  parties  at 
whose  suit  they  are  levied  had  no  no- 
tice of  the  prior  act  of  bankruptcy  at 
the  time  of  levying  them.  And  Uiis  has 
been  extended  by  stat  2&  SVict  c.29. 


to  executions  bondjido  executed  before 
the  d^te  and  issuing  of  the  fiat,  without 
notice  of  any  prior  act  of  bankruptcy. 
But  this  statute  does  not  protect  an 
execution  executed  by  seizure  after  a 
secret  act  of  bankruptcy,  but  not  com- 
pleted by  the  sale  of  the  effects  seixed 
before  the  issuing  of  the  fiat,  if  the 
judgment  be  on  a  warrant  of  attorney* 
8M.&W.463.  Whitmorty.  Bobortmm. 
n  M.  &  W.  57L  Skey  v.  Carter.  And 
in  such  a  case  the  sheriff  is  liable  in 
trover,  if  he  sells  after  the  fiat ;  12 
M.  &  W.lll..C%eitoii  V.  Gibbs;  but 
not  if  he  sells  befoivthe  fiat,  notwith* 
standing  the  execution  creditor,  after 
the  seisure  and  before  the  sale,  has  had 
notice  of  the  act  of  bankruptcy.  2  Do wl. 
h  L.  174.  WkUmon  v.  GWsne.] 

(c)  [<'  By  a  recovery  in  trespass  for 
taking,  or  trover  for  converting,  person- 
al chattels,  followed  by  satisfiwtion,  tiie 
property  is  altered,  and  vests  in  the  de- 
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of  (7.  returned  to  a  writ  oi  fieri  faeka 
that  he  had  taken  goods  to  the  valuey 
for  which  he  had  not  found  buyers; 
whereupon  a  vendUumi  exponas  issued 
returnable  on  the  morrow  of  the  Ascen^ 
swHy  at  which  day  the  sheriff  returned 
that  the  goods  were  taken  by  his  pre- 
decessor, therefore  he  couM  not  expose 
the  goods  to  sale;  wherefore  a  distrtn" 
gas  nuper  tnceoomUem  was  awarded,  that 
the  late  sheriff  should  expose  the  goods 
to  sale,  and  deliver  the  monies  arising 
therefrom  to  the  new  sheriff,  that  he 
might  have  them  before  the  justices 
here  on  the  octave  of  the  Holy  Trinity 
to  render  to  the  plaintiff  for  his  debt 
and  damages  aforesaid.  S.  C.  Fitz. 
Process,  99.  Bro»  Retome  de  briefe^ 
15.  Execution,  1 1.  Process,  15.  Hence 
it  appears^  '^that  the  sheriff  after  he  is 
out  of  office  is  compellable  to  sell  the 
goods  which  he  seized  under  the  exe- 
cution ;  for  the  same  sheriff  who  begins 
an  execution  must  end  it ;  and  the  die-- 
tringas  nuper  vicecomiiem  does  not  give 
him  an  authority  to  sell,  but  obliges 
him  to  do  that  which  he  has  a  power 
to  do.  1  RoL  Abr.  893.  (B)  pL  2. 
1  Salk.  323.  Clerk  v.  Withers.  6  Mod. 
299.  2  Ld.  Raym.  1074.,  1075.  S.  C. 
The  student  will  perhaps  better  under- 
stand the  nature  of  the  writ  of  distrin- 
gas nuper  vicecomtteniy  by  seeing  the 
form  of  it:  *'  George  the  Third,  to  the 
*♦  sheriff  of  S.  greeting :  We  command 
^  you,  that  you  distrain  E,  F.  late  she- 
**  riff  of  your  county  by  all  his  lands 
'*  and  chattels  in  your  bailiwick,  so  that 
"  neither  he,  nor  any  one  by  him,  do 


«  lay  hands  on  the  same^  until  you  have 
**  another  command  from  us  in  that  be- 
<<  half,  and  that  you  answer  us  for  the 
''  issuea  of  the  same ;  so  that  he  expose 
**  to  sale  those  goods  and  chatteb  which 
"  were  of  C  2).  in  your  bailiwick,  to 
<«  the  value  of  L  which  lately 

"  in  our  court  brfore  us  (before  ourjus' 
<<  dees  at  Westminster  if  in  C  B.)  were 
<^  adjudged  to  A,  B.  for  his  damages 
<<  which  he  had  sustained,  as  well  on 
"  occasion  of  not  performing  certain 
**  promises  and  undertakings  then  lately 
<«  made  by  the  said  C  D.  to  the  said 
^  ^  J9.  as  for  his  costs  and  charges  by 
<<  him  about  his  suit  in  that  behalf  ex- 
**  pended,  whereof  the  said  C.  D.  is 
*<  convicted,  as  appears  to  us  of  record ; 
<*  and  which  goods  and  chattels  he 
*^  lately  took  by  virtue  of  our  writ,  and 
"  which  remain  in  his  hands  unsold  for 
**  want  of  buyers  as  the  said  late  sheriff 
"  returned  to  us  (to  our  said  justices, 
"  CJB.)  at  WeHminster  at  the  return 
*<  day  of  the  writ  aforesaid,  and  have 
**  that  money  before  us  (before  our 
<<  justices)  at  Westminstery  on 
<<  next,  after  '  (on  the  morrow  of 

<<  AU  Souls)  to  render  to  the  said  A.  B. 
"  for  his  damages  aforesaid,  and  have 
"  there  then  this  writ  Witness,  &c" 
See  Rast  164.  a.,  where  the  recovery 
was  in  debt  in  the  C.  B.  and  Thes. 
Brev.  90.,  from  which  the  above  pre- 
cedent is  taken.  The  first  step  is  to  call 
upon  the  old  sheriff  to  return  the  writ ; 
which  by  the  statute  20  Geo.  2.  c.  37. 
he  must  be  required  to  do  within  six 
months  after  the  expiration  of  his  office, 


fendant;  for  solutio  pretii  emptionis  loco 
«  habetur."  10  A.  &  E.  511.  note  (a), 
by  the  learned  reporters,  citing  Jenk. 
Cent.  p.  189.  (Cent.  4.  Ca.  88.).  Keilw. 
58.  b,  Adams  v.  Broughton.  2  Str. 
1078.  <'  But  it  is  otherwise  where  the 
damages  were  not  estimated  on  the 
footing  of  the  full  value ;  and  this,  it 


seems,  may  be  shewn  in  a  replication 
to  a  plea  of  the  former  recovery."  Ibid, 
citing  Lacon  v.  Barnardy  Cro.  Car. 
35.  Field  v.  Jellicus,  3  Lev.  124.,  and 
the  judgment  of  Holroyd  J.  in  Morris 
V.  Robinsmiy  3  B.  &  C.  206.  See  also 
per  cur.  5  Greenleaf.  147.  White  v. 
PhiUmck.'} 
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and  which  months  are  construed  to  be 
lunar  months,  and  the  day  on  which  he 
goes  oat  of  office  ts  reckoned  as  one. 
Dougl.463.  TheKingy.Adderley.  And 
if  he  has  seized  to  the  value,  but  not 
sold  (which  is  the  supposition),  he  will 
return  that  fact,  and  also  that  the  goods 
remain  unsold  for  want  of  buyers;  it 
being  a  good  return,  because  the  law 
gives  the  sheriff  a  convenient  time  to 
sell ;  but  he  charges  himself  by  it  to 
the  value  returned  by  him.  Next  issues 
the  writ  of  distringas :  but  the  sheriff 
cannot  make  the  same  return  to  it  as 
to  the  fieri  facias;  for  he  must  not 
always  keep  the  goods  in  his  hands  for 
want  of  buyers ;  therefore  he  is  bound 
to  sell,  and  pay  the  money,  under  the  pe- 
nalty of  forfeiting  issues  to  the  amount 
of  the  debt  6  Mod.  295.  Clerk  v. 
Withers,  {a) 

If  the  sheriff  makes  the  same  return, 
and  canHnues.in  office^  the  plaintiff  may 
sue  out  a  writ  of  venditioni  exponas  to 
compel  the  sheriff  to  sell ;  though  he 
may  sell  without ;  for  the  writ  does  not 
give  him  an  authority  to  do  so,  but  is 
only  to  quicken  him  to  do  his  duty. 
6  Mod.  298.  Oerh  v.  Withers,  {h)   The 


form  of  the  writ  will  best  explain  the. 
nature  of  it:  "  George^  &c.  to  the  she- 
'«  riff  of  S.  greeting :  Whereas  by  our 
^  writ,  we  lately  commanded  you  that 
*<  of  the  goods  and  chattels,  &c«  (here 
<<  recite  the  fieri  facias  to  the  end)  and 
*<  you  at  that  day  returned  to  us  (our 
"  justices  in  C. B.)  at  Westminster  afore- 
<<  said,  that  by  virtue  of  the  said  writ  to 
"  you  directed,  you  had  taken  goods 
"  and  chattels  of  the  said  D.  to  the 
'<  value  of  the  damages  (or  debt  and 
<<  damages)  aforesaid,  which  said  goods 
<<  and  chattels  remain  in  your  hands 
«  unsold  for  want  of  buyers ;  there- 
«'  fore  we,  being  desirous  that  the  said 
<<  A.  B.  should  be  satisfied  his  da- 
"  mages  (or  debt  and  damages)  afore- 
<'  said,  command  you  that  you  sell  or 
<<  cause  to  be  sold  the  goods  and  chat- 
^*  tels  of  the  said  C  />.  by  you  in  form 
<'  aforesaid  taken,  and  every  part  there- 
<<  of,  for  the  best  price  that  can  be 
'^  got  for  the  same,  and  at  least  for  the 
^  damages  (or  debt  and  damages)  afore- 
<<  said,  and  have  the  money  arising  from 
<'  such  sale  before  us  (our  justices,  C. 
<<  B.)  at  Westminstery  on 
<<  next  after  (on  the  morrow 


(a)  [The  court  will  increase  the  issues 
to  cover  the  costs  as  well  as  the  amount 
of  the  debt.  5  Dowl.  229.  Nowell  v. 
Underwood^  But  the  court  of  C.B. 
refused  to  grant  an  attachment  against 
the  sheriff  for  returning  to  a  venditioni 
exponas  that  part  of  the  goods  seized 
remained  in  his  hands  for  want  of  pur- 
chasers. 1  Bos.  &  Pull.  359.  Leander  v. 
Davis.  And  if  the  plaintiff  consent  to 
the  sheriff's  abstaining  from  selling  the 
goods,  even  if  it  be  at  the  request  of  the 
sheriff,  and  the  sheriff  go  out  of  office, 
he  cannot  afterwards  have  a  distringas 
against  him.  S  B.  &  A.  204'.  JRuston 
v.  Hatfield.  1  Chitt.  Rep.  613.  S.  C. 
Where  the  plaintiff  lies  by  and  omits  to 


sue  out  a  venditioni  exponas^  and  the 
sheriff,  after  returning  to  ihefifa.  that 
he  has  seized  goods  which  remain  in  his 
hands  for  want  of  buyers,  delivers  them 
over  to  the  assignees  of  the  defendant 
who  has  become  bankrupt,  and  goes 
out  of  office,  the  plaintiff  cannot  have 
a  distringas,  but  is  left  to  his  remedy 
by  action.  15  East,  78.  Clutterbuek  v. 
Jones. 

(b)  [This  writ  is  a  branch  of.  the 
writ  of  fi.  fa.y  and  not  a  distinct  pro- 
cess ;  and  therefore  a  judge  has  power, 
in  vacation,  under  stat  2  W.  4.  c  39. 
(Uniformity  of  Process  Act),  to  order 
the  sheriff  to  return  it  4  M.  &  W.  468. 
Hughes  v.  Bees.'] 
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"  of  AU  Souls  C.  B.)i  to  render  to  the 
"  said  A.  B.  for  his  damages  (or  debt 
"and  damages)  aforesaid,  and  have 
"  there  then  this  writ  Witness,  &€.** 
If  the  goods  are  not  taken  to  the  value 
of  the  whole  del^t,  the  plaintiff  may 
have  a  venditioni  exponas  for  part,  and 
^  fieri  facias  for  the  residue  in  the  same 
writ.  See  the  form  in  Thes.  Brev.  305. 
If  the  sheriff  does  not  pay  the  money  at 
the  return  of  the  writ,  the  plaintiff  may 


sue  out  a  distringas  against  him  directed 
to  the  coroners ;  and  in  case  he  do  not 
sell  between  the  teste  and  return  of  the 
distringas^  he  will  forfeit  issues  to  the 
amount  of  the  debt  6  Mod.  300.  Clerk 
y.  Withers,  (c) 

(3)  See  also  I  Rol.  Abr.  893.  (B) 
pi.  2. ;  but  Lord  Jffale  in  Mildmay  v. 
Smithy  post,  34*5.,  says,  the  number  of 
the  roll  was  618. 


(c)  [The  plaintiff  has  another  remedy 
by  an  action  on  the  case  against  the 
sheriff,  for  his  neglect  in  not  selling 
the  goods  within  a  reasonable  time. 


2  Cr.  &  M.  413.  Jacobs  v.  Humphrey. 
2  Nev.  &  M.  831.  Bales  v.  Wingjield. 
9  Bing.  740.  Aireton  v.  Davis.  3  M* 
&  Sc  138.  S.  C] 


Fowell  versus  Forrest. 
Easter,  21  Car.  IL  Regis.  EoL  430. 

DEBT  on  bond,  dated  the  Sth  oi  April  in  the  16th  year 
of  the  reign  of  the  present  king ;  the  defendant,  after 
oyer  of  the  condition,  pleads,  that  after  the  making  of  the 
bond,  to  wit,  on  the  same  day  and  year,  the  plaintiff  by  his 
deed  of  defeasance  (1),  here  in  court  shewn,  promised  and 
engaged  that  if  he  should  not  produce  witnesses,  before  the 
last  day  of  June  then  next  coming,  to  prove  that  the  money 
mentioned  in  the  condition  was  a  true  debt,  and  that  the  de- 


Case  6. 


In  debt  on 
bond,  the  de- 
fendant pleads 
a  defeasance 
made  after;  the 
plea  held  ill ;  it 
should  have 
been  made  at 
f  A«  tame  time  — 
But  this  does 
not  seem  to  be 


(1)  A  defeasance  is  an  instrument 
which  defeats  the  force  or  operation  of 
some  other  deed  or  estate;  and  that 
which  in  the  same  deed  is  called  a  con- 
dition, in  another  deed  is  a  defeasance. 
Com.  Dig.  Defeasance  (A).  As  where 
a  man  by  deed  grants  that,  upon  pay- 
ment of  a  less  sum  on  a  particular  day, 
an  obligation,  recognisance,  statute,  &c 
shall  be  void.  Cro.  Eliz.  623.  Hodges  v. 
Smith.  Every  defeasance  must  contain 
pro|>er  words,  as  that  the  thing  shall  he 
void ;  2  Salk.  575.  Lacy  v.  Kynaston. 
WiUes's   Rep.  108.  TreveU  v.Aggas} 


but  a  letter  of  licence  that  the  obligor 
shall  not  be  sued  amounts  to  adefeasance. 
Carth.64.  AyloffeY.  Scrimpshire.  And 
the  defeasance  must  be  by  matter  a^ 
high  as  the  instrument  to  be  defeated : 
Therefore  where,  in  debt  on  bond  con- 
ditioned for  payment  of  20/.  on  a  cer- 
tain day,  the  defendant  pleaded,  that 
before  the  day  the  plaintiff,  on  account 
of  a  trespass  committed  by  his  cattle 
on  the  defendant's  lands,  gave  him  a 
further  day  of  payment,  the  plea  was 
held  bad  on  demurrer,  because  an  agree- 
ment by  parol  cannot  dispenae  with  a 
K  3 
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fendant  before  the  making  of  the  bond  promised  to  pay  it,  then 
the  bond  should  be  void,  &c.  and  avers,  that  the  pkintiff  did 
not  produce  any  witnesses  to  make  such  proof  as  aforesaid ; 
to  which  the  plaintifF  demurred,  and  judgment  was  given  for 


deed.  Cro.  Eliz.  697.  Hayf&rd  v.  An- 
drews. S.  C.  Moor,  573.  (a)  So  where, 
to  debt  on  bond  conditioned  for  pay- 
ment of  money  on  a  certain  day,  the 
defendant  pleaded  that  the  plaintiff  per 
scriptum  suum  sub  manu  sud  signaf 
agreed  to  give  time  to  a  fature  day,  the 
plea  was  held  insufficient  on  a  general 
demurrer ;  for  the  words  scriptum  sub 
manu  sud  signa£  do  not  imply  a  deed. 
3  Lev.  234.  Blemerhassei  v.  Pierson. 
See  1  Saund.  291.  CabeU  v.  Vaughan^ 
note  (1).  So  where,  in  covenant  for 
non-payment  of  money,  the  defendant 
pleaded  a  discharge  in  nature  of  a  re- 
lease without  deedy  the  plea  on  demurrer 
was  adjudged  to  be  ilL  2  Wils.  376. 
RogersY.  Payne.(b)  Also  where  a  lease 
contained  a  proviso  that  the  lessee 
should  not  let  without  leave  in  writing 
on  pain  of  forfeiture,  a  parol  licence  was 
held  not  to  discharge  the  lessee  from 


the  proviso.  2  T.  R.  425.  Roe  v.  JBTar- 
rison.  S.P.  Cowp.47-  Mease  v.  Mease. 
3  T.  R.  590.  592.  Littler  v.  Holland, 
and  Brown  y.  Goodman,  there  cited, 
note  (b).  (c) 

A  release  to  one  of  several  obligors, 
whether  they  are  bound  jointly,  or 
jointly  and  severalfy,  discharges  the 
others,  and  may  be  pleaded  in  bar  by 
all.  2  RoL  Abr.  412.  (G)  pL  4,  5. 
2  Salk.  574.  Clayton  v.  Kynaston.  (d) 
So  where  the  obligee  covenants  not  to 
sue  the  obligor  at  all,  he  may  plead  it  as 
a  release  to  avoid  a  circuity  of  action. 
Cro.  Eliz.  623.  Hodges  v.  Smith.  1 
T.  R.  446.  Smith  v.  Mapleback,  per 
Butter  J.  8  T.  R.  486.  Burgh  v.  Pres- 
ton. If  the  obligee  covenants  not  to 
sue  the  obligor  for  a  certain  time,  it 
does  not  amount  to  a  defeasance,  nor 
can  it  be  pleaded  as  such,  but  is  a  co^ 
venant  only,  for  a  breach  of  which  the 


(a)  S.P.  1  B.  Moore, 358.  Thomson 
V.  Brown.  5  B.  &  A.  187.  Davey  v. 
Prendergrass.  8  Price,  467-  Bulteel  v. 
Jarrold.  [9  Bing.  341.  Cochs  v.  Nash. 
2M.  &SC.434.  S.C] 

(b)  lAcc.  2  Mann.  &  Gr.729.  West 
y.Blaheway.  3  Scott,  N.  R.  199.  S.  C. 
2  Mann.  &  Gr.  405.  Harrisv.  Goodwyn. 
2  Scott,  N.  R.  459.  S.  C.  10  A.  &  E. 
21.  Blachbumy.  Edwards.  2P.&Dav. 
237.  S.C.] 

(c)  See  ant^,  Vol.  I.  p.  288  b.  note 
(b),  288.  note  (y),  288  e.  note  (/). 

(d)  [And  it  is  a  general  principle, 
that  the  debtee's  discharge  of  one  joint 
and  several  debtor  is  a  discharge  of  all. 
1  B.  &  P.  633.  Cheetham  v.  Ward,  per 
Eyre  C.  J.  4  A.  &  E.  683.  Nicholson 
V.  RevHl,  per  Lord  Denman.  6  Nev.  & 


M.  192.  S.C.  But  where  Sir  N.C., 
G.  S.  W.,  and  J.  W.  acknowledged 
themselves  held  and  bound  to  the  plain- 
tifik  in  1000/.  each,  <<  for  which  we  bind 
<<  ourselves  and  each  of  us  for  himself, 
«  for  the  whole  and  entire  sum  of  1000/. 
<'  each,"  subject  to  a  condition  that 
G,  B.  M.  should  render  a  true  account 
of  all  monies  received  by  him  as  trea- 
surer for  the  county  of  Middlesex;  it 
was  held,  that  this  was  a  several  bond 
only,  and  not  a  joint  and  several  bond, 
and  that  the  obligees,  by  removing  the 
seal  of  one  obligor,  did  not  render  it 
void  as  to  the  others.  1  B.  &  C.  682. 
Collins  V.  Prosser.  3  D.  &  R.  1 1 2.  S.  C. 
—  Where  two  are  bound  jointly  and 
severally,  and  the  obligee  has  judgment 
against  one  of  them,  yet  he  may  sue 
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tiie  plaintiff  by  Jkoysdenjmtkey  RainsfordBsid  Morton  jmtioes     Fowkll  «. 
hAag  silent,  and  Kehfnge  chief  justice  absent,  on  this  point      Forrest. 
only,  that  the  defeasance  being  pleaded  to  be  made  after  the    ' 


obligor  may  bring  his  actioiu  Garth. 
63.  A^hffe  y.  Scrimpshiren  1  Show.  46. 
Comb.  12S»  124.  2  Salk.  473.  S.  C  (e> 
But  where  a  hood  was  conditioned  that 
the  obligor  should  indemnify  the  ob- 
ligee from  all  sums  he  should  pay  on 
the  obligor's  account^  and  before  the 
bond  was  executed,  a  memorandum 
was  indorsed  on  it,  which  was  part  of 
the  condition,  that  the  obligee  undertook 
not  to  sue  upoo  the  bond  until  after 
the  obligor's  death,  it  was  held  that 
the  bond  was  not  payable  by  the  ob* 
ligor  himself,  but  only  by  his  repre« 
sentatiyes  after  his  death ;  for  the  me- 
morandum being  part  of  the  eonditioHf 
differs  it  from  the  preceding  case,  where 
the  agreement  was  a  collateral  one  in  a 
different  deed.  8  T.  R.  483.  Burgh  y. 
Preeion.  So  where  two  are  bound 
jointly  and  seyerally,  and  the  obligee 
eovena$Us  with  one  of  the  obligors  only 
not  to  sue  him,  it  does  not  amount  to  a 
release,  but  is  a  covenant  only,  and  the 


obligee  may  still  sue  the  other  obligor. 
2  Salk.  575.  Lacy  y.  Kynaston.  12 
Mod.  551.  2  Ld.  Raym.  959.  S.  C. 
And  the  same  point  was  determined  in 
8  T.  R.  168.  Dean  y.  NewhaUy  in  which 
the  court  held,  upon  the  authority  of 
Lacy  y.  Kynaston^  that  where  an  obligee 
covenantednoi  to  sue  oneof  two  joint  and 
seyeral  obligors,  and  if  he  did  the  deed 
of  coyenant  might  be  pleaded  in  bar,  he 
might  still  sue  the  other  obligor.  (/) 

A  condition  or  defeasance,  being  in 
fayour  of  the  obligor,  conusor,  &c.  must 
be  strictly  performed ;  therefore,  if  there 
be  a  condition  or  defeasance  to  make 
the  obligation,  recognisance,  &c.,  yoid, 
on  payment  of  a  certain  sum  on  a  par- 
ticular day,  the  obligor  or  conusor  must 
pay  or  tender  the  money  on  or  before 
the  day ;  but  the  plea  of  payment  must 
in  form  state  it  to  haye  been  made  on 
the  day.  Cro.  Eliz.  142.  Bond  y.  Rich' 
an2fo».  CrcJac. 434.  Holmes  v.  Brocket. 
S  T.Ji.  601.  Sturdy  y.Amaud.  WiUes, 


the  other.  6  Rep.  45.  Higgin$*%  case. 
1  Cr.  &  M.  623.  Lechmere  y.  Fkteher. 
Seeuif  where  the  bond  is  joint  only. 
1  Cr.  Sc  M.  634,  635.  King^  y.  Hoare. 
Exch.  M.  T.  1844.] 

(e)  [Accordingly,  it  was  held  that  a 
coyenant  not  to  sue  upon  a  simple  con- 
tract debt  for  a  limited  time  is  not  plead- 
able in  bar  of  an  action  for  such  debt 
3  M.  &  W.  210.  Thimbleby  y.  Barron. 
But  see  post,  p.  150  a.  n.  (t).] 

(/)  S.  P.  6  Taunt.  289.  Button  y. 
Eyre.  1  Marsh.  603.  S.  C.  [See  also 
S  B.  Ib  C.208.  212.  Twopenny  y.  Young. 
5  D.  &  R.  259.  S.  C  So  a  coyenant  by 
il  not  to  sue  the  defendant  for  any  debt 
due  from  him  to  A,^  cannot  be  pleaded 
in  bar  of  an  action  by  A.  and  B.  for  a 
debt  due  to  them  jointly.  11  A.  &  E. 
^\6.  Walmeskyy.  Cooper.  3  P.  &  D. 
149.  S.  C.    See  post,  150  a,  h.  n.  (A).] 

VOL.  n.  PABT  I. 


The  general  words  of  a  release,  as  of 
any  other  deed,  may  be  restrained  by  a 
particular  recital  or  other  part  of  the 
same  instrument  4  M.  &  S.  423.  Payler 
y.  Homersham.  2  Brod.  &  Bing,  38. 
SoUey  y.  Forbes.  [2  B.  &  Ad.  889. 
Watters  y.  Smith.  3  B.  &  Ad.  175. 
Simons  y.  Johnson.  lDowl.400.  Upton 
y.  Upton.  See  further  5  Bing.  460. 
Britten  y.  Hughes.  3  M.  &  P.  77.  S.  C 
3  B.  &  C.  211.  per  Bayley  J.  7  M.  & 
W.  81.  Wilkinson  y.  Lindo.  9  M.  & 
W.  701.  Bain  y.  Cooper.  11  M.  &  W. 
218.  Lanyon  y.  Bavey.  But  where  to 
a  plea  that  the  plaintiff  had  released  one 
of  two  joint  obligors,  the  plaintiff  re- 
plied that  the  release  was  giyen  with  an 
undertaking  on  the  part  of  the  defendant, 
the  other  obligor,  that  the  release  should 
not  operate  in  his  discharge^  the  replica- 
tion was  held  ill.  9  Bing.  841  Cocks  y. 
♦n4 
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bond,  could  not  avoid  it;  but  in  order  to  avoid  it,  the  defea- 
sance ought  to  have  been  made  at  the  same  timey  or  at  the 
same  inetantwiih  the  bond ;  and  not  having  been  made  at  that 


586.  Dyke  V.  Sweeting  (^).  But  where 
it  is  to  be  void  on  payment  of  the 
money  on  or  htfore  Buch  a  day^  the  plea 
may  state  payment  before  the  day,  and 
the  plaintiff  may  reply  that  it  was  not 
paid  at  the  particular  day  mentioned  in 
the  plea,  nor  at  any  time  before  or  after 
that  day  (A),  which  will  bring  the  point 
to  the  proper  issue,  whether  the  money 
has  ever  been  paid  at  all  or  not;  but 
he  must  by  no  means  demur ;  the  dis- 
tinction being,  that  where  the  money  is 
payable  by  the  condition  at  a  particular 
day,  the  defendant  must  plead  payment 
at  the  day,  but  where  it  is  fl^  or  before 
the  day,  it  is  otherwise.  2  Burr.  944. 
Fletcher  v.  HenningUm.    Willes's  Rep. 

587.  n.  (a).  And  it  will  be  a  good  bar 
without  an  acquittance  under  seal.  Co. 
LitL  212.  b.  Cro.  Eliz.  823.  Earl  of 
Huntingdon  v.  HaU.  2  Salk.  50a  Masrle 
V.  Make.  And  in  pleading  a  tender  ac- 
cording to  a  defeasance  in  another  deed^ 
it  is  not  necessary  either  to  plead  that 
the  defendant  has  always  been  and  still 
is  ready  to  pay^  or  bring  the  money  into 
court ;  but  it  is  sufficient  to  plead  that 
on  the  day  he  tendered;  but  if  the  defea- 
sance be  in  the  same  deed  it  is  otherwise. 
Willes's  Rep.  107.    TreveU  v.  Aggas. 


Formerly  payment  after  the  day  could 
not  be  pleaded  without  an  acquittance 
by  deed.  5  Rep.  4S.  NichoFs  case. 
S.  C.  Cro.  Eliz.  ^S.  Moor,  692.  Gilb. 
H.  C.  P.  140.  3d  ed.  However,  by 
statute  4  Ann.  c  16.  s.  12.  it  is  enacted, 
that  *<in  debt  on  a  single  bill,  or  debt 
**  or  scire  facias  on  a  judgment,  if  the 
<<  defendant  has  paid  the  money,  the 
<<  payment  may  be  pleaded  in  bar 
"  of  the  action  or  suit ;  and  in  debt 
**  upon  bond,  which  has  a  condition  or 
'*  defeasance  to  make  void  the  same 
"  upon  payment  of  a  less  sum  at  a  cer^ 
*<  tain  day  or  place,  if  the  obligor,  his 
^  heirs,  executors,  or  administrators 
<*  have,  before  this  action  brought,  paid 
**  to  the  obligee,^his  executors,  or  ad- 
<<  ministrators,  the  principal  and  interest 
**  due  by  the  defeasance  or  condition, 
**  though  such  payment  was  not  made 
"  strictly  according  to  the  condition  or 
"  defeasance^  yet  it  may  nevertheless  be 
<<  pleaded  in  bar  of  the  action,  and  shall 
'*  be  as  effectaal  a  bar  thereof^  as  if  the 
<<  money  had  been  paid  at  the  day  and 
**  place  according  to  the  condition  or 
"  defeasance^  and  had  been  so  pleaded : " 
So  that  jt  is  now  become  a  common  plea 
that  the  defendant  paid  the  money  after 


Nash.  2M.  &  Sc.  434.  S.  C.  See  Accord. 
9  A.  &  E.  854.    Brooks  v.  Stuart.^ 

(g)  The  reason  is,  that  if  the  plea  state 
a  payment  before  the  day  and  issue  be 
taken  thereon  and  found  for  the  plain- 
tiff, yet  he  cannot  have  judgment ;  for 
the  issue  is  immaterial,  since  notwith- 
standing this  verdict  payment  might 
have  been  made  on  the  day :  but  if  the 
issue  had  been  found  for  the  defendant, 
it  would  probably  be  cured  by  the  ver- 
dict. Whether  the  condition  of  the 
bond  be  for^  payment  on  a  particular 
day>  or  on  or  btfore  that  day,  if  the  plea 


state  a  payment  on  the  day,  the  repli- 
cation may  simply  deny  it ;  for  evidence 
of  payment  before  the  day  will  support 
the  issue  on  the  part  of  the  defendant ; 
3  T.  R.  601.  Sturdy  v.  Amaud,  per 
BuUer  J. ;  and  therefore^  if  the  issue  be 
found  for  the  plaintiff^  the  verdict  in 
fact  negatives  a  payment  on  or  before 
the  day. 

(A)  Or  perhaps  more  correctiy,  "  nor 
<'  at  any  time  on  or  before  the  said 
"  day  of  "  (the  day  men- 

tioned in  the  condition  of  the  bond). 
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time,  but  after,  it  was  not  sufficient  to  be  pleaded  in  bar  of  the 
bond;  and  judgment  was  pronounced  by  Twysden^  with  a 
ittR,  &C. ;  but  Saunders  of  counsel  with  the  defendant  prayed 
another  day,  whereupon  in  furore  he  gave  judgment  ab- 
solutely, without  giving  any  further  day.  And  I  think  with- 
out much  consideration ;  for  the  law  is  dear,  that  a  bond, 
judgment,  or  statute,  may  be  defeated  by  a  defeasance  made 
after,  as  is  the  common  and  usual  practice.  Co.  Lit.  207.  a. 
236.  b.  237.  a.  Cro.  Eliz.  755.  (♦)  For  a  defeasance  is  only 
a  conditional  release,  and  a  release  is  an  absolute  defeasance, 
and  the  difference  is  between  a  thing  vested^  and  a  thing  ex-- 
ecutory ;  as  in  the  feoffinent  of  lands,  the  condition  must  be 
contained  in  the  same  charter  of  feoffment,  or  in  another 
deed  sealed  at  the  same  time  with  the  charter  of  feoffinent, 
otherwise  the  condition  is  yoid;  because  in  a  feoffinent 
the  estate  in  the  land  is  vested  and  executed  in  the  feoffee ; 
but  a  bond  or  judgment  is  only  executory,  and  may  be  re- 
leased or  defeated  at  any  time  by  a  deed  sealed,  although  it 
be  not  sealed  at  the  same  time  with  the  bond  or  judgment. 
And  this  is  cl^  law  without  any  doubt  or  ambiguity,  although 
the  court  on  a  sudden  erroneously  mistook  it,  and  gave  judg- 
ment as  before.  (2) 


FOWELL  V* 

Forrest. 


A  bond,  judg- 
ment, or  statute 
may  be  defeated 
by  a  defeasance 
at  a  tubtequeut 
day,  Cro.  Eliz. 
623.*  Htdth 
V.  Fhilipt, 
In  a  feoflfment 
the  condition 
must  be  in  the 
game  deed,  or 
in  another  exe- 
cuted at  the 


the  day,  and  before  the  action,  accord- 
iog  to  the  statute,  (t) 
(2)  An  obligation,  &c  may  be  de- 


feated by  a  defeasance  made  after  the 
condition  is  broken,  as  well  as  before. 
Cartb.  64.  Ayloffe  v.  Scrimpshire, 


(t)  But  he  cannot  plead  that  he  fen- 
dered  the  money  after  the  day.  1  Esp. 
110.  Dixon  V.  Parkes,  10  Mod.  26. 
Player  v.  Bandy.  [A  post  obit  bond 
seems  to  be  within  this  statute ;  2  B.  & 
C.  82.  Murray  v.  Lord  Stair  ;  notwith- 
standing what  was  said  by  Lord  Hard- 
wieke  in  Exparte  Winchester^  1  Atk. 
118.  So  in  an  action  on  a  bond  con- 
ditioned to  pay  600/.  at  the  end  of  seven 
years  not  yet  elapsed^  and  interest  half 
yearly  in  the  mean  time  (but  without 
any  clause  that  on  ffulure  of  payment  of 
interest,  the  principal  should  become 
due),  it  was  held  that  payment  of  the 
interest  after  the  days,  but  before 
action  brought,  might  well  be  pleaded 
under  this  statute ;  for  that  the  meaning 


of  the  twelfth  section  is,  that  any  pay  men  t 
which,  if  made  €U  the  very  day,  would  be 
pleadable  as  a  defence  at  common  law, 
may,  if  made  after  the  very  day  and  be- 
fore action,  be  pleaded  under  thatstatute. 
Hodgkinson  v.  Wyatiy  Bail  Court, 
January  1 844,  coram  Patteson  J.  The 
defendant  cannot,  in  the  case  of  a  com- 
mon money  bond,  plead  solvit  post  diem 
as  to  part  only  of  the  money  mentioned 
in  the  condition.  1  M.  &  W.  564. 
Ashbee  v.  Pidduck,  Nor  does  sect.  13. 
authorise  a  plea  of  payment  into  court, 
but  only  a  summary  application  to  the 
court.  9  M.  &  W.  833.  England  v. 
Watson.  Antd,  Vol.  I.  p.  33  A.  note(o). 
Smith  V.  Broughtony  Q.B.  Nov.  25. 
1843.] 
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Case  7.       Trethewy  against  Ackland ;  and  Green  against  the 

Same. 

&  C.  1  Mod.33.       j4SSUMPSIT;  theplaintiff  declares  against thedefendant 

s.  P^^i  Lev       "^^^  ^  administratrix  of  Henry  Ashwoodj  upon  an  indebitatus 

281.  jefftrits      assumpsit,  by  the  intestate^  to  the  plaintiff  in  418J.  for  deaths 

eicMutor  pieibd    i^^^^  ^^^  delivered  to  the  intestate  ia  his  life  time  by  the 

■evenijudf^-      plaintiff^  who  is  a  taylor ;  the  defendant  pleads  in  bar^  that 

i^alntiffmayin  ouo  WilUam  CUfton  heretofore  recovered  a  judgment  in  the 

hU  replication    eourt  of  kuig's  bcuch  for  120/.  debt,  and  46«.  costs  of  suit, 

only,  or  every     against  the  defendant  as  administratrix  of  the  intestate  (*\ 

i^^^^And^l^  ^^^  further  pleads  another  judgment  obtained  in  the  same 

repiiet»  that  the  court  by  oue  Ntchoios  Wood,  against  the  same  defendant,  as 

h^^^,^    administratrix,  &c,  for  190£  debt,  and. 51*.  costs  of  suit; 

may  rely  upon    (both  which  judgments  appear  to  be  on  simple  contract  and 

^y?OT  toraae  ^^*  ^^  Specialty,)  and  the  defendant  further  avers,  that  the 

the  special         several  debts  at  the  timeof  the  death  of  the  intestate,  andalso 

^^3^w  c.  J.  ^^  ^^  ^^^  ^^  ^®  giving  of  the  said  several  judgments,  were 

in  1  Bing.  N  c.  just  and  true  debts,  and  that  the  several  judgments  are  yet  in 

▼.  lUAtrtt.         ^^  ioTCiQ  and  not  satisfied ;  she  further  say s^  that  she  has  no 

1  Scott,  361.      assets  beyond  those  judgments,  &c.  and  prays  judgment  of 

'  #  r  49  1      ^^  action,  &c     The  plaintiff  replies,  that  he  ought  not  to 

be  barred,  because  as  to  the  judgment  of  CKftorij  the  plaintiff 

says,  ''that  the  s^d  judgment  was  had  and  obtained  by 

''  fraud  and  covin  between  the  said  William  Clifton,  and  the 

*'  said  Margaret  Ackland  (the  defendant)  then  first  had,  to  de- 

*'  fraud  him  (the  plaintiff)  and  the  other  creditors  of  the  said 

*'  Henry  Ashwood  of  their  true  and  just  debts ;'  without  this 

^*  that  the  said  sum  of  1207.  (being  the  debt  recovered  by 

*'  Clifton)  was  due  to  the  said  WUliam  Clifton  at  the  time 

*'<  the  said  judgment  was  obtained,  in  manner  and  form  as 

'*  the  said  Margaret  (the  defendant)  has  above  thereof  in 

'^  pleading  alleged :  and  this  he  is  ready  to  verify ;  wherefore 

*^  he  prays  judgment,  and  his  said  damages  to  be  adjudged 

'*  to  him."    And  as  to  the  judgment  of  Wood,  the  plaintiff 

replies  the  same  matter  {mutatis  mutandis)  as  before.     Where* 

upon  the  defendant  demurs  in  law  specially,  and  shews  for 

cause,  '^  that  the  plea  above  in  replying  pleaded  is  double,  and 

**  contains  two  matters,  any  one  of  which  by  itself  was  alone 

<<  suffident  to  maintain  the  said  action,  and  also  that  the  se« 

**  veral  traverses  aforesaid  ought  to  be  omitted  out  of  the  said 

^^  plea,  ftc"    And  it  was  moved  for  the  defendant,  that  the 
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plaintiff's  replication  was  dearly  double,  because  when  the  Trbtqewt 
plaintiff  by  his  replication,  admitting  it  to  be  good,  had  v*  Ack- 
avoided  CUfton^Q  judgment,  he  will  have  a  general  judgment,  ^q^^^  . 
against  the  defendant  de  boms  irUestatoris  without  more,  and  the  Same. 
80  it  is  if  he  avoids  fFoocTs  judgment;  if  then  the  plaintiff  will  ^  ^  f 
recover  by  the  avoidance  of  any  one  of  the  judgments,  he 
oo^t  not  to  perplex  the  court  with  two  matters  to  inveigle 
the  judgment  of  the  court* .  For  siqppose  two  issues  should  be 
joined  upon  the  two  several  traverses  in  the  plaintiff's  replica- 
tion, and  one  should  be  found  for  the  plaintiff,  and  the  other 
for  the  defendant,  for  whom  shall  judgment  be  given,  for 
the  plaintiff  or  for  the  defendant  ?  But  if  issue  be  joined  upon 
one  only,  there  will  be  no  such  inconvenience ;  and  if  the 
defendant's  plea  be  bad  or  false  in  part,  it  shall  be  wholly 
set  aside  (1),  and  the  plaintiff  shall  have  his  judgment  ge- 
nerally afi  aforesaid;  and  therefore  it  was  concluded  that  [  50  ] 
the  replication  was  double,  and  the  defendant  having  de- 
murred specially  thereto,  judgment  ought  to  be  given  for  hiuL 
Sed  non  allocatur;  for  the  court  overruled  it  without  any  re- 
gard to  the  objection,  as  they  had  done  oftentimes  before. 
However,  with  great  submission,  it  is  an  anomalous  case,  and 
against  the  rules  of  law  which  condemn  double  pleading ; 
but  it  has  been  allowed  in  this  particular  case  several  times : 
and  so  is  Tumer^a  case,  8  Kep.  132,  133.,  and  Meriel  Tre- 
shxni%  case,  9  Rep.  108.'(2)  In  the  next  place  it  was  moved 
for  the  defendant,  that  the  traverses  in  the  replication  ought 
to  be  omitted,  and  that  the  plaintiff  should  have  relied  only 
upon  the  fraud  pleaded  by  him  in  his  inducement,  and  issue 
ought  to  be  joined  upon  it,  and  not  whether  the  money  was 
due  at  the  time  of  the  judgments.  For  if  issue  should  be 
joined  on  the  last  averment,  it  might  be  mischievous  to  the 
defendant:  for  perhi^  a  small  sum  may  have  been  paid  by 
the  intestate  in  his  life  time,  of  which  the  defendant  had 
not  any  notice;  in  which  case  the  whole  issue  would  be 
found  against  the  defendant,  although  there  was  no  fraud 
or  covin  in  him,  and  notwithstanding  there  was  but  one 
penny  only  deficient  in  the  whole  sum  contained  in  the 
judgments ;  which  would  be  inconvenient  and  mischievous 
to  the  defendant.     But  on  the  other  hand  there  will  be  no 

(1)  See  1  Saund.28.  Earl  of  Man-    Prowd;  and  SS7  ^.  note  (2).     ]  Ld. 
Chester  y.  VaUj  and  note  (S).  Raym.  263.  AskUm  v.  Sherman*  S.  C. 

(2)  See  1  Saund.  337.  Hancoeke  v.     1  Salk.  298. 
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mischief  or  inconvenience  to  the  plaintiff,  if  issue  be  joined 
on  the  fraud ;  for  if  it  appear  in  evidence  that  the  defendant 
has  confessed  those  judgments  where  no  money  was  due, 
or  that  the  judgments  were  for  a  greater  sum  than  was  due, 
of  which  the  defendant  was  conusant,  it  is  full  evidence  of 
fraud  and  covin,  and  the  verdict  ought  to  be  found  accord- 
ingly, and  so  the  true  merits  of  the  cause  would  be  tried  on 
both  sides.  And  as  a  proof  that  the  issue  ought  to  be  found 
upon  the  fraud  generally,  and  not  upon  the  special  matter, 
Beaumonfs  case,  in  Latch's  Sep.  111.  was  cited,  where  it  is 
so  adjudged.  Sed  nan  allocatur  ;  for  by  the  court  the  plaintiff 
may  traverse  the  special  matter  or  rely  on  the  fraud  generally 
at  his  election,  and  either  way  is  good  (3):  and  judgment 


(3)  This  resolution  is  cited  and  re- 
cognised in  Com.  Dig.  Pleader  (2  D  9.). 
It  seems  however  doubtful,  whether  the 
traverse  is  good ;  for  in  addition  to  the 
objection  above  taken  by  the  reporter, 
it  may  further  be  observed,  that  it  is 
not  necessary  for  an  executor  who 
pleads  an  outstanding  judgment  to  aver 
that  the  debt,  for  which  the  judgment 
has  been  had,  was  a  true  and  just  debt ; 
see  1  Saund.  330.  Haneocke  v.  Prowdy 
note  (4),  and  the  authorities  there  cited; 
if  it  be  not  so,  the  plaintiff  may  reply 
that  the  judgment  was  obtained  or  kept 
on  foot  by  fraud;  1  Str.410.  Williams 
V.  Fowler;  which  the  defendant  is 
bound  to  traverse  in  his  rejoinder.  Sir 
W.  Jones,  92.  Veale  v.  Gatesdon.  1  Ld. 
Raym.  678.  Parker  v.  Atfield;  and 
see  1  Saund,  334.  Haneocke  v.  Prowdy 
note  (9).  So  that  the  plaintiff  may  on 
this  issue  give  in  evidence  either  that  the 
debt  is  not  a  just  one,  or  that  less  is  due 
than  the  sum  for  which  the  judgment 
has  been  given.  It  is  triie  that  in  Green 
V.  micocksy  Cro.  Eliz.  462.  it  was  held 
that  the  plaintiff  could  not,  to  a  judg- 
ment pleaded  by  an  executor,  reply 
that  it  was  obtained  by  fraud  and  covin, 
and  rely  upon  it,  but  must  also  traverse 
that  the  judgment  was  for  a  just  debt 
That  case  is  in  some  measure  overruled 


by  the  present,  the  court  here  saying 
that  the  plaintiff  may  either  rely  on  the 
fraud,  or  traverse  the  debt  at  his  elec- 
tion. But  in  1  Lutw.  662.  Robinson  v. 
Corbeity  it  was  said  by  Powell  J^  and 
which  has  been  adopted  ever  since, 
that  the  plaintiff  cannot  insist  upon  any 
thing  hut  thefraudy  and  that  the  opinion 
in  Green  v.  Wilcocks  had  been  a  long 
time  exploded,  and  there  was  no  need 
to  plead  that  the  judgment  was  for  a 
true  debt     *^ 

The  traverse  seems  to  be  an  imma- 
terial one  on  another  ground,  which  is, 
that  it  is  added  after  a  confession  and 
avoidance.  It  has  already  been  shewn 
that  a  traverse  of  a  matter  which  has 
already  been  sufficiently  confessed  and 
avoided,  is  impertinent  and  superfluous. 
1  Saund.  22.  BennetY.FUkinsy  note  (2). 
209.  Salmon  v.  Smitky  note  (8).  Here 
the  judgment  is  confessed  and  avoid- 
ed by  the  allegation  that  it  was  ob- 
tained by  fraud,  it  being  held  that  the 
plaintiff  may  avoid  a  judgment  had 
against  an  executor  without  good  cause 
and  by  covin,  by  replying  that  it  was 
so  obtained,  and  relying  upon  it  But 
if  it  be  had  for  a  true  debt,  though  by 
covin  to  defeat  the  plaintiff,  he  cannot 
avoid  the  judgment  Sir  W.  Jones,  91  f 
92.  Veale  v.  Gatesdon^  1  and  2  Resolu- 
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without  any  hesitation  was  given  for  the  plaintiff^  that  the 
leplieation  was  good.  Note^  in  Easter  the  18th  of  the  pre- 
sent kingy  between  Norton  and  Lady  Harvey ^  executrix  of  Sir 
Job  Harvey  (^)y  it  was  adjudged  in  this  court,  that  where 
the  defendant,  in  bar  to  an  action  of  debt  upon  bond,  had 
pleaded  several  judgments  for  large  sums  obtained  against 
the  testator,  and  among  the  rest  had  pleaded  a  judgment 
recovered  against  the  testator  and  one  Erasmus  Harvey,  but 
did  not  aver  that  Erasmus  died  before  the  testator,  so  that  it 
did  not  appear  that  the  defendant  was  liable  to  that  judg- 
ment (t),  and  therefore  the  plea  was  insufficient  in  that  part ; 
and  although  she  averred  that  she  had  assets  only  to  a  small 
sum,  yet  for  this  defect  the  plea  was  adjudged  insufficient,  and 
bad  in  the  whole,  and  judgment  given  against  the  defendant 
de  boms  testatoris  generally,  and  all  the  judgments,  which  were 
well  pleaded,  set  aside ;  and  the  judgment  was  afterwards 
affirmed  in  the  exchequer  chamber  (4) ;  the  roll  whereof  is  in 
K.  B.  Trin.  17  Charles  2.  RoL  134. 


Trethewy 

V,  ACK" 

LAND ;  and 
Green  v, 
the  Same. 

*  &  C.  Sir 
T.  Raym.  153. 
An  executrix 
pleads  several 
judgments  for 
large  sums,  and 
for  want  of  an 
averment  it  does 
not  appear  that 
she  was  liable  to 
one  of  them, 
the  whole  plea 
adjudged  bad, 
though  she 
averred  that  she 
had  assets  only 
to  a  small  sum. 
t[5l   ] 


tioD.  For  it  has  been  adjudged,  that 
the  defendant,  the  executor^  may  con- 
fess a  judgment  to  a  creditor  in  equal 
degree  with  the  plaintifT,  pending  the 
action,  and  plead  it  in  bar ;  and  though 
it  be  done  for  the  express  purpose  of 
depriving  the  plaintiff  of  the  debt,  it  is 
good  both  in  law  and  equity.  1  P.  Will. 
295.  Wdrinff  v.  Danvers,  S.  P.  Cas. 
Temp.  Talb.  225.  Morice  v.  Bank  of 
England,  (a)  Besides  which,  1  have 
not  been  able  to  meet  with  any  entry 
either  in  print  or  manuscript,  where 
such  a  traverse  as  the  present  has  been 


added;  therefore  it  seems  to  be  in- 
formal and  bad  upon  a  special  de- 
murrer. 

(4)  See  1  Saund.  337.  note  (1 ).  But 
if  the  fact  were,  that  the  testator  sur- 
vived Erasmus  Harvey^  the  court  would 
now  in  all  probability  permit  the  de- 
fendant to  amend  the  plea. 

But  although  the  judgment  survives 
as  to  the  personalty,  yet  it  does  not  as 
to  the  real  estate :  for  at  common  law 
the  plaintiff  might  take  the  goods  of 
the  survivor  in  execution  by  a  fieri 
facias  j  but  the  plaintiff  under  the  Sta- 


(a)  See  antd.  Vol.  I.  p.  333  a.  note(/). 
So  where  a  debtor  on  the  very  day  on 
which  a  judgment  creditor  was  entitled 
to  execution,  confessed  a  judgment  to 
the  plaintiff,  another  creditor,  for  a  just, 
debt,  and  the  plaintiff  sued  out  execu- 
tion first;  it  was  held  that  the  plaintiff 
^as  entitled  to  the  preference;  for 
although  the  judgment  was  of  covin 
^ith  the  defendant,  yet  it  was  for  a 


just  debt  and  not  for  the  defendant's 
benefit.  5  T.  R.  235.  Holbird  v.  An- 
derson. The  same  point  was  ruled  in 
the  case  of  an  assignment  to  a  trustee 
for  the  benefit  of  all  his  creditors  made 
by  a  debtor  on  purpose  to  defeat  the 
impending  execution  of  a  judgment 
creditor.  3  M.  &  S.  371.  Pickstock  v« 
Lyster.  [But  see  antd,  Vol.  I.  p.  333a. 
note  (/).] 
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tute  of  Westmipater  2.  must  sue  out  an 
elegiie  against  the  lands  of  the  snrviyor, 
and  also  of  the  heir  and  terteuants  of 
the  deceased ;  and  must  sue  out  a  scire 
facias  against  the  survivor,  and  the  heir 
and  tertenants  of  the  deceased.  For  it 
seems  that  where  the  lands  of  several 
are  charged  with  a  debt,  it  shall  not  lie 
wholly  upon  the  survivor ;  as  if  a  recog* 
nisance  be  acknowledged  by  several, 
the  lands  of  them  all  are  thereby  be- 
come chargeable,  and  execution  must 
be  equally  made,  and  if  one  dies,  the 
creditor  must  bring  a  ^rtr^yoctcu  against 
his  heir  and  tertenants^  and  also  against 
the  survivors :  But  it  is  otherwise  where 
the  lands  are  not  bound;  as  if  two 
enter  into  a  bond,  and  one  dies  before 
judgment,  the  survivor  shall  be  charged 
alone.  4  Mod.  315.  Lampton  v.  Colling^ 
wood.  So  where  judgment  in  debt  was 
had  against  two,  one  died,  the  plaintiff 
brought  scire  facias  against  the  survivor 
only:  the  defendant  pleaded  that  the 
other  had  left  lands  and  an  heir  upon 
whom  they  had  descended,  and  de- 
manded judgment  if  he  should  be  com- 


pelled to  answer  without  the  heir  b^ing 
warned;  to  which  the  plaintiff  de- 
murred, and  judgment  was  given  that 
the  defendant  should  answer;  for  the 
judgment  is  against  the  person:  and 
although  now  by  the  Statute  of  West- 
minster 2.,  which  gives  the  scire  fa^ 
das  and  elegit^  he  may  charge  the 
lands  and  make  the  judgment  real,  yet 
it  is  at  his  election  to  proceed  against 
the  personalty  if  he  will.  But  if  he  will 
take  out  execution  upon  the  real  lien, 
the  charge  must  be  equally  against  both, 
and  the  scire  facias  against  both.  But 
it  was  said,  that  if  he  brings  scire  facias 
against  both  and  has  judgment  upon  it, 
he  may  have  a  fieri  facias  against  the 
survivor  only,  or  an  elegit  against  both. 
1  Lev.  SO.  Smarte  r.  Edsun.  S.  C.  Sir 
T.Raym.26.  3  Bac.  Abr.  698.  4Bac 
Abr.  419.  See  further  for  this  distinc- 
tion between  a  real  and  personal  execu- 
tion, that  a  personal  execution  survives, 
but  a  real  does  not,  3  Rep.  14*.  Sir 
William  Harberea  case.  1  Salk.  320. 
Pennoir  v*  Brace.  Carth.  105.  PMUm 
v.HaO. 


Case  8.       Posterne  against  Hanson  .  and  Hooker,  sheriff   of 

Middlesex* 

Trinity,  2l8t  of  King  Charles  the  2d.    Kol.  465. 

ll/rWDLESEX,  to  Mniy  Be  it  remembered  that  hereto- 
■lyj^  fore  to  wit,  in  Hilary  term  in  the  19th  and  20th  years 
of  the  reign  of  our  lord  Charles  the  2d,  now  king  of  England, 
&c  before  our  said  lord  the  king  at  Westminster,  came 
Thomas  Posteme,  by  John  Hawkins  his  attorney,  and  brought 
here  into  the  court  of  our  said  lord  the  king  then  there,  his 
certain  bill  against  Sir  Robert  Hanson,  knt.  and  Sir  William 
Hooker,  knt.  late  sheriff  of  the  county  of  Middlesex,  in  the 
custody  of  the  marshal,  &c  of  a  plea  of  trespass  upon  the 
case,  and  there  are  pledges  of  prosecution,  to  wit,  John 
Doe  and  Richard  Roe,  which  said  bill  follows  in  these  worda^ 
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that  IB  to  say ;  Middlesex^  to  wit,  Thomas  Posteme  compkins  Posternev. 
of  Sir  Robert  Hansm,  knt  and  Sir  mUiam  Hooker,  knt  late  Hanson  and 
sheriff  of  the  county  of  JMRddleseXy  being  in  the  custody  of  the  , 
marshal  of  the  marahabea,  of  our  lord  the  king,  before  the  king  g^  ^s  h.  6. 
himself,  for  this,  to  wit,  that  whereas  by  a  certain  Act  made  ^  9. 
and  provided  in  the  parliament  of  the  lord  Henry  the  6th,  after 
the  conquest,  heretofore  king  of  England,  holden  at  Westmin-- 
iter  in  the  said  county  of  Middlesex,  the  25th  day  of  February 
in  the  23d  year  of  his  r^gn,  it  was  (among  other  things) 
enacted  by  the  authority  of  the  said  parliament,  that  the 
sheriff^   under-sheriff,  sheriff's  clerk,   steward  or  bailiff  of 
franchise,  servant  or  buliff,  or  coroner,  should  not  take  any 
thing  by  colour  of  his  office,  by  him,  nor  by  any  other  person 
to  his  use,  of  any  person  for  the  making  of  any  return  or 
panel,  and  for  the  copy  of  any  panel  beyond  4d. ;  and  that 
the  said  sheriffs,  and  all  other  officers  and  ministers  aforesaid, 
should  let  out  of  prison  all  manner  of  persons  by  theni,  or 
any  of  them,  arrested,  or  being  in  their  custody,  by  force  of 
any  writ,  bill  or  warrant,  in  any  action  personal,  or  by 
cause  of  indictment  of  trespass,  upon  reasonable  sureties  of 
sufficient  persons  having  sufficient  within  the  counties  where 
such  persons  should  be  so  let  to  bail  or  nudnprise,  to  keep 
their  days  in  such  places  as  the  said  writs,  bills  or  warrants 
should  require,  as  by  the  said  statute  (among  other  things) 
more  fully  appears ;  and  it  was  further  enacted  by  the  said 
Act  (among  other  things)  that  if  the  said  sheriffs  return  upon       [  52  ] 
any  person  cepi  corpus,  or  reddidit  se,  that  the  said  sheriffs 
should  be  chargeable  to  have  the  bodies  of  the  said  persons 
at  the  days  of  the  returns  of  the  sud  writs,  bills  or  warrants, 
in  such  form  as  they  were  before  the  making  of  the  said 
Act;  as  by  the  said  statute  (among  other  things)  more  ftdly  ap- 
pears :  after  the  making  of  which  said  Act,  one  Michael  Drew 
esq.  on  the  Sti  day  oi  August  in  the  year  of  our  lord  1664,  M.  D.  gave  his 
at  Westminster,  in  the  said  county,  by  the  name  of  Michael  pi,dntiff  for 
Drew,  of  the  Middle  Temple,  esq.  by  his  certjun  writing  ob-  240^. » 
ligatory,  sealed  with  the  seal  of  him  the  said  Michael,  bearing 
date  the  same  day  and  year,  became  held  and  bound  to  the 
said'  Thomas  Posteme  by  the  name  of  Thomas  Posteme  of 
London,  victualler,  in  240i  of  lawful  money  of  England  to 
be  paid  to  the  said  Thonuis  Posteme,  when  he  should  be 
thereto  required,  as  by  the  said  writing  obligatory  more  fully 
appears.     And  whereas  also  the  said  24021  not  being  paid  the  money  not 
to  the  said  Thomas  according  to  the  force,  form,  and  effect  ^"*  *** 
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Posteme  verstts  Hanson  and  Hooker. 


POSTBRNE  V« 

Hanson  and 
Hooker. 

^ * ' 

plaintiflTsued 
out  a  bill  of 
Middlesex 
against  M.  D., 


which  is  set  out 


of  the  said  writing  obligatory,  whereby  the  said  writing  ob- 
ligatory became  forfeited,  he  the  said  Thomas  for  the  exe- 
cution and  recovery  of  his  said  debt  in  the  said  writing  obli- 
gatory above  mentioned  and  specified,  afterwards,  to  wit,  on 
the  27th  day  of  July^  in  the  18th  year  of  the  reign  of  our 
lord  Charles  the  2d,  now  king  of  England^  prosecuted  out  of 
the  court  of  our  said  lord  the  now  king  before  the  king  him- 
self, called  the  king's  bench  (the  said  court  then  being  at 
Westminster  aforesaid  in  the  said  county  of  Middlesex)  a  cer- 
tain precept  of  our  said  lord  the  king,  called  a  bill  of  Middle^ 
sex,  against  the  said  Michael  Drew,  directed  to  the  said  Sir 
Robert  Hanson  and  Sir  WiUiam  Hooker  then  sheriff  of  the 
said  county  of  Middlesex^  by  which  said  precept  our  said  lord 
the  king  commanded  the  s^d  Sir  Robert  Hanson  and  Sir 
William  Hooker,  then  sheriff  of  the  said  county  of  Middlesex, 
that  he  the  said  sheriff  should  take  the  said  Michael  if,  &c. 
and  him  safely,  &c  so  that  he  should  have  his  body  before 
our  said  lord  the  king  at  Westminster  aforesaid,  on  Tuesday 
next,  after  three  weeks  of  St  Michael  then  next  following, 
to  answer  the  said  Thomas  Posteme  of  a  plea  of  trespass, 
and(l)  also  to  a  bill  of  him  the  said  Thomas  to  be  exhibited 


(1)  The  clause  of  ac  etiam(a)  was 
inserted  in  the  bill  of  Middlesex,  and 
latitat  in  consequence  of  the  statute 
IS  Car.  2.  c.  2.  s.  2.,  in  order  to  preserve 
the  jurisdiction  of  the  court  of  King's 
Bench  over  civil  causes,  where  a  party 
was  to  be  arrested  for  above  40^  ;  for 
that  statute  enacts,  *<  that  no  person 
"  arrested  by  any  sheriff,  &c.  by  force 
"  or  colour  of  any  bailable  writ,  bill  or 
<^  process,  issuing  out  of  the  courts  of 
«•  King's  Bench  and  Common  Pleas,  or 
"  either  of  them,  wherein  the  certainty 
<<  and  true  causeof  action  is  not  expressed 
*^  particularly,  shall  be  compelled  to 
"  give  security,  or  enter  into  a  bond 
<<  with  sureties  for  his  appearance,  in 
"  any  penalty  or  sum  of  money  exceed- 


"  ing  the  sum  of  40/. ;  but  the  sheriff, 
'<  &c.  shall  let  to  bail  every  person  by 
'<  him  arrested  upon  any  such  writ,  bill, 
«  or  process,  wherein  the  certainty  and 
'*  true  cause  of  action  is  not  particularly 
"  expressed,  upon  security  in  the  sum  of 
**  40/.  and  no  more,  for  his  appearance." 
We  may  remember,  that  the  bill  of 
Middlesex,  or  latitat,  was  framed  only 
for  actions  of  trespass  and  frauds  (see 
ante,  p.  1.  note(l);  therefore,  regularly, 
a  defendant  could  not  be  arrested  and 
h olden  to  bail  by  virtue  thereof  for 
breaches  of  civil  contracts.  The  prac- 
tice however  before  the  statute  was,  to 
arrest  and  hold  the  defendant  to  bail, 
upon  a  common  bill  of  Middlesex,  or  la- 
titat, for  any  sum  of  money  without  ex- 


(a)  [This  clause,  and  the  authorities    Uniformity  of 
relating   to   it    collected   in   the  note    c.  39.)*] 
above,  were  rendered  obsolete  by  the 


Process  Act   (2W.  4. 
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against  the  said  Michael  for  the  said  240/.  according  to  the 
castom  of  the  court  of  our  said  lord  the  king  before  Uie  king 
bimself,  and  that  he  should  have  there  then  that  precept ; 
which  said  precept  he  the  said  Thomas  Posteme  in  form  afore- 
said prosecuted,  out  of  the  said  court  of  our  said  lord  the 
king  before  the  king  himself  against  the  said  Michael  Drew, 
with  the  intent  that  the  said  Michael  might  be  arrested  and 
taken,  by  virtue  of  the  said  precept,  to  appear  in  the  said 
court  of  our  said  lord  the  king  before  the  king  himself,  on 


PoSTERNEt;. 

Hanson  and 
Hooker. 

^ » ' 

Plaintiff  sued 
out  such  pre- 
cept with  an  in- 
tent that  M.  D. 
might  be  ar- 
rested by  virtue 
thereof, 


pressing  the  particular  cause  of  action, 
though  the  sheriff  might,  if  he  would, 
have  taken  a  bond  of  the  defendant  for 
iO/.  only  for  his  appearance  under  the 
statute  23  H.  6.  c.  9.  (see  post,  53.) : 
and  this  perhaps  was  the  reason  why  the 
legislature  by  the  before-mentioned  sta- 
tute still  authorised  an  arrest  for  the  sum 
of  40^  without  expressing  the  certainty 
and  true  cause  of  action,  or  according 
to  the  modem  phrase,  without  an  ac 
etiam  clause  in  the  process  by  which  the 
defendant  is  arrested.  Cro.  Jac  286, 
287.  Villiers  v.  Hastings.  1  H.  Black. 
310.  Lockwood  V.  HilL  To  remedy 
this  mischief,  the  statute  13  Car.  2.  was 
made  and  the  court  of  King's  Bench 
would  thereby  have  been  deprived  of 
its  jurisdiction  of  arresting  and  holding 
to  bail  for  a  sum  exceeding  40/.  if  the 
officers  of  the  court  had  not  almost  im- 
mediately after  the  passing  of  the  Act, 
hit  upon  the  expedient  of  inserting  in 
their  process  an  ac  etiamy  or  special 
clause,  expressing  the  true  cause  of  ac- 
tion, in  addition  to  the  general  com- 
plaint of  trespass ;  the  form  of  which  is 
the  same  with  that  in  this  entry.  In 
imitation  of  which.  Lord  Chief  Justice^ 
North,  a  few  years  afterwards,  in  order 
to  save  the  suitors  of  his  court  the 
trouble  and  expence  of  suing  out  special 


originals,  directed  that,  in  the  common 
pleas,  besides  the  usual  complaint  of 
breaking  the  plaintiff's  close,  a  clause 
of  ac  etiam  might  also  be  added  to  the 
writ  of  capias  containing  the  true  cause 
of  action ;  as,  "  that  the  said  C  (the 
<'  defendant)  may  answer  to  the  plain- 
<<  tiff  of  a  plea  of  trespass  in  breaking 
<<  his  close ;  and  also  (ac  etiam)  may 
«(  answer  him  according  to  the  custom 
<<  of  the  court,  in  a  certain  plea  of  tres- 
**  pass  upon  the  case  upon  promises,  to 
"the  value  of  20/.  &c"  3  Black. 
Com.  288.  (b) 

Upon  this  statute  the  court  of  King's 
Bench  made  a  rule,  that  no  attorney 
should  make  any  precept  or  writ  with 
a  clause  ofacetiamy  &c,  against  an  heir, 
executor,  or  administrator,  nor  in  any 
case  where,  by  the  course  of  the  court, 
special  bail  was  not  required.  R.  M. 
15  Car.  2.  s.  2. 

The  words,  "of  a  plea  of  trespass" 
were  formerly  held  to  be  material,  and 
it  was  necessary  to  insert  them  in  the 
bill  of  Middlesex,  or  latitat;  2  Str.  1072. 
Caswall  v.  Martin  ;  but  they  are  now 
considered  as  mere  matter  of  form; 
therefore,  where  a  motion  was  made  to 
stay  proceedings  on  a  bill  of  Middlesex, 
which  was  in  a  plea  of  debt  only,  and 
not  of  trespass,  with  an  ac  etiam  in  debt, 


(b)  See  further  on  this  subject  Lord  Hargrave's  Law  Tracts,    p,  360.  and 

Chief  Justice  Hale's  Discourse    con-  North's  Life  of  Lord  Keeper  Guildford, 

ceming  K.B.  and  CB.,  published  in  p.  120. 
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Hanson  and 

Hooker. 


[53] 

and  either  be 
committed  to 
the  custody  of 
the  marshal  or 
put  in  bail. 


Precept  deliver- 
ed to  defendants 
being  sheriff  of 
Middlesex. 


who  arrested 
the  said  M.  D. 


the  said  Tt<e«ciay  next  after  the  said  tliree  weeks  of  i8&  McJW 
being  the  day  of  the  return  of  the  said  precept  to  answer  the 
said  Thomas  Posteme  of  the  plea  of  trespass  and  bill  afore- 
said, according  to  the  exigence  of  the  said  precept ;  and  that 
the  said  Michael  upon  such  his  appearance  there  might  be 
committed  to  the  custody  of  the  marshal  of  the  marshalsea 
of  our  said  lord  the  king  before  the  king  himself^  or  put  in 
sufficient  bail  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  according  to  the  course  and  custom 
of  the  siud  court  used  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  at  the  suit  of  him  the  said  Thomas 
Posteme,  in  the  plea  and  bill  aforesaid;  and  likewise  with 
the  intent  that  he  the  said  Thomas  Posteme,  upon  such  ap- 
pearance, commitment,  or  bail,  in  form  aforesaid  had  and  put 
in,  might  exhibit  his  bill  and  declaration  against  him,  for  the 
recovery  of  his  said  debt  according  to  the  course  and  custom 
used  in  the  said  court  from  the  time  aforesaid,  and  thereupon 
recoyer  his  debt  aforesaid  #gainst  the  said  Micliael  according 
to  a  due  course  of  law :  which  said  precept  he  the  said 
Tlwmas  Posteme  afterwards  and  before  the  return  thereof, 
to  wit,  on  the  said  27th  day  of  July  in  the  18th  year  afore- 
said, at  Westminster  in  the  said  county  of  Middlesex,  delivered 
to  the  said  Sir  Robert  Hanson  and  Sir  WilUam  Hooker,  then 
being  sheriff  of  the  said  county  of  Middlesex,  to  be  by  them 
executed  in  due  form  of  law ;  by  virtue  of  which  sud  precept, 
they  the  said  Sir  Robert  and  Sir  WilUam,  then  being  sheriff  of 
the  said  county  of  Middlesex,  afterwards  and  before  the  re- 
turn thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  said  county  of  Middlesex,  took 
and  arrested  the  said  Michael  Drew,  and  then  and  there  had 
and  kept  him  the  said  Michael  then  and  there  in  prison  under 
his  custody,  by  virtue  of  the  said  precept,  at  the  suit  of  him 
the  said  Thomas  Posteme ;  and  the  said  Micliael  being  so 
as  aforesaid  in  prison  for  the  cause  aforesaid  under  the  cus- 


the  court  ordered  the  bill  to  be  amended, 
by  inserting  the  ^ItKoi trespass,  1  Black. 
Rep.  462.  Cox  v.  Munday.  And  in  a 
subsequent  case,  where  the  bill  of  Mid' 
dlesex  was  to  answer  the  plaintiff  in  a 
plea  ofdebty  instead  of  trespass,  and  also 
to  a  bill  to  be  exhibited  in  a  plea  of 
trespass  upon  the  case,  the  court  refused 


to  grant  a  rule  for  setting  it  aside  on 
the  authority  of  a  case,  which  was  read 
from  the  master's  book  exactly  similar; 
M.  T,  20  Geo.  3.  2  T.  R.  513.  Barber 
v.  Lloyd  ;  and  the  same  application  had 
been  also  refused  in  J7.  T.  24  Geo.  3. 
Ibid,  note  (a). 
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tody  of  the  «aid  Sir  Robert  Hanson  and  Sir  WilUam  Hooker  Posternev. 

then  sheriff  of  the  said  county  of  Middlesex,  and  the  said  Mt-  Hanson  and 

ehael  being  in  form  aforesaid  indebted  to  the  said  Thomas  in     Hooker. 

the  said  240t  the  said  Sir  Jtobert  Hanson  and  Sir  mUiam  ^^ 

Hooker,  then  being  sheriff  of  the  said  county  of  Middlesex  as 

aforesaid^  not  considering  the  duty  of  his  said  office^  but 

contriying  and  fraudulently  intending  not  only  to  aggrieve 

him  the  said  Thomas  in  tiie  said  premises,  and  to  deprive 

him  of  the  benefit  of  the  said  axrest,  and  of  his  competent 

remedy  for  the  recovery  of  the  said  240t  afterwards,  to  urit, 

on  the  day  and  year  aforesaid,  the  said  Michael  Drew  then 

m  form  aforesaid  being  on  that  occasion  in  the  said  prison 

under  the  custody  of  the  said  Sir  Bobert  Hanson  and  Sir 

WHliam  Hooker,  then  being  sheriff  of  the   said  county  of 

Middlesex,  they  the  said  Sir  Bobert  Hanson  and  Sir  miliam  ^[^^^^^ 

Hooker,  then  in  form  aforesaid  being  sheriff  of  the  said  m.d.  tobaii 

county  of  Middlesex  at  Westminster  aforesaid,  in  the  county  ^^^^of  Sy 

aforesaid,  let  him  the  said  Michael  to  bail  upon  the  security  for  his  appear.' 

of  a  certjun  writing  obligatory  <if  40/.  of  lawful  money  of  turoof  tit?e  pre- 

Euffland,  made,  sealed,  and  delivered  by  the  said  Michael*  cept 

Drew  and  one  Obedia  Allen,  and  one  Bichard  Lee  to  the  said      *  [  54  ] 

Sir  Robert  Hajison  and  Sir  WilUam  Hooker,  then  sheriff  of 

the  county  aforesaid,  for  the  appearance  of  him  the  said 

Michael  according  to  the  exigence  of  the  precept:  whereas  The  sureties  iii« 

in  truth  the  said  Obedia  and  Richard  were  not  reascmable  »"ffi««n*» 

sureties,  nor  had  they  the  said  Obedia  and  Richard  a  sufficient 

estate,  at  the  time  of  making  the  said  writing  obligatory,  or 

ever  afterwards  hitherto  within  the  said  county,  nor  did  the 

said  Michael  appear  in  the  said  court  of  our  said  lord  the  and  M.D.  did 

king  before  the  king  himself,  on  the  said  day  of  the  return  o*  STerrtur^SJo'uie 

the  said  precept,  or  ever  afterwards  hitherto,  and  justify  said  precept, 

sufficient  bail  in  the  said  court  at  the  suit  of  the  said  Thomas  ^^'^^^^^^y^^- 

Posteme,  according  to  the  exigence  of  the  said  precept;  by 

reason  whereof  he  the  said  Thomas  Posterne  has  totally  lost 

and  been  deprived  of  all  remedy  of  recovering*  his  said 

debt ;  wherefore  he  the  said  Thomas  Posteme  says  that  he 

is  injured,  and  has  sustained  damage  to  the  value  of  40/.  and 

therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor-  piea. 
row  of  the  Holy  Trinity  in  this  same  term,  until  which  day 
the  said  Sir  Robert  and  Sir  William  had  leave  to  imparl  to 
the  sjud  bill,  and  then  to  answer,  &c.  before  our  lord  the 
king  at  Westminster,  come  as  w(ill  the  said  Thomas  by  his  said 

O  2 


54  Posteme  versus  Hanson  and  Hooker. 

PosTERNE ».  attorney,  as  the  said  Sir  Robert  and  Sir  William  by  WUliam 
Hanson  and  Hastirys  their  attorney.     And  the  said  Sir  Robert  and  Sir 
Hooker.  ^    ffHHam  defend  the  wrong  and  injury  when,  &c,  and  say,  that 
'  the  said  Thomas  Posteme  ought  not  to  have  or  maintain  his 

said  action  thereof  against  them  the  siud  Sir  Robert  and  Sir 
Defendants  set  JViUiamy  because  they  say,  that  at  the  parliament  of  the  lord 
23  H.%!*c.  9.  Henry  aioQ  6th  after  the  conquest,  heretofore  king  of  JEnfflandy 
holden  at  Westminster  in  the  county  df  Middlesex^  on  the  25th 
day  of  February  in  the  23d  year  of  his  reign,  the  said  lord  the 
king,  considering  the  great  peijury,  extortion  and  oppression, 
which  then  were,  and  had  been,  in  this  realm,  by  sheriffs, 
under-sheriiis  and  their  clerks,  coroners,  stewards  of  fran- 
chises, bailiffs  and  keepers  of  prisons,  and  other  officers,  in 
divers  counties  of  this  realm,  ordained  (among  other  things) 
by  authority  of  the  said  parliament,  in  eschewing  of  all  sudi 
extortion,  peijury,  and  oppression,  that  no  sheriff  should  let 
to  farm  in  any  manner  his  county,  nor  any  of  his  bailiwicks, 
hundreds,  nor  wapentakes ;  nor  that  the  said  sheriffs,  under- 
sheriffs,  bailiffs  of  franchises,  nor  any  other  bailiff  should  re- 
turn, upon  any  writ  or  precept  to  them  directed  to  be  re- 
turned, any  inquest  in  any  panel  thereupon  to  be  made,  any 
bailiffs,  officers  or  servants  or  any  of  the  officers  aforesaid,  in 
any  panel  by  them  so  to  be  made ;  nor  that  any  of  the  said 
officers  and  ministers,  by  occasion,  or  under  colour  of  their 
office,  should  take  any  other  thing  by  them,  nor  by  any  other 
[  65  ]  person  to  their  use,  profit  or  avail,  of  any  person  by  them 
or  any  of  them  to  be  arrested,  or  attached,  nor  of  any  other 
for  them,  for  the  omitting  of  any  arrest  or  attachment  to  be 
made  by  their  body,  or  of  any  person  by  them  or  any  of  them, 
by  force  or  color  of  their  office,  arrested  or  attached,  for  fine, 
fee,  suit  of  prison,  mainprize,  letting  to  bail,  or  shewing  any 
ease  or  favour  to  any  such  person  so  arrested,  or  to  be  arrested, 
for  their  reward  or  profit,  except  such  as  follows ;  that  is  to 
say,  for  the  sheriff  20  pence ;  the  bailiff  who  should  make  the 
arrest  or  attachment  four-pence ;  and  the  gaoler,  if  the  pri- 
soner should  be  committed  to  his  ward,  four-pence ;  and  that 
the  sheriff,  under-sheriff,  sheriff's  clerk,  steward  or  bailiff  of 
franchise,  servant  or  bailiff,  or  coroner  should  not  take  any 
thing  by  color  of  Us  office  by  him,  nor  by  any  other  person 
to  his  use,  of  any  person  for  the  making  of  any  return  or 
panel,  and  for  the  copy  of  any  panel  not  above  four-pence ; 
and  that  the  said  sheriffs,  and  all  other  officers  and  ministers 
aforesaid  should  let  out  of  prison,  all  manner  of  persons  by 
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theni;  or  any  of  them  arrested^  of  being  in  their  custody,  by  Posterkev. 
force  of  any  writ,  bill  or  warrant,  in  any  action  personal,  or  Hanson  and 
by  cause  of  indictment  or  trespass,  upon  reasonable  sureties  of        ooker.  ^ 
sufficient  persons,  having  sufficient  within  the  counties  where 
such  persons  should  be  so  let  to  bail  or  mainprize,  to  keep 
their  days  in  such  places,  as  the  said  writs,  bill  or  warrants 
should  require,  such  person  or  persons  who  then  were,  or 
should  be  in  their  ward  by  condemnation,  execution,  capias 
utlagatumi  or  excommunicatumf  surety  of  the  peace,  and  all 
such  persons  who  then  were,  or  should  be,  committed  to 
ward  by  the  special  commandment  of  any  justice,  and  vaga- 
bonds refusing  to  serve  according  to  the  form  of  the  statute 
of  laborers,  only  excepted :  and  that  no  sheriff,  nor  any  of 
the  officers  or  ministers  aforesaid,  should  take  or  cause  to  be 
taken  or  made,  any  obligation  for  any  cause  aforesaid,  or  by 
color  of  their  office,  but  only  to  themselves,  of  any  person, 
nor  by  any  person  who  should  be  in  their  ward,  by  the  course 
of  the  law,  but  by  the  name  of  their  office,  and  upon  condition 
written  that  the  said  prisoners  should  appear  at  the  day  con- 
tained in  the  said  writ,  bill  or  warrant,  and  in  such  places  as  the 
s^d  writs,  bills  or  warrants  should  require ;  and  if  any  of  the 
said  sheriffs,  or  other  officers  or  ministers  aforesaid  should  take 
any  obligation  ia  any  other  form  by  color  of  their  office,  that 
then  it  should  be  void;  and  that  if  the  said  sheriffs  should  return 
upon  any  person  cepi  corpus  or  reddidit  se,  that  they  should  be 
chargeable  to  have  the  bodies  of  such  persons  at  the  days  of 
the  return  of  the  said  writs,  bills  or  warrants,  in  such  form  as 
they  were  before  the  making  of  the  said  act,  as  by  the  said  Defendants  ar- 
act  (among  other  things)  more  fiilly  appears.     And  the  said  ^!^^q  of  the  ^ 
Sir  Robert  and  Sir  William  in  fact  say,  that  after  the  making  "id  precept, 
and  publishing  of  the  said  act,  and  after  the  suing  out  of  the 
said  bill  of  Middlesex  in  the  said  declaration  of  the  said  Thomas 
Posteme  above  specified,  and  also  after  the  delivery  of  the  said      [  56  ] 
biU  to  the  said  Sir  Robert  and  Sir  William^  then  sheriff  of  the 
said  county  of  Middlesex,  and  before  the  return  of  the  said 
bill  of  Middlesex,  to  wit,  on  the  27th  day  of  July  in  the  18th 
year  of  the  reign  of  our  said  lord  the  now  king,  at  West- 
minster aforesaid,  in  the  said  coimty  of  Middlesex,  they  the 
said  Sir  Robert  and  Sir  William,  then  being  sheriff  of  the  said 
county,  took  and  arrested  the  said  Michael  Drew  by  virtue  of 
the  said  precept,  and  him  the  said  Michael  Drew  kept  and 
detained  in  their  custody  by  virtue  of  the  said  precept ;  and  whereupon  Uie 
the  said  Michael  Drew  so  being  in  the  custody  of  them  the  o*  A^dR*lf 
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FosTBRNEv.  Bftid  ^x  Bobert  xoA  Sir  William,  then  being  fiheriff  of  the  said 
Hanson  and  county,  for  the  cauae  aforesiuci,  be  the  said  Michael  Drew, 
^^^  *     and  one  Obedia  Alien  and  one  Richard  Lee,  by  the  names  of 


gaveabaU-bond   Obedia  Allen  of  Crreai  Tawer^ill  and  the  liberties  of  the 
in  40L  to  the      Tower,  mexdiant,  otherwise  called  Obedia  Allen  of  Great 
ap^nmceof     Tower-Mll  and  the  liberties  of  the  Tower,  merchant,  and 
the  said  M.  D.  JHchord  Lee  citLsen  and  grocer  of  Lcmdon,  otherwise  called 
the  said  precept  Eichard  Lee  citizen  and  giXKser  oi  London,  then  being  the 
sureties  of  him  the  said  Michael  Drew,  in  pursuance  and 
performance  of  the  said  clause  of  the  sud  act  of  parliament^ 
afterwards  and  before  the  return  of  the  said  precept,  to  wit, 
on  the  day  and  year  last  mentioned,  at  fVestminder  aforesaid, 
in  the  county  aforesaid,  by  their  certain  writing  obligatory, 
sealed  with  their  seals,  bearing  date  the  day  and  year  last 
mentioned,  became  bound  jointly  and  seyerally  to  them  the 
said  Sir  Robert  and  Sir  William,  then  being  sheriff  of  the  said 
county,  by  the  names  of  Sir  Robert  Hanson,  knt.  and  Sir 
William  Hooker,  knt*  sheriff  of  the  said  county,  in  the  sum  <^ 
402L  of  lawM  money  oi- England,  with  a  condition  under- 
written to  the  said  writii^  obligatory,  that  if  the  said  Michael 
Drew  should  iqypear  before  our  loud  the  king  at  Westminster, 
on  Tktesday  next  after  three  weeks  of  8t.  Michael  then  next 
following,  to  answer  the  said  TTiomas  Posterne  o£  the  said  plea 
of  trespass,  and  also  to  the  bill  of  him  the  sidd  Thomas  to  be 
exhibited  against  the  said  Michael  for  2402*  of  debt,  according 
to  the  custom  of  the  court  of  the  said  lord  the  king  before  the 
king  himself,  that  then  the  said  obligation  should  bcToid, 
The  bond  was    Otherwise  it  shotild  remain  in  full  fimrce;  which  said  writing 
a  reasonable      obligatory,  in  fonu,  and  for  the  cause  aforesaid  made  by  the 
said  Michael  Drew,  Obedia  AUen  and  Richard  Lee  to  them 
the  said  Sir  Robert  and  Sir  William,  being  sheriff  of  the  said 
county,  at  the  tune  of  making  the  said  writing  obligatory, 
was  a  reasonable  security  of  sufficient  persons;    the  said 
Michael  Drew,  Obedia  AUen  and  Richard  Lee  then,  to  wit, 
at  the  time  of  making  the  said  writing  obligatory,  having 
sufficient  estate  within  the  said  county  of  Middlesex,  to  wit, 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid ; 
whereupon  de-   whcreupon  they  the  said  Sir  Robert  and  Sir  William,  then 
M?dTLD!*ouf  '^^  ^^®"*  ^^  the  said  county,  afterwards  and  before  the 
of theircustody,  retuTU  of  the  Said  precept,  to  wit,  on  the  day  and  year  last 
"*  ^'*  •  mentioned,  at  Westminster  aforesaid,  in  the  county  aforesaid, 

then  and  there  let  out  of  the  said  prison  upon  the  said  bail 
and  mainprize,  by  the  said  writing  obligatory  in  form  afore- 
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said  made,  the  said  Michael  Drew  by  them  the  Baid  Sir  Robert  Postsrne  v, 
and  Sir  WUUam  so  as  aforesaid  arrested,  and  then  as  aforesaid  Hanson  an^ 
detained  in  their  custody  for  the  cause  aforesaid  by  virtue  of       ooker.  ^ 
the  sud  precept,  and  permitted  him  to  go  at  krge  according 
to  the  exigence  of  the  said  act ;  and  they  the  said  Sir  Robert 
and  Sir  WUUam,  then  being  sheriff  of  the  said  county,  after- 
wards and  before  the  return  of  the  said  bill  of  Middlesex^  to 
wit,  on  the  day  and  year  het  mentioned,  at  Westminster  afore- 
said, in  the  county  aforesaid,  returned  upon  the  said  precept  and  returned 
into  the  court  of  our  said  lord  the  king,  before  the  king  him-  ^J^^^^^ 
self,  lliat  he,  by  virtue  of  the  said  precept  to  him  directed,  had 
taken  the  body  of  the  said  Michael  Drew,  whose  body  he  had 
ready  before  our  said  lord  the  king  at  the  day  and  place  men- 
tioned in  the  said  precept,  as  they  the  said  Sir  Robert  and  Sir 
WUliam,  then  being  sheriff  of  the  county  of  Middlesex,  law- 
folly  might  by  force  of  the  said  act,  and  according  to  the 
ancient  course  of  law  in  such  case  used,  as  well  before,  as  after, 
the  making  of  the  act  aforesaid.     And  this  they  the  said 
Sir  Robert  and  Sir  William  are  ready  to  verify ;  wherefore 
they  pray  judgment  if  the  said  Thomas  Posteme  ought  to  have 
or  maintain  his  said  action  thereof  agiunst  them,  &c. :  with  this  Averment,  that 
that  they  the  said  Sir  Robert  and  Sir  WiUixim  wiU  verify  that  J^^' ^ " 
it  now  is,  and  always  has  been  the  constant  and  uniform  aheri£&  to  let  to 
usage  and  practice,  as  well  of  this  court,  as  of  all  other  the  arrested^y* 
courts  of  our  lord  the  now  king,  his  ancestors,  and  prede-  them  on  mesne 
oessors,  kings  and  queens  oi  England,  at  Westminster  aforesaid,  of^^of"thc 
at  all  times,  as  well  before  the  making  of  the  said  act  of  par-  co^^s  at  West- 
liament,  as  after  the  making  and  publishing  of  the  said  act,  return  lepi  cor- 
hitherto,  that  if  any  sheriff  of  any  county  of  this  realm  of  p«  ^^1^^^ 
England,  had  at  any  time  taken  and  arrested  any  person  or  '' 

persons  upon  any  writ  of  capias  ad  respondendum  issuing  out  of 
any  court  at  Westminster  aforesaid  and  to  him  directed ;  or  if 
any  sheriff  of  ARrf^^ex  had  at  any  time  taken  and  arrested 
any  person  or  persons  upon  any  bill  of  Middlesex,  issuing  out 
of  the  court  of  our  said  lord  the  king  before  the  king  himself, 
and  to  him  directed :  that  he  and  they  should  let  to  bail  such 
person  or  persons  so  taken  and  arrested  according  to  the  form 
and  exigence  of  the  said  act :  and  that  such  sheriff,  as  well 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  the  time  of  the  making  of  the  said  act,  as  at  all  times 
after  the  making  and  publishing  thereof,  has  used  and  been 
accustomed  to  return  upon  such  writ,  or  bill  oi  Middlesex 
respectively,  that  he  the  said  sheriff  had  taken  the  body  of 
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POSTBRNE  V. 

Hanson  and 
Hooker. 

' « ' 

and  if  the  per- 
son let  to  bail 
did  not  appear, 
the  gheriff  was 
amerced  from 
time  to  time 
until  he  did 
appear. 

•[58] 


Demurrer. 


Special 


such  person  so  arrested,  and  had  his  body  before  onr  lord  the 
king  or  his  justices  at  Westminster  respectively,  at  the  day  and 
place  contsdned  in  such  writ  or  bill  of  Middlesex^  according  to 
the  exigence  of  the  said  writ  or  bill  of  Middlesex^  and  as  by 
the  said  writ  or  bill  of  Middlesex  he  was  required :  and  if  such 
person  so  taken  and  arrested,  and  let  to  bail  according  to  the 
form  of  the  said  act,  did  not  appear  at  such  day  and  place  con- 
tained in  the  writ  or  bill  of  Middlesex^  that  tJien  such  sheriff 
*or  bailiff  who  had  made  such  return  used  to  be  amerced  (2) 
from  time  to  time  until  the  said  person  so  arrested  did  appear 
to  such  writ  or  bill  of  Middlesex^  and  was  not  used  or  accus- 
tomed to  be  impleaded  in  the  said  court,  or  in  any  other 
court  for  the  non  appearance  of  such  person  so  making  de- 
fault, or  for  his  said  return  upon  such  default,  &c 

And  the  said  Thomas  Posterne  says  that  he,  by  anything  by 
the  said  Sir  Robert  caiA.  Sir  William  vhoy^  in  pleading  alleged, 
ought  not  to  be  barred  from  having  his  said  action  thereof 
against  them  the  said  Sir  Robert  and  Sir  William^  because  he 
says,  that  the  plea  aforesaid  by  them  the  said  Sir  Robert  and 
Sir  William  in  manner  and  form  aforesaid  above  pleaded,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  to 
bar  him  the  said  Thomas  Posterne  irom  having  his  said  action 
thereof  against  the  said  Sir  Robert  and  Sir  William^  to  which 
said  plea  the  said  Thomas  has  no  necessity,  nor  is  he  bound  by 
the  law  of  the  land  in  any  manner  to  answer ;  and  this  he  is 
ready  to  verify :  wherefore  for  want  of  a  sufficient  answer  in 
this,  behalf,  the  said  Thomas  Posterne  prays  judgment  and  his 
damages  on  occasion  of  the  premises  to  be  adjudged  to  him, 
&c.    And  for  causes  of  demurrer  in  law  upon  the  said  plea. 


(2)  The  same  point  is  recognised  by 
Eyre  C.  J.,  who  says,  ^  that  if  the 
*<  sheriff  has  let  the  party  out  of  prison 
<'  upon  bail,  he  must  return  cepi  corpus, 
*'  and  having  made  that  return,  he  is 
<<  chargeable  by  the  statute  23  H.  6. 
**  c.  9.  to  have  the  body  of  the  person  at 
"  the  day  of  the  return  according  to 
"  the  course  of  the  court :  if  he  has  not 
"  the  body  to  produce,  he  is  to  be 
<'  amerced,  and  then,  and  not  until  then, 
"  he  may  put  the  bond  in  suit  to  re- 
<'  imburse  himself.  This  is  laid  down 
**  in  Dalton*s  Sheriff,  c.  S7.,  and  is  the 


<*  ancient  course  of  proceeding  in  all 
*'  cases  where  the  sheriff  had  not  the 
"  body  ready  after  his  return  of  cepi 
"  corpus,  though  I  have  not  been  able 
'<  to  trace  when  the  mode  of  proceeding 
''  by  attachment  against  the  sheriff  was 
*^  first  substituted  in  the  room  of  the 
«  amercement'*  2  H.  Black.  434.  Ben- 
gough  v.  Rossiter,  Mr.  Blackstone,  in 
a  very  learned  note  upon  this  subjectr 
supposes  the  proceeding  by  attachment 
to  have  been  substituted  at  some  period 
between  the  years  1724  and  1729.  See 
434,  note  (a). 
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the  said  nomasy  according  to  the  form  of  the  statute  in  such  Posterns  r. 
case  lately  made  and  provided,  shews,  and  to  the  court  here  Hanson  and 
sets  forth,  the  causes  following,  that  Is  to  say,  for  that  the  '^ 

said  Sir  Robert  and  Sir  William  have  not  sufficiently  alleged 
In  their  said  plea,  that  the  ball  in  their  said  plea  above  men- 
tioned were  sufficient  bail,  but  by  implication  and  not  positive- 
ly, and  for  that  the  said  plea  wants  form,  &c. 

And  the  said  Sir  Robert  Hanson  and  Sir  WiJUam  Hooker  Joinder. 
say,  that  the  said  plea  by  them  in  manner  and  form  aforesaid 
above  pleaded,  and  the  matter  In  the  same  contained  are  good 
and  sufficient  In  law,  to  bar  the  said  Thomas  Posteme  from 
haviQg  his  said  action  against  them  the  said  Sir  Robert  and 
Sir  William^  which  said  plea  and  the  matter  in  the  same  con- 
tained, the  said  Sir  Robert  and  Sir  William  are  ready  to  verify 
and  prove,  as  the  court,  &c.  and  because  the  sfdd  Thomas 
Posteme  does  not  answer  the  said  plea,  nor  has  hitherto  In 
any  wise  denied  the  same,  the  said  Sir  Robert  and  Sir  William, 
as  before,  pray  judgment,  and  that  the  said  Thomas  Posteme 
may  be  barred  from  having  his  said  action  thereof  agiunst  Curia  adtnaare 
them  the  said  Sir  Robert  and  Sir  William,  &c  But  because  *^* 
the  court  of  our  said  lord  the  king  now  here  Is  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises,  a  day 
thereof  is  given  to  the  parties  aforesaid,  before  our  lord  the 
king  at  Westminster,  until  Saturday  next  after  three  weeks  of 
St  Michael,  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  kmg  is  thereof  not 
yet,  &C. 


Posteme  against  Hanson  and  Hooker  sheriffs  of  [  59  ] 

Middlesex.  Cases. 

Trinity,  2l8t  of  Charles  IL  Rol.  465. 

£^  ASE  by  Posteme  plaintiff,  agidnst  Hanson  and  Hooker,  late  &  C.  2  Keb.607. 

^^  sheriff  of  Middlesex,  defendants;  the  plaintiff  declares  bound'by'uie 

and  shews  the  clause  in  the  statute  23  H.  6.  c.  9.  by  which  "t-tutesa  H.  e. 

It  Is  enacted,  among  other  things,  ^Uhat  If  the  said  sheriffs  prisoner.lrre^ 

"return  upon  any  person  cepi  corpus  or   reddidit  se,  they  ©^  by  mesne 

"  shall  be   chargeable  to  have  the  bodies  of  the  said  per-  uponreasonaMe 

«  sons  at  the  days  o£  the  returns  of  the  said  writs,  bills  or  f«>^^fj«».  »nd  he 

,  u  not  subject  to 

"  warrants,  in  such  form  as  they  were  before  the  making  of  an  action,  ai. 
?*  this  act ;"  and  further  shews,  that  one  Michael  Drew  was  IJl^*^^?^  - 


59  Fosterne  versus  Hanson  and  Hooker. 

PosTJERNB  V.  indebted  to  him  in  240/.  by  bond*  and  for  the  reoovery 
Hanson  and  th^eof  he  had  sued  out  a  bill  of  Middlesex  out  of  the  court. 
Hooker,  returnable  on  Tuesday  next  after  three  weeks  of  St  Michael, 
By  the  ^  *^®  ^^^  7^^  ^^  ^  reign  of  the  now  king,  by  force 
words  in  the  whercof  the  defendants,  befbre  the  return  of  the  bill,  being 
«^tiM9  sheriff  sheriff  of  Middlesex^  took  and  arrested  the  said  Drewy  and 
'•  return  eepi  had  him  in  their  custody,  aad  the  defendants  afterwards  let 
«<  ^^argeabie  the  sdd  Drew  to  bail  and  mainprize,  upon  security  of  a  bond 
"  to  have  the     ^q^^^  and  entered  to  the  said  defendants,  then  sheriff,  by  the 

'*  body  at  the  ^     j 

«<  day  of  the  re-  Said  iTr^tT,  and  one  AUeny  and  one  Lee,  for  the  appearance 
« turn"  18         ^f  ^^  ^g*^  Drew,  at  the  return  of  the  said  bill  of  Middlesex^ 

meant  only,that  ^  '  ^  ' 

he  may  be         whereas  in  truth  the  said  Alkn  and  Lee  were  not  reasonable 

kiQgfor  n^t^°    sureties,  nor  had  sufficient  estates  in  the  said  county  of  Mid- 

having  the  body  dlesex^  uor  did  the  said  Dreto  appear  at  the  return  of  the  said 

*^'         bill,  nor  found  any  bail  to  answer  the  action  of  the  plaintiff, 

whereby  the  plaintiff  has  lost  the  benefit  of  recovering  his 

debt,  whereupon  he  brought  his  action. 

The  defendants  plead  and  shew  all  the  said  statute ;  the 
material  clause  for  them,  and  which  the  plaintiff  had  omitted, 
being,  **  that  the  sheriff  shall  Jet  at  large  his  prisoners  on  rea^ 
sonable  sureties  of  sufficient  persons  having  sufficient  witiiin  the 
county;^  and  then  they  shew  that  the  plaintiff  sued  out  the 
said  bill  of  Middlesexj  whidi  he  delivered  to  them,  being 
sheriff  of  Middlesex^  and  that  they  by  force  thereof  had  ar- 
rested the  said  Drew^  and  had  him  in  their  custody :  but  they 
further  shew,  that  they  let  lum  at  large  upon  the  security  of 
the  said  bond  (3)  of  the  said  Allen  and  Lee,  then  having 


(3)  This    statute    consists    of    two  '*  warrant,  in  any  action  personal,  or  by 

branches ;  the  first  is  as  to  the  persons  **  cause  of  indictment  of  trespass,  upon 

to  be  let  to  bail ;  ¥^ith  respect  to  whom  <<  reasonable  sureties  of  sufficient  per- 

it  is  enacted,  '^  that  sheriffs,  &c.  shall  ''  sons  having  sufficient  within  the  coun- 

^<  let  out  of  prison  all  manner  of  persons  ^  ties  where  such  pensons  be  so  let  to 

<' by  them  arrested,  or  being  in  their  '' bail  or  mainprise,  to  keep  their  days  (e) 

<<  custody,  by  fdrce  of  any  writ,  bill,  or  **  in  such  place  as  the  said  writs,  bills,  or 


(c)  [This  statute  was  not  repealed  cause  special  bail  to  be  put  in.    And 

by  the  Uniformity  of  Process  Act,  which  the  provisions  of  the  stat.   H.  6.  are 

provides  (as  does  the  stat.  1  Vict.  c.  1 10.  now  applicable  to  the  keeping  of  the 

under  which  the  capias  must  now  issue)  day  by  so  putting  in  bail.     2  Cr.  &  M. 

that  the  defendant,  within  eight  days  490.  Evans  v.  Mosdy.      4  Tyrw.  .169- 

after  the  execution  of  the  writ,  ii^clusive  S«  C] 
of  the  day  of  such  execution,  shall 
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soffident  within  the  said  county  of  HMcBeseXf  to  wit^  at  PosTBRNEtr. 
Westminster  within  the  said  county ;  whereupon  they  returned  Hanson  and 
cepi  corpus  at  the  return  of  the  scdd  bill  of  Middlesex^  as  ac- 
cording to  law  and  practice  they  ought;  and  there  are  several 


Hooker* 


**  warrants  shall  require  persons  being 
^  in  their  ward  by  condemnation,  exe- 
**  cudon,  capias  ntlaffatunh  or  excom" 
<<  municatumy  surety  of  the  peaoe»  or  by 
*<  special  commandment  of  any  justice^ 
*^  and  vagabonds  refusing  to  serve  ac* 
^  cording  to  the  Statute  of  Labourers, 
^  only  excepted;''  and  the  second  is, 
as  to  the  nature  and  form  of  the  se- 
curity ;  with  regard  to  which  it  is  en- 
acted, "  that  no  sheriff)  &c,  shall  take 
''  any  obligation  for  any  cause  afore- 
"  said,  or  by  colour  of  their  office,  but 
^  only  to  themselves  of  any  person,  nor 
''  by  any  person,  who  shall  be  in  their 
"  ward  by  course  of  law,  but  by  the 
*<  name  of  their  office,  and  upon  con- 
<<  dition  written,  that  the  prisoners  shall 
^appear  at  the  day  and  place  con- 
"  tained  hi  the  writ,  bill,  or  warrant ; 
**  and  if  any  sheriff,  &c.  take  any 
*'  obligation  in  other  form,  by  colour 
"of  their  office,  it  shall  be  void." 
Upon  the  first  branch  of  the  statute, 
it  was    determined    in    the  court  of 


King's  Bench,  4  T.  R.  505.  Bengough 
V.  RossiteTy  and  the  determination  after« 
wards-affirmed  in  error  in  the  Exche* 
quer  Chamber  by  all  the  judges  of  that 
court,  except  Eyre  C.  J.,  2  H.  Black. 
418.,  that  the  sheriff  has  no  authority 
to  take  a  bond  for  the  appearance  of 
persons  arrested  by  him  under  process 
issuing  upon  an  indictment  at  the  quar- 
ter sessions  for  a  misdemeanor;  but 
only  a  recognisance  for  their  appear- 
ance. It  has  also  been  resolved  by  all 
the  judges  (contrary  to  what  had  been 
determined  before  in  the  court  of  K.B. 

1  Ld.  Raym.  722.  Bex  v.  Dawes.   S.  C. 

2  Salk.  608.),  that  the  sheriff  cannot 
take  bail  on  an  attachment  for  a  con- 
tempt, though  a  judge  at  his  chambers 
may ;  1  Str.  479.  Arion.  S.  P.  Com. 
Rep,  264.  Field  v.  Workhouse;  nor  on 
an  attachment  out  of  Chancery,  for  the 
statute  refers  only  to  process  in  courts  of 
common  law.  1  H.  Black.  468.  Studd 
v.  Acton,  (ef)  But  the  defendant  to  a 
declaration  on  such  a  bail-bond,  after 


(d)  In  6  Taunt  569.  Morris  v.  Hay-' 
ward.  2  Marsh.  280.  S.  C,  the  court  of 
C.  B.  held,  after  taking  time  to  consider, 
that  bail-bonds  on  an  attachment  out  of 
Chancery  '<  are  neither  compellable  to 
^  be  taken  by"  the  statute  23  H.  6.,  nor 
**  prohibited  by  the  statute ;  but  that 
^  they  are  good  at  common  law ;  and 
''that  whether  a  bail-bond  shall  be 
'<  taken  or  not,  is  in  the  discretion  of 
"  the  sheriff,  as  regulated  by  the  prac- 
"  tice  of  that  court."  [Such  a  bond, 
however,  is  not  assignable  under  the 
Stat  4  Ann.  c  16.  s.  20.  4  B.  &  Ad.  146. 
Mdler  v.  Palfreyman.     See  6  Price, 


S2.  Birdwood  v.  Hart,"]  With  respect 
to  an  attachment  for  non-payment  of 
costs,  the  court  of  Exchequer  in  a 
subsequent  case,  4  Price,  23.  Phelips 
V.  Barretty  held,  that  the  sheriff  cannot 
take  a  bail-bond,  on  the  ground  that 
the  process  is  in  the  nature  of  an 
execution.  This  latter  case,  and  the 
ground  of  it  has,  however,  been  subse- 
quently considered  in  K.  B.,  2  B.  &  A. 
56.  Lewis  r.  Morlandy  which  was  an  ac- 
tion against  the  sheriff  for  the  escape  of 
a  person  arrested  on  an  attachment  for 
non-payment  of  costs,  and  who  was  let 
out  of  custody,  but  returned  before  the 
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FosTBRNEv.  other  averments  not  very  material,  and  ao  conclude  their 
^Jf-^^  B»*°^  *  plea  in  bar  of  the  action :  to  which  plea  the  plaintiff  demurs 
in  law. 

And  it  was  argued  for  the  plaintiff,  that  the  action  might 


Hooker. 


••[  60] 


settitig  out  the  condition  on  oyer,  by 
which  it  appears  to  have  been  taken  on 
an  attachment  for  a  contempt,  must  not 
demur ;  for  if  he  do,  the  court  will  not 
presume  the  sheriff  had  not  any  autho- 
rity to  tiCke  bail ;  but  must  plead  the 
statute  23  H.  6^  and  state  those  facts  of 
the  case  which  will  bring  the  question 
before  the  court.  2  Vent  234?— 238. 
Lawson  v.  Haddock.  Com.  Rep.  264. 
Field  v.  Workhouse.  2  Black.  Rep.  955. 
Say  V.  EUis.  {e) 

It  is  held  not  to  be  necessary,  in  an 
action  upon  a  bail-bond,  to  state  that 
the  defendant  in  the  original  action  was 
arrested,  and  if  stated,  it  is  not  tra- 
versable ;  for  the  words  of  the  statute 
4  Ann.  c  16.  s.  20.  ^  viz.  <*  and  the 
<<  sheriff  taketh  bail  from  such  person 
<*  against  whom  such  writ,  billf  or  pro- 
<<  cess  is  taken  out,**  are  general  enough 


to  include  the  case  where  the  party 
has  not  been  arrested ;  and  besides  it 
would  be  attended,  with  mischievous 
consequence  to  set  aside  bail-bonds 
taken  civilly  without  exposing  the 
party  to  an  arrest.  1  Str.  444.  Waikins 
V.  Parry.  Ibid.  643.  Haley  v.  Fiiz- 
gerald.{f) 

The  nature  and  form  of  the  security 
required  by  the  second  branch  of  the 
statute,  is  hy  bond;  therefore  an  agree- 
ment in  writing,  made  by  a  third  person 
with  the  bailiff  of  the  sheriff,  to  put 
in  good  bail,  for  a  person  arrested  on 
mesne  process,  on  or  before  the  return 
of  the  writ,  or  to  surrender  the  body  to 
the  bailiff,  or  on  default  thereof  to  pay 
debt  and  costs,  in  consideration  of  his 
discharging  the  party  arrested,  is  held  to 
be  void.(^)  Indeed^  if  the  security  had 
been  by  bond  it  would  be  void,  because 


return-day  of  the  writ ;  there  the  court 
held  that  the  action  would  not  lie,  for 
the  attachment  is  plainly  in  the  nature 
of  mesne  process  and  not  of  an  exe- 
cution, inasmuch  as  its  object  is  to  bring 
the  defendant  into  court  to  answer,  not 
to  satirfy  the  plaintiff;  and  Bayley  J., 
speaking  of  Morris  v.  Hayward,  says, 
"  that  case  was  decided  upon  great 
<<  consideration,  and  b  at  variance  vith 
'<  the  subsequent  case  of  Pkelips  v. 
<<  Barrett,  the  foundation  of  which  was, 
"  that  an  attachment  is  a  process  in 
<<  the  nature  of  execution.  But  for  the 
"  reasons  I  have  already  given,  it  seems 
'<  to  me,  that  an  attachment  is  in  the 
"  nature  of  mesne  process,  and  that  the 
<<  principle  on  which  that  decision  took 
**  place  cannot  be  supported." 


(e)  These  decisions  seem  to  have 
proceeded  on  the  mistaken  ground  that 
the  Stat  23  H.  6.  is  a  private  Act ;  but 
since  it  has  been  determined  that  it  is 
a  public  act  (post,  155.  note),  it  seems 
clear  that  the  defendant,  after  oyer  of 
the  bond  and  condition,  in  any  case  to 
which  the  statute  applies,  may  demur 
or  plead  the  necessary  facts  of  his  case 
without  pleading  the  statute.  The 
case  above  put  of  a  bail-bond  on  an 
attachment,  as  appears  by  the  preced- 
ing note,  is  wholly  independent  of  the 
statute. 

(/)  [1  B.&  Ad.  223.  Tayior  v.  Ciow, 
Accord."] 

(g)  [8  Bing.  271.  Lewis  v.  Knight. 
1M.&SC353.  S.C.] 
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well  be  maintaJTied  upon  the  dause  of  the  statute,  ''  that  if  Fostbrne  v. 
"  the  aheriff  return  a  cqn  carpus  or  reddidit  se,  &c.  he  shall  be  Hanson  and 
**  chargeable  to  have  the  bodies,  ftc."  and  here  the  defend- 
ants  have  let  the  prisoner  at  large,  and  returned  cepi  corpus. 


Hooker. 


it  has  been  adjudged  that  the  statute 
requires  the  bond  to  be  made  to  the 
sheriff  himself  as  sueh'hj  his  name  of 
office,  and  not  to  the  sheriff's  bailiffs  ; 
for  though  the  statute  mentions  the 
bailiff  of  >  franchise,  it  means  those 
officers  who  have  the  return  of  pro- 
cess; but  where  it  is  directed  to  the 
sheriff,  the  bond  must  be  made  to  him. 
And  the  condition  of  the  bond  must  be 
for  the  appearance  of  the  party  at  the 
return  of  the  writ,  and  for  no  other 
purpose ;  so  that  if  there  be  any  other 
condition  expressed  in  the  bond,  or  the 
bond  be  single  without  any  condition 
at  all,  or  be  with  an  impossible  one,  the 
bond  IS  void  by  the  statute.  1  T.  R. 
418.  Rogers  v.  Reeves.  Cro.  Eliz.  862. 
Cotton  V.  Wale.  Ibid.  672.  Scryven 
y.Dyther.  Dyer,  119,  120.  10  Rep. 
100.  a,  b.  101.  a.  Beawfage%  case. 
3  Lev.  74^  75.  Graham  v.  Crashaw. 
1  Str.  399.  MiUs  v.  Bond.  S.  C. 
Fort,  363.  2  T.  R.  569.  Samuel  v. 
Evans.  But  the  statute  is  confined  to 
obligations  given  to  the  sheriff,  and  does 
not  extend  to  such  as  are  given  to,  or 
for  the  benefit  of,  the  plaintiff.  There- 
fore, where  an  attorney  undertakes  to 
appear  for  the  defendant,  he  is  bound 
to  do  so,  and  the  court  will  enforce  a 
performance  of  such  his  contract  with 
the  plaintiff,  by  attachment,  though  his 
undertaking  be  not  in  the  form  pre- 
scribed by  the  statute.  Cro.  Eliz.  190. 
Milward  v.  Clerh.  1  Sid.  132.  Benshin 
V.  French.  S.  C.  1  Lev.  98.  1  T.  R. 
422.    Rogers  v.  Reeves.      So  a  bond 


given  to  the  plmntiff  in  another  form 
than  that  which  the  statute  prescribes 
IS  valid;  the  distinction  being  where 
the  undertaking  is  to  the  plaintiff  and 
where  it  is  made  to  the  sheriff.  2  Mod. 
304,  305.  HalL  v.  Carter.  (A)  If  it  ap- 
pear on  the  face  of  the  declaration,  or 
upon  oyer,  that  the  bond  is  void  by  the 
provisions  of  the 'statute,  the  defend- 
ant may  demur ;  but  if  it  do  not  he 
must  plead  the  statute  (t);  or  if,  by 
pleading  or  otherwise,  the  objection 
appears  in  any  part  of  the  record,  he 
maymove  in  arrest  of  judgment  2T.  R. 
575.  Samuel  v.  Evans.  If  the  bond 
was  in  truth  made  to  the  sheriff  as 
suchf  but  by  mistake  he  declares  as 
upon  a  common  bond,  and  the  defend- 
any  prays  oyer  of  the  bond,  and  says, 
**  it  is  read  to  him,  &c."  without  set- 
ting it  out,  and  then  prays  oyer  of  the 
condition,  which  he  sets  out  at  large  in 
hac  verba,  whereby  it  appears  to  be 
a  bail-bond,  and  pleads  the  statute 
23  H.  6.,  and  that  the  bond  was  given 
for  ease  and  favour,  the  plea  will  jmm^ 
fade  be  an  answer  to  the  action,  be- 
cause it  is  not  alleged  that  the  bond 
was  made  to  the  plaintiff  as  sheriff; 
but  the  plaintiff  may  make  his  declara- 
tion good  in  his  replication,  by  praying 
that  the  bond  may  be  enrolled,  and 
then  setting  it  out  at  large,  and  aver- 
ring that  he  was  sheriff,  &c,  the  arrest 
of  the  defendant,  &c.,  and  that  the  bond 
was  made  to  him  as  sheriff,  and  travers- 
ing the  ease  and  favour.  Garth.  301, 
302.  Abney  v.  White.     See  the  form  of 


(A)  4  East,  568.  Sedgworth  v.  Spicer. 
2  Smith,  52.  Parher  \.  England. 


(i)  i.e.  He  must  plead  such  facts 
as  shew  that  it  is  void  by  the  statute. 
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Posterne  versus  Hanson  and  Hooker. 


FosTERKB  V.  therefore  by  the  express  words  of  the  statute  they  are  ohaige* 
IlANsoKand  able  with  the  body  of  the  prisoner.  For  before  the  makhig 
,  of  the  statute,  if  the  sheriff  had  taken  a  prisoner  by  writ,  and 

If  a  sheriff  be-  ^®*  ^™  **  huTge,  and  afterwards  returned  cepi  corpus,  it  is  dear 
fore  the  statute  that  he  was  chargeable  to  the  action  of  the  party,  either  for 
arrested  a  per-  ^^  cscape  or  for  a  falsc  retum,  at  the  election  of  the  party 
son  upon  mesne  grfevcd  (4);  60  it  was  concludcd  it  should  be  in  the  present 

process,  and  let   °  ^   ^  '^ 

him  at  large,        Case. 

and  afterwards 

returned  cepi  corpiu,  he  was  liable  to  an  action  either  for  an  escape  or  for  a  fiilse  retum. 


doing  of  it,  1  Lutw.  680.  685.  Blewet 
V.  Appleby.  See  also  1  Saund.  9  b. 
Jevens  v.  Harridge^  note  (1).  The 
bond  must  also  be  taken  by  the  sheriff 
before  the  retum  of  the  writ,  otherwise 
it  is  void.  1  Ld.  Raym.  352.  PuUein 
v.  Benson,  (K) 

But  it  is  not  required  by  the  statute 
to  insert  the  nature  of  the  action  in  the 
condition  of  the  bond ;  if  it  sets  forth 
the  parties,  and  the  time  and  place  of 
appearance  substantially^  it  is  sufficient: 
therefore  a  mere  informality,  or  vari- 
ance between  the  condition  and  process, 
in  the  description  of  the  action,  or  of 
the  time  and  place  of  appearance,  does 
not  vitiate  the  bond.  (/)  Thus  where 
the  condition  was  to  answeMhe  plaintiff 
in  a  plea  of  debt  generally^  but  the 
writ  was  to  answer  the  plaintiff  in  a  plea 
of  debt  for  320/.,  the  variance  was  held 
not  to  be  material.  Cro.  Jac.  286.  ViU 
Hers  V.  Hastings^  So  where  the  latitat 
was  to  answer  the  plaintiff  in  a  plea  of 
trespass^  and  the  condition  was  to  an- 


swer the  plaint  iff  ^en^roZ/y^  without  men* 
tioning  any  plea,  it  was  held  to  be  no 
objection ;  for  no  other  action  shall  be  in- 
tended, the  statute  only  requiring  an  ap- 
pearance, and  not  the  words  ad  respon- 
ctendunij  &c.,  which  arc  mere  surplusage. 
2  Lev.  123, 124'.  Kirkebridge  v.  Wilson. 
So  where  the  condition  was  to  appear 
in  trespass  of  100/.,  but  the  writ  was  ia 
a  plea  of  trespass,  and  also  to  a  bill  of 
debt  of  100/.,  the  bond  was  held  good ; 
for  by  Hok  C*  J.  the  appearance,  the 
day,  the  court,  and  the  party  at  whose 
suit,  &c  are  well  expressed,  as  they 
should  be.  2  Show.  51.  Gardiner  v. 
Dudgate,  And  where  the  writ  was  to 
answer  the  plaintiff  in  a  plea  of  trespass^ 
and  also  to  a  bill  for  100/.  of  debt,  and 
the  condition  was  to  answer  in  a  plea 
of  trespass  of  100/.,  the  variance  was 
held  to  be  immaterial.  Sir  T.  Jones» 
137,  138.  Cudwell  v.  Durikin,  So 
where  a  writ  was  in  a  plea  of  trespass, 
and  also  to  a  bilU  and  the  condition  was 
in  a  plea  of  trespass  only,  the  bond  was 


(A)  [1  B.  &  Ad.  226.  Taylor  v.  CloWj 
per  Littledale  J.  Therefore  it  must,  it 
should  seem^  under  the  stat  1  Vict, 
c.  110.,  be  taken  on  or  before  the  eighth 
day  limited  by  the  process  for  putting 
in  bail.]  So  it  is  void  if  executed  be- 
fore the  condition  be  filled  up.  3  Camp. 
181.  Powell  Y.  Duff. 

(/)  [But  where  the  bond,  which  was 
regular  in  aU  other  respects^  alleged,  in 


the  recital  of  the  condition,  that  the  writ, 

&c.  was  delivered  *'  to  the  said ,** 

and  in  the  operative  part  the  words  were, 

"  if  the  said do  cause  special  bail, 

&c."  omitting  the  prisoner's  name,  it 
was  held,  that  this  was  so  material  a 
defect  as  to  nullify  the  bond.  4  A.  &  E. 
228.  Holden  v.  Baphael.  5  N.  &  M. 
655.  S.  C] 
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But  it  was  answered  and  resolved  by  the  courts  that  the  Posternb  v. 

action  does  not  lie,  because  now  the  sheriff  is  compellable  by  Hanson  and 

the  statute  to  let  the  prisoner  at  large,  upon  reasonable  sureties,  ^     ooker>^ 

&C.  (5) ;  therefore  when  the  law  compels  the  sheriff  to  do  so,  ^^  sheriff  is 

he  shall  not  be  subject  to  an  action  for  doing  his  duty  bound  by  the 

in  obedience  to  the  law.     And  though  in  the  time  of  the  prisoner  at**  * 

late  disorder,  there  was  an  opinion  that  such  action  lies,  yet  l^g^i  on  rea- 

the  court  altogether  condemned  such  opinion,  and  said,  that  and  therefore*^ 

the  law  was  clearly  otherwise.  (6)    And  as  to  the  clause  of  not liaWeto  an 

•^  ^   ^  action  for  so 

the  statute,  that  if  the  sheriff  return  cepi  carpus,  he  shall  be  doing, 

chargeable  to  have  the  body,  &c  it  is  to  be  understood  that  the  J^^  Bhcriff  re- 

sheriff  may  be  (7)  amerced  for  not  haying  the  body  at  the  but  has  not  the 

day ;  and  because  he  is  liable  to  be  amerced  to  the  king  for  not  ^^  -^  ^^^  ^^^' 

having  the  body,  the  statute  gives  him  advice  that  the  sureties  amerced, 

shall  have  sufficient  within  the  county  for  his  indemnity.  UwrI^^m-- 

And  at  common  law  if  the  sheriff  had  arrested  any  man  by  «»t«^  by  writ 

the  king's  writ,  the  prisoner  could  only  be  delivered  by  writ  delivered  by 

de  Jiamine  replegiandoy  as  Twysden  justice  sidd,  and  as  the  law  ^^^i^**^ 

8eems  to  be  (8);  and  if  the  sheriff  had  arrested  a  prisoner,  and  if  the  sheriff 

and  detained  him  in  his  custody,  and,  at  the  day  of  the  return  f  ^^,„2l 

of  the  writ,  returned  cepi  carpus,  but  had  not  the  body  in  cepi  eorjmt,  but 

court,  the  sheriff  would  have  been  amerced;  but  the  party  ilft^^rt |ft^e^ 

could  not  have  maintained  an  action  against  him ;  so  now  the  ntum  of  the 

statute  compelling  him  to  let  the  prisoner  at  large  upon  rea-  rmercedT  So  it 

eonable  sureties,  &c.  and  if  he  do  so,  as  it  is  averred  in  his  »  now  since  the 
plea  he  did,  he  shall  be  in  the  same  condition  as  if  at  corn- 


nevertheless  held  good.  6  Mod.  122.  «  and  shall  be  rejected."  Fort.  S68. 
Grovenor  v.  Soame.  So  an  objection,  Davenport  v.  Parker.  And  where  the 
that  in  'the  condition  of  the  bail-bond  sheriff,  upon  an  original  writ  in  a  plea 
it  was  not  said  whose  bill  the  defend,  of  trespass  upon  the  case  upon  promises, 
ant  was  to  answer,  was  overruled,  and  took  a  bail-bond  conditioned  for  the 
Parker  C.  J.  said,  that  the  statute  only  defendant's  appearance  in  a  plea  of  tres^ 
requires  that  the  sheriff  should  take  a  pasSy  the  court  held  it  to  be  valid, 
bond  conditioned  for  the  appearance  of  6  T.  R.  702.  Owen  v.  NaiL  It  should 
the  party  such  a  day  at  Westminster;  seem  therefore,  from  these  authorities, 
it  does  not  say  even  to  answer  the  that  the  case  of  Jiforc  v.  Finc/i,  2  Lev. 
plaintiff.  lOMod.327.  Renchv.Britton.  177.,  where  it  was  held  that  the  bond 
So  where  the  process  was  in  an  action  was  void  because  the  condition  did  not 
of  trover,  and  the  condition  was  to  ap-  state  whose  bill  the  defendant  was  to 
pear  to  answer  in  a  plea  of  trespass  on  answer,  is  not  law.  So  with  respect  to 
the  case  upon  promises  ;  though  it  was  the  place  of  appearance^  it  has  been  ad- 
urged  to  be  at  variance,  the  court  said  judged  that  the  condition  of  the  bond 
"  ^  respondendum  is  only  surplusage,  for  the  defendant  to  appear  before  his 
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Posteme  versus  Hanson  and  Hooker. 


Posterns  v. 

Hanson  and 

Hooker. 


The  words  «*  0. 
"  andR.having 
«<  iufficiaU"  are 
as  good  words 
of  averment  as 
«  that  the  taid 
«  0.andR.had 
«  iuffieiaU,** 
•  See  p.  55, 
t    [61    ] 


mon  law  he  liad  retained  the  prisoner  in  his  custody,  and 
shall  only  be  amerced  to  the  king  for  not  having  the  body  of 
the  prisoner,  as  he  would  have  been  before  the  statute,  when 
he  kept  the  prisoner  in  his  custody.  Wherefore  it  was  ad- 
judged for  the,  defendants  by  the  whole  court  Winnington 
for  the  plaintiiF;  Saunders  for  the  defendants. 

Note — It  was  agreed  by  the  whole  court,  that  the  averment 
by  these  words,  namely  (*), ''  the  said  Obedia  Allen  and  Richard 
"  Lee  havinff  (f)  sufficient  within  the  said  county,  to  wit,  at 
"  Westminster  aforesaid,  ftc."  was  as  well  as  if  it  had  been  by 
the  words  '^  That  the  said  Obedia  Alien  and  Richard  Lee  liad 
sufficient  within  the  said  county,  &c.  (9) 


majesty's  jusHces  of  the  Kings  Bench  at 
Westminster  wsA  no  variance  from  the 
writ,  which  was  to  appear  before  our  lord 
the  hing  at  Westminster.  2  Lev.  180. 
Kirhhide  v.  Dghe.  S.  P.  2  Vent.  237. 
Lawson  v.  Haddodu  And  where  the 
writ  by  original  was  returnable  before 
our  lord  the  king,  wheresoever  he  should 
then  be  in  England^  and  the  condition 
was  without  the  words  wheresoever  &c., 
the  court  said  that  there  are  no  set  forms 
of  words  for  those  bonds,  but  if  in  sub* 
stance  they  are  to  appear  according  to 
the  design  of  the  writ,  it  was  sufficient : 
and  they  cited  a  case,  where  the  con- 
dition of  the  bond  was  to  appear  in  the 


office  of  pleas  in  the  court  of  Exchequer 
at  Westminstery  and  held  well,  though 
the  process  was  to  appear  before  the 
barons,  and  that  they  would  understand 
that  by  appearing  before  the  king,  was 
meant  before  the  king  in  his  court,  and 
not  before  the  king  in  his  person,  and 
judgment  was  given  for  the  plaintiff. 
2  Str.  1155.  Skuttleworth  v.  Pilhington. 
S.  C.  cited  in  1  T.  R.  240.  King  v. 
Pippett  (fit) 

If  the  defendant  does  not  appear  at 
the  return  of  the  writ(n)  according  to 
the  condition ;  that  is,  if  he  does  not  put 
in  and  perfect  bail  above  in  due  time, 
the  bail-bond  is  forfeited  (o) ;  and  the 


(m)  So  where  the  writ  was  to  appear 
before  the  king  wheresoever  &c.,  and  the 
condition  before  the  king  at  Westmin^ 
ster^  it  was  held  good.  9  East,  55,  Jones 
V.  Stordy,  See  also  3  B.  Moore,  214. 
BonfeUow  v.  Steward.  But  where  the 
writ  was  to  appear  before  his  majesty's 
justices  of  the  bench  at  Westminster^  and 
the  condition  before  the  hing  at  West' 
minstery  the  variance  was  held  fatal, 
for  they  are  different  courts ;  6  Taunt. 
551.  Renalds  v.  Smith;  2  Marsh.  258. 
S.  C. ;  for  which  difference  see  3  M.  & 
S.  166.  Impey  v.  Taylor.  7  Taunt.  271. 
Mil  V.  PoUon.    1  B.  Moore,  19.  S.  C. 


[See,  however,  5  Bing.  32.  Crofts  v. 
Stochley.     2  Moo.  &  P.  81.  S.  C] 

(n)  [Or  rather,  at  the  day  and  place, 
according  to  the  exigency  of  the  writ; 
for  by  Stat.  1  Vict  c.  1 10.  the  writ  is  re- 
turnable immediately  after  its  execu- 
tion.] 

(o)  [If  he  does  not  put  in  bail  above 
within  eight  days  after  the  arrest,  ac- 
cording to  the  exigency  of  the  writ,  the 
plaintiff  may  proceed  on  the  bail-bond 
immediately;  for  the  rule  H.  T.  2 W.  4. 
r.  24>.  (which  forbids  proceeding  on  the 
bail-bond  until  after  four  days,  &c. 
from  the  appearance  day)  has  been  su- 
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plaintiff  may  either  take  an  aasignment 
of  it>  or  proceed  against  the  sheriff  to 
compel  Mm  to  return  the  writ,  and  bring 
in  the  body  of  the  defendant,  or  in  other 
words  to  put  in  and  perfect  bail.  If  the 
bail  below  are  sufficient,  it  is  usual  for 
the  plaintiff  to  take  an  assignment  of  the 
bail-bond,  which,  it  seems,  he  cannot  do 
after  service  of  the  rule  to  bring  iu  the 
body,  because  he  has  made  his  election 
to  proceed  against  the  sheriff.  Imp. 
£.  B.  126, 127.  4th  ed.  (t)  But  if  the 
plaintiff  takes  an  assignment  of  the  bail- 
bond,  he  dbcharges  the  sheriff,  and  the 
court  will  not  grant  a  rule  upon  him  to 
return  the  writ  Gilb.C.P.21.  1  Salk. 
99.  Eiherick  v.  Cawper.  1  Wils.  22S. 
Lord  Brook  ▼.  Stone.  So  by  taking 
such  assignment,  if  the  bail  to  the  sheriff 
become  bail  above,  the  plaintiff  cannot 
except  to  them ;  for  the  acceptance  of 
the  assignment  is  an  admission  of  the 


sufficiency  of  the  bail.  1  Salk.  97.  Afum. 
7  Mod.  62.  Fish  v.  Homer.  Ibid.  1 17. 
How  V.  GranviUe.  6  Mod.  122.  Grove^ 
nor  V.  Soame.  (p)  By  statute  4  Ann. 
c.  16.  s.2a  it  is  enacted,  <<  that  if  any 
"  person  shall  be  arrested  by  any  writ, 
*'  bill,  or  process  issuing  out  of  any  of 
**  the  courts  of  record  at  Westminster^ 
**  at  the  suit  of  any  common  person,  and 
*<  the  sheriff  or  other  officer  taketh  bail 
**  from  such  person  against  whom  such 
'<  writ,  bill,  or  process  is  taken  out,  the 
'<  sheriff  or  other  officer,  at  the  request 
«  and  costs  of  the  plaintiff  in  such  action 
**  or  suit,  or  his  lawful  attorney,  shall 
*^  assign  to  the  plaintiff  in  such  action 
**  the  bail-bond,  or  other  security,  taken 
*^  from  such  bail,  by  indorsing  the  same, 
*^  and  attesting  it  under  his  hand  and 
<<  seal  in  the  presence  of  two  or  more 
"  credible  witnesses  (y),  which  may  be 
**  done  without  any  stamp,    provided 


perseded  by  the  Uniformity  of  Process 
Act  5  B.  &  Ad.  460.  Hiiiary  y.  Bowies. 
But  by  the  Rule,  H.  T.  2  W.4.  v.  28. 
''  a  plaintiff  shall  not  be  at  liberty  to 
"  proceed  on  the  bail  bond  pending  a 
'  rule  to  bring  in  the  body  of  the  de- 
-  fendanf] 

(t)  Mr.  Tidd  in  his  Practice,  p.  319. 
citing  Bobertson  [v.  Otoeny  M.  T.  ^S 
Geo.  3.  Poidevin  v.  Harvey^  M.  T.  51 
Geo.3.K.B.  3  Bos.  &  Pull. 564.  Wright 
V.  Walher^  says  that  he  may  take  an  as- 
signment after  service  of  the  rule  to  bring 
in  the  body ;  and  it  should  seem  that  the 
practice  of  K.B.  is  so.  But  it  is  other- 
wise in  C.  B.  1  Bing.  181.  Blachfordv. 
Hawkins,  [However,  it  should  seem  that 
the  plaintiff  at  this  stage,  and  even  after 
anattachment  has  issued  against  the  she- 
riff, may  waive  the  proceedings  against 
him,  and  take  his  remedy  against  the 
bail.  I  Cr.  &  J.  91. 10^  Laddy.Ama- 
Mdu    Antd,  VoL  I.  p.  161.  note  (c). 

ip)  [But  now  by  Reg.  Gen.  (Prac- 
VOL.  II.  PABT  I. 


tice),  H.  T.  2  W.  4.  r.  15.,  "  when  bail 
*^  to  the  sheriff  become  bail  to  the  ac- 
**  tion,  the  plaintiff  may  except  to  them, 
**  though  he  has  taken  an  assignment 
<^  of  the  bail-bond."  And  even  before 
this  rule],  if  the  bail  were  excepted  to 
before  an  assignment  of  the  bond  was 
taken,  they  were  bound  to  justify  not- 
withstanding such  assignment  1 1  East, 
321.  Hill  v.  Jones. 

(q)  [These  words  imply  that  the 
witnesses  shall  be  disinterested  persons, 
and  different  from  the  assignor  and  as- 
signee. Therefore  an  assignment  is 
invalid,  if  executed  in  the  presence  of, 
and  attested  by,  the  plaintiff  in  the  ac- 
tion and  another  person.  1  M.  &  W. 
424.  White  V.  Barrack.  I  Tyrw.  & 
Or.  764.  S.  C.  nomine  Wright  v.  ^ar- 
rack.  It  is  not  necessary  that  the  wit- 
nesses should  subscribe  their  names  in 
the  presence  of  the  sheriff.  1  Bing.  N.  C. 
433.  Phillips  v.  Barlow.  1  Scott,  322. 
S.C.] 
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**  the  assignment  so  endorsed  be  duly 
^*  stamped  before  any  action  be  brought 
**  thereupon ;  and  if  the  said  bail-bond, 
'^  or  assignment,  or  other  security  taken 
<'  for  bail,  be  forfeited,  the  plaintiff  in 
<<  such  action,  after  such  assignment 
<<  made,  may  bring  an  action  and  suit 
<'  thereupon  in  his  own  name;  and  the 
"  court,  where  the  action  is  brought, 
<<  may  by  rule  or  rules  of  the  same 
^'  court,  give  such  relief  to  the  plaintiff 
*'  and  defendant  in  the  original  action, 
**  and  to  the  bail  upon  the  said  bond  or 
<<  other  security  taken  from  such  bail, 
^'  as  is  agreeable  to  justice  and  reason, 
'<  and  that  such  rule  or  rules  of  the  said 
'<  court  shall  have  the  nature  and  effect 
'*  of  a  defeasance  to  such  bail-bond  or 
"  other  security  for  bail/'  This  statute 
is  compulsory  upon  the  sheriff  to  assign 
the  bail-bond  at  the  request  of  the 
party,  and  if  he  refoses,  he  is  liable  to 
an  action  upon  the  case.  7  T.  R.  122. 
Stamper  v.  MiUxmme,  According  to 
the  practice  of  the  court  of  K.  B.,  if 
the  defendant  neglects  to  put  in  and 
perfect  bail  above,  and  the  plaintiff  does 
not  declare  in  the  original  action  within 


two  terms  after  the  return  of  the  writ, 
he  is  not  held  to  be  out  of  court,  but 
may  still  take  an  assignmentof  the  bail- 
bond  ;  for  he  is  not  bound  to  declare  de 
bene  esse  (r)  within  the  time  limited  for 
the  defendant's  appearance,  and  o^ 
that  time  he  cannot  declare  until  the  de- 
fendant has  actually  appeared.  2  Str. 
1262.  Merryman  v.  Carpenter.  Tidd's 
K.  B.  156.  2d  ed.  But  in  the  C.  B.  the 
practice  is  otherwise ;  for  it  is  held  to 
be  the  settled  practice,  of  that  court, 
that  if  the  plaintiff  does  not  declare 
within  two  terms,  that  is,  before  the 
essoin  day  of  the  third  term  inehui99^ 
after  the  return  of  the  writ,  he  is  out  of 
court,  and  therefore  cannot  take  an  as* 
signment  of  the  bail-bond ;  for  that  by 
the  sound  construotioa  of  the  statute  of 
Anne,  the  suit  must  be  depending  whea 
the  bail-bond  is  assigned.  £  Black.  Rep. 
876,  877.  Sparraur  v.  iVby/br.  (*) 

It  is  held  that  the  assignment  may 
be  made  by  the  under-sheriff  in  the 
name  ef  the  high-sheriff,  as  well  as  by 
the  high-sheriff  himself,  but  not  by  the 
under-sheriff's  elerh.  1  Str.  60.  Kiisan 
V.  Pagg.    S.  C.  10  Mod.  288.  (t)    And 


(r)  ITormerly,  where  the  process  was 
against  the  persany  the  plaintiff  might 
have  declared,  under  certain  circum- 
stances, de  bene  esse,  before  the  defend- 
ant's appearance.  But  since  the  stat. 
1  &  2  Vict  c.  1 10.,  as  all  personal  actions 
must  be  commenced  by  writ  of  sum- 
mons, which  is  not  a  process  against  the 
person,  this  practice  has  become  ob- 
solete, though  not,  perhaps,  altogether 
annihilated,  for  the  case  of  a  remanded 
Insolvent  is  by  sect  85.  taken  out  of 
the  operation  of  the  Act ;  and,  there- 
fore, the  old  process  of  detainer  may 
still  be  had  against  him.  5  M.  &  W. 
28.  Tumor  v.  Darnell  11  A.  &.  E.  165. 
Grrowcoch  V.  WaHer,'] 

(<)  See  antfe,  Vol.  I.  p.  161.  note(c). 
[By  the  rule  H.  T.  2  W.4.  r.  35.,  «  a 


"  plaintiff  shall  be  deemed  out  of  court 
"  unless  he  declare  within  one  year  after 
'^  the  process  is  returnable."  Conse. 
quently,  after  the  passing  of  the  Uni- 
formity of  Process  Act,  and  before  the 
Stat  1  &  2  Vict  c.  1 10.,  the  plaintiff  was 
out  of  court  if  he  did  not  declare  withia 
a  year  after  the  arrest ;  for  the  ccqnas 
was  the  process  by  which  the  action  was 
commenced,  and  it  was  returnable  im- 
mediately after  the  execution  thereoH 
But  since  the  stat  of  Vict  the  summons 
is  the  process  ^by  which  the  action  is 
commenced,  and  the  proceeding  by 
capias  is  merely  collateral  to  it  See 
post,  p.  68.  et  seq.  note  (i).] 

(t)  Contra,  4  Camp.  36.  Middkton 
V.  Sandford.    Tidd,  322. 
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Ae  action  may  be  brought  in  any 
county  in  which  the  assignment  is  stated 
to  be  made ;  as  if  the  bail-bond  be  given 
to  the  sheriff  of  S.y  the  assignment  may 
be  stated  to  be  made  in  the  county  ofB. 
or  any  other  county^  and  the  venue  laid 
there.  2Str.  727.  Gregsan  v.  Heather. 
S.  a  2  Ld.  Raym.  1455.  (ti)  And  the 
assignee  most  bring  the  action  in  the 
some  court  out  of  which  the  process 
issued,  on  which  the  bail-bond  is  taken; 
for  this  is  necessary  in  order  to  give  the 
parties  the  relief  intended  by  the  statute ; 
I  Burr.  64£.  Chesterton  v.  SRddlehurst. 
S  Burr.  192S.  WaUan  v.  Bent.  3  Wils. 
348.  Morris  v.  Rees.  2  Black.  Rep. 
888;  S.C.  Ibid.  877.  S.P.(a?);  but 
the  sheriff  himself  may  sue  on  the  bond 
in  any  other  court  1  H.  Black.  631. 
Newman  v.  Faucet.  However^  the  court 
of  King's  Bench  decided  that  the  actioh 
on  the  bail-bond,  whether  brought  by 
the  sheriff  or  other  officer  to  whom  it 
was  given,  or  by  the  assignee,  must  he 
commenced  in  the  cpurt  where  the  od- 
ginal  action  was  brought,  assigning  as 
a  reason  that  the  statute  of  Anne  gives 
the  power  of  relief  in  one  case  as  well 
as  in  the  other.  8  T.  R.  152.  Do- 
natty  V.  Barclay.,  (y)  The  sheriff,  or 
the  assignee  of  the  bail-bond,  cannot 
hold  to  bail,  either  the  defendant  or 
his  bail,  in  an  action  brought  by  either 
of  them,  on  that  bond ;  6  T.  R.  336. 
Brander  v.  Robson.  8  T.  R.  450.  Md- 
Ush  V.  Petherieh;  but  if  the  sheriff  or 
assignee  recover  judgment  against  the 


defendant  or  his  bail  in  the  action  on 
the  bail  bond,  they  may  be  holden  to 
bail  in  an  action  on  the  judgment. 
8  T.  R.  85.  Prendergast  v.  Davis.  It 
is  held  sufficient  for  the  assignee  of  the 
bail-bond  to  state  in  his  declaration 
that  the  sheriff  assigned  the  bond  to 
him  according  to  Reform  of  the  statute^ 
without  adding,'  ^*  that  the  assignment 
**  was  under  the  hand  and  seal  of  the 
«  sheriff."  WQles's  Rep.  408.  Dawes  v. 
Papworih.  (z)  And  the  defendant  may 
plead  that  he  did  not  assign  &c.,  oc- 
eording  to  the  form  of  the  statute;  and 
the  plaintiff  may  tender  an  issue  on  it 
in  those  words.  Ibid.  On  which  he 
must  prove  that  the  assignment  was,  ac- 
cording to  the  statute,  under  the  hand 
and  seal  of  the  sheriff.  Ibid.  The  bail 
to  the  sheriff  are  liable  to  satisfy  the 
whole  debt  due  to  the  plaintiff  to  the 
full  extent  of  the  penalty  of  the  bond, 
though  beyond  the  sum  sworn  to,  and 
costs.  See  2  Ld.  Raym.  1564.  Mifflin  v. 
Morgan.  Cowp.  71*  Orton  v.  Vincent. 
1 H.  Black.  76.  JUitehell  v.  Gibbons,  (a) 
And  each  of  them  is  liable  for  his  own 
costs,  as  well  as  those  of  the  original 
action.  Apd  where  several  actions  are 
brought,  it  is  usual,  in  suing  out  exe- 
cution, to  apportion  the  debt  and  costs 
.  in  the  original  action  amongst  the  dif- 
ferent defendants,  so  that  a  part  may  be 
levied  on  each,  together  with  his  own 
costs.  Tidd,  P.  K.  B.  159.  2d  ed.  (b) 
If  the  defendant  does  not  justify  bail  in 
four  days  exclusive  after  notice  of  ex- 


(tf )  See  ante,  Vol.  I.  p.  74  a.  note  (ft). 

(x)  [See  7  Dowl.  462.  Nelson  v. 
Hartlyf  per  Parke  B.] 

(y)  S.  P.  2  Camp.  396.  Wnght  v. 
Watmstey.  [But  now  by  Reg.  Gen. 
(Practice),  B.T.  2W.4.  n28.,  "an 
<<  action  may  be  brought  upon  the 
'« bail-bond  by  the  sheriff  himself  in 
**  any  court."] 


(z;}  [8  M.  & W.  133.  Lewis  v.Parhes. 
S.  P.  ruled  on  special  demurrer.] 

(a)  S.  P.  8  T.  R.  29.  Stevenson  v. 
Cameron.  1  East,  91.  note.  [As  to 
what  costs  are  recoverable  since  stat. 
1  Vict  c.  llOn  flee  2  Q.  B.  117.  BeUs 
v.  SmyUu} 

(b)  As  to  bringing  several  actions, 
see  ante,  Vol.1. 161.  note  (c). 
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ception  to  them»  the  plaintiff  may  take 
an  assignment  of  th&  bail-bond  (c) ;  but 
if  the  fourth  day  be  the  last  day  of  the 
term,  and  the  defendant  do  not  justify 
his  bail  before  the  rising  of  the  court, 
the  plaintiff  may  take  an  assignment  of 
the  bail-bond  on  that  day  after  the  rising 
of  the  court  8  T,R.4.  Dent  v,  Wes- 
ton, (d) 

If  the  plaintiff  die  after  the  arrest, 
and  before  the  return  of  the  writ  (e),  the 
court  will  set  aside  the  proceedings  on 
the  bail-bond.  8  Mod.  240.  Hutchinson 
V.  Smith.  And  where  the  defendant  dies 
before  the  plaintiff  could  have  had  judg- 
ment against  him,  if  there  has  been  no 
delay  in  putting  in  and  perfecting  bail, 
the  court  will  stay  proceedings  on  the 
bail-bond  upon  payment  of  costs  only : 
but  where  the  plaintiff  might  have  had 
judgment  against  the  defendant,  if  bail 


above  had  been  put  in  and  perfected  ni 
time,  the  bail  to  the  sheriff  are  liable 
for  the  whole  debt  and  costs,,  and  the 
court  will  not  relieve  them.  Cowp.  71* 
Orton  V.  VincenL  (f)  Where  the  de- 
fendant  becomes  a  bankrupt  after  he  haa 
given  a  bail-bond,  the  bail  are  not  dis- 
charged unless  he  obtains  his  certificate 
before  they  are  fixed ;  for  if  he  obtains 
his  certificate  afieruxirdj  they  remain 
liable.  1  Burr.  244.  Wolky  v.  Cchbe. 
Ibid.  436.  CockeriU  Y.Owston.  If  the 
defendant  surrender  himself  to  the  she- 
riff before  the  return  of  the  writ,  the 
bond  may  be  cancelled,  after  which  the 
plaintiff  can  neither  proceed  against  the 
sheriff,  nor  maintain  an  action  against 
him  for  not  assigning  it  6  T.  R.  753. 
Jones  V.  Lander.  7  T.  R.  102.  Stamper 
Milboume,(ff)  And  where  the  bail 
surrender  the  principal  after  the  assign- 


(c)  But  it  is  also  necessary  that  he 
should  enter  the  exception  before  he 
takes  an  assignment;  for  where  the 
plaintiff  had  given  notice  of  exception, 
but  omitted  to  enter  it,  although  the 
defendant  had  acted  on  the  notice,  the 
court  stayed  the  proceedings  on  the 
bail-bond.  1  Chitt  Rep.  174.  ffodson 
v.  Garrett.  [4  D.  &  R.  S65.  Thwaites 
v.  GalUnton.  But  in  3  DowL  425. 
HanwelTs  Bail,  it  was  held,  that  the 
omitting  to  enter  was  waived  by  giving 
notice  of  justification.  By  the  rule 
J7,  T.  2  W.4.  r.  17.,  if  bail  are  excepted 
to  in  vacation,  and  the  notice  of  excep- 
tion require  them  to  justify  before  a 
judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice; 
otherwise,  on  the  first  day  of  the  follow- 
ing term.  -  And  by  the  Rule  J7.  T, 
1  Vict  r.  2.,  in  all  cases  special  bail  may 
be  justified  before  a  judge  at  chambers, 
both  in  term  and  vacation.] 

(d)  [The  plaintiff  may  take  his  as- 
signment the  moment  the  bail-bond  is 


executed,  but  ought  not  to  sue  out  his 
writ  until  the  default  is  made.  1  Cr.  & 
M.  494.  Alston  v.  UnderhilL  3  Tyrw. 
427.  S.  C.  per  Bayley  B.] 

(e)  [t.  e.  since  the  stat  of  1  &  2  Vict, 
c  1 10.,  before  the  expiration  of  the  eight 
days  after  the  execution  of  the  writ. 
See  ant^  p.  59  note  (c).'] 

if)  [But  since  the  stat  1  &  2  Vict, 
c.  110.,  as  the  bailable  proceedings  are 
merely  collateral  to  those  in  the  action» 
the  plaintiff  cannot,  it  should  seem,  in 
any  case,  be  delayed  by  the  default  of 
bail.  2  a  B.  113.  Betis  v.  Smyth. 
1  G.&D.284.  S.C.  11  M.&W.62. 
Ede  V.  CoUingridge.'] 

(g)  I  Bos.  &  Pull.  325.  Maddodts  v. 
Bullcocky  though  it  was  optional  with 
the  sheriff  whether  he  would  accept  the 
surrender  or  not  1  East,  383.  Hamiliom 
V.  Wilson.  10  East  lOa  Plymion  v. 
Howell,  [But  the  law  is  different  under 
the  stat  1  &  2  Vict  c.  1 10.,  by  reason  of 
the  writ  of  capias  being  now  returnable 
immediately  after  execution.    3  A.  &  E. 
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ment  of  the  bail-bond  without  jnstifyingy 
and  after  the  expiration  of  the  time 
allowed  them  to  justify,  the  court  will 
stay  the  proceedings  on  payment  of 
costs.  5  T.  IL  401.  Edwin  v.  AUen. 
Ibid.  5S4.  Meifsey  v.  CameU.  7  T.  R. 
297.  Hardwicky,Bluck.(h) 

(4)  S.P.  1  Sid.2S.  AUenv.Robifuon. 
This  must  be  understood  to  mean,  where 
the  defendant  does  not  put  in,  and  jus. 
tify,  bail  at  all ;  for  in  a  late  case  where 
the  sheriff  permitted  the  party  to  go  at 
large,  wUkout  taking  a  bail-bandy  and 
returned  cepi  corpus^  and,  before  the  ex- 
piration of  the  rule  to  bring  in  the  body 
put  in  bail,  it  was  held  that  he  was  not 
liable  to  an  action,  either  for  an  escape 
or  false  return.  That  was  an  action 
against  the  sheriff  of  Kenty  in  which  the 
first  count  of  the  declaration  stated  that 
the  defendant  had  arrested  one  W,  J.  S. 
and  suffered  him  to  escape,  and  falsely 
returned  cepi  carpus^  and  another  count 
stated  that  the  defendant  neglected  to 
arrest  the  said  fV,  J.  S.,  and  falsely 
Teinmedcepi corpus:  and  on  the  general 
issue  pleaded,  it  appeared  in  evidence 


that  the  defendant  had  actually  arrested 
W.  J.  S»9  but  afterwards  permitted  him 
to  be  at  large  without  having  taken  a 
bail-bond,  and  the  plaintiff  on  the  re-* 
turn  day  ruled  the  defendant  to  return 
the  writ,  who  returned  cepi  carpus^  and 
the  defendant  being  served  with  a  rule 
to  bring  in  the  body,  put  in  bail,  and 
W*  «A  S.  before  the  expiration  of  the 
latter  rule  surrendered  himself  in  dis- 
charge of  those  bail ;  it  was  adjudged 
that  bail  having. been  put  in  within  due 
time  was  an  answer  to  the  action,  the 
object  of  ruling  the  sheriff  to  return  the 
writ  being,  to  ascertain  whether  he  has 
arrested  the  party  or  not,  and  if  he  re- 
turn oept  carpus  he  must  put  in  bail ; 
that,  if  the  action  could  be  maintained, 
it  would  in  fact  be  going  to  a  jury  to 
ascertain  whether  the  caurt  has  done  right 
in  giving  the  sheriff  the  usual  time  to  put 
in  bail;  it  was  a  sufficient  answer  to  the 
action  that  an  appearance  was  entered; 
that  in  this  case  in  Saunders  it  was  said 
by  the  court,  that  if  the  sheriff  take  a 
prisoner^  and  detain  him  in  his  custody, 
and  at  the  return  of  the  writ  return  cqn 


765.  Hodgson  v.  Mee.  5  Nev.  k  M.  S02. 
S.  C.  However,  another  consequence 
of  the  writ  being  so  returnable  is^  that 
the  bail  above  may  be  put  in  either  by 
the  bail  to  the  sheriff  or  by  the  sheriff,  or 
by  the  defendant  himself,  immediately 
after  the  writ  is  executed,  and  the  de- 
fendant may  be  rendered  thereon.] 

(h)  Hardwickr^JSluch  is  contnjhvit 
it  is  overruled  in  7  T.  R.  529.  The  King 
V.  Sheriff  of  Middlesex.  [6  Bing.  251. 
Rex  y.  Sheriff  of  Middlesex.  3  Moo.  & 
P.  594.  S.C.Formeriy  the  plaintiff  could 
not  go  on  with  the  original  action,  with- 
out waiving  his  right  to  proceed  on  the 
bail-bond ;  for,  by  taking  a  step  in  the 
action,  he  admitted  that  the  defendant 
was  in  court.  But  since  the  stat.  1  &  2 
Vict  cllO^  the    bailable  process  is 


wholly  collateral,  and  the  plaintiff  may 
proceed  in  the  action,  notwithstanding 
bail  above  are  not  put  in,  and  he  does 
not  by  so  doing  lose  his  right  to  sue 
the  bail  below.  2  Q.  B.  113.  Betts  v. 
Smgth.  1 G.  &  D.284.  S.  C.  9  M.  & 
W.448.  Beg.y.  Sheriff  of  Montgomery^ 
shire.  Consequently  the  taking  an  as- 
signment of  the  bail-bond  no  longer 
affects  the  right  of  the  plaintiff  to  pro- 
ceed in  the  original  action ;  and  if  bail 
above  are  not  perfected  in  due  time, 
whereupon  he  takes  an  assignment  of 
the  bail-bond,  and  puts  it  in  suit,  the 
court  will  stay  proceedings,  upon  pay- 
ment of  costs,  on  the  defendant's  after^ 
wards  putting  in  and  perfecting  bail. 
11  M.  &  W.  61.  JEde  v.  CoUingridge.} 
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eorpuSf  and  have  not  the  body  in  courts 
he  shall  be  amerced».but  the  partj  shall 
not  have  an  action  against  him.  2  Bos. 
&  PalL  35.  ParienU  v.  Plumptree.  (t) 
But  where  the  sheriff^  who  permits  the 
party  to  go  at  large  without  taking  a 
bail-bond»  has  him  not  at  the  return  of 
the  writy  or»  in  other  words,  does  not  put 


iH  and  petfeiU  ImlwiiUndu^  (m0%  it  is^ 
breach  of  his  duty*  for  which  he  is  an- 
swerable in  an  action  for  an  escape^ 
7  T,  B.  109.  Fulhr  v.  Pr^.  1  Qo9. 
&  Pull.  225.  Webby.MaUhw.  2T.R. 
176,  177.  Atkinson  y.Matieion.(k) 

(5)  And  therefore  if  the  defendant 
tender  a  bail-bond  with  sufficient  sure* 


(t)  [So  if  the  defendant  is  now  ar- 
rested upon  a  capias  issued  under  the 
Stat  1  &  2  Vict.  c.  1 10.,  and  is  permitted 
by  the  sheriff  to  go  at  l^ge  without 
taking  a  bail-bond  or  deposit,  still,  if  bail 
above  be  put  in  within  eight  days,  no  ac« 
tionwill  lie  against  the  sheriff.  10  A. 
&  £.  728.  So  if  the  sheriff  has  neglected 
to  arrest  when  he  might,  yet  if  bail  are 
put  in  within  eight  days  from  such  negli- 
gence, it  is  good.  Ibid.  Under  the  old 
process  it  was  the  duty  of  the  sheriff  to 
arrest  the  defendant  at  the  first  oppor- 
tunity; and  though  no  action  would 
lie  tiU  after  the  return  day,  because  the 
sheriff,  having  neglected  his  duty  once, 
might  still  repair  that  neglect  by  ar« 
resting  the  defendant  and  having  him 
ready  at  the  return  day,  yet  he  ran  the 
risk  of  being  able  to  do  so  after  having 
once  neglected.  So  it  is  now  the  duty 
of  the  sheriff,  when  a  capias  under  the 
Stat  1  &  2  Vict  c  110.  is  delivered  to 
him,  to  arrest  the  defendant^  on  the  first 
opportunity  he  can.  But  some  actual 
dami^e  must  be  shewn  to  make  the 
negligence  of  the  sheriff  in  this  respect 
a  cause  of  action.  1  M.  &  W.  704^ 
Brown  v.  Jairvis,  1  Tyrw;  &  G.  10S3. 
S.  C.  10  A.  h  £.  719.  BandeU  v. 
WhAle.  2  P.  &  D.  602.  S.C.  And  it 
may  be  questioned  whether  the  declara- 
tion ought  not  to  shew  ako  that  the 
writ  was  returnable,  and  some  de&ult 
made  when  so  returnable.  The  objec- 
tion was  taken  in  Brotvn  v.  Jarvis,  but 
did  not  prevaiL  However,  in  RandeS 
V,  Wheble  the  court  expressed  great 


doubt  whether  it  was  not  necessary; 
and  whether  any  action  would  liCf 
if  the  sheriff,  having  once  neglected  to 
arrest  when  he  might»  chose,  on  being 
called  on  to  return  the  writ,  to  retum 
oepi  corpusy  and  put  in  bail  within  eight 
days  from  that  return.  Formerly  the 
return  day  was  fixed  in  the  writ  itself. 
Now  it  is  fixed»  either  by  the  fact  of  its 
being  <  executed,  or .  by  an  order  of  a 
judge,  or  by  lapse  of  a  month.  On 
default .  made  after,  tha  writ  is  return- 
able^ some  legal  damage  necessarily 
arises,  because  a  new  writ  is  necessary* 
10  A.  &;  E.  7^.] 

.  (k)  But  it  is  advisable  in  all  cases, 
before  bringing  an  action  against  the 
sheriff,  to  demand  an  assignment  of  the 
bail-bond,  and  to  insert  in  the  declaration 
a  count  for  not  assigning  the  bond ;  for 
where  the  plaintiff  was  told  by  a  clerk 
on  application  at  the  sheriff's  office  that 
no  bond  had  been  taken,  and  brought 
his  action  declaring  for  an  escape,  and 
also  for  not  arresting,  but  had  no  count 
for  not  ass^ing  the  bond,  and  it  turned 
out  in  evidence  that  a  bond  had  been 
taken,  the  plaintiff  was  nonsuited,  and 
the  court  refused  to  relieve  him.  5  Taant» 
925,  Mendezy,  Bridges.  Indeed  it  seems 
better  in  all  actions  against  the  sheriff 
fbr  defaults  in  executing  mesne  process^ 
to  insert  in  the  declaration  all  the  three 
counts  above  alluded  to.  [No  actioit 
for  such  on  escape  will  lie,  unless  the 
plaintiff  has  sustained  actual  damage. 
4  M.  &  W.  14^.  Williams  v.  Mos^fn^ 
antd,  Vol.  I.  p.  S8.  note  (/>3 
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tiea(/)>  md  the'aliepff  refuse  to  accept 
it»  he  is  liable  to  a  special  action  on  the 
ea$e  («),  but  notto  an  action  of  trespass, 
for  the. refusal  does  not  make  him  a 
trespasser  .  ii6  initio.  Cro.  Car.  196. 
Salmon  y.Pmvivall.  Sir  W.Jones,  226. 
2  Bol.  Abr.  561.  pL  9.  S.C^  Dalt 
Sheriff,  S56.  2  Vent  96.  Beafy  y. 
Sampson.  1SUL22.  AUen\.  Robinsoni 
2  Salk.  609.  Bex  v.  Barlow.  2  Mod. 
31.  Snnih  v.  HalL  Ibid.  84.  Page  r. 
TuUe.  And  the  action  does  not  lie 
against  the  baiiijff'  who  refuses,  but  it 
must  be  brought  against  the  sheriff. 
2  Mod  52.  Smith  r.  BalL  The  clause 
in  the  statute^  which  requires  reason- 
able sureties,  was  introduced  for  the 
benefit  of  the  sheriff^  and  therefore, 
thougk  he  may  insist  upon  two  sureties, 
jet  he  may  take  a  bond  with  one  surety 
<mly*  Sir  W.  Drury*s  case,  cited  10 
Rep.  100.  b.  101.  a.  Btawsage*^  case. 
Cro.  Eliz.  808.  Clyftan  ▼.  Wtb.  Ibid. 
862.  Blaekboum  v.  Miehelboum.  Ibid. 
862.  Cotton  v.  Wale.  Fort  369.  Cook 
V.  BrookkursL  (n)    . 

(6)  S.P.  Crow  Eliz.  624.  Barton  t. 
Aldeworth.     I  Rol.  Abr.  92.  pi.  11. 93. 


pi.  17.  Ibid.  807.  (D.)  pi.  4.  Moor, 
428.  Zaughton  v.  Gardner.  1  Sid.  2% 
2S.  Allen  y.Roinnson.  Ibid.  439.  ParAer 
V.  Welby.  Post,  154.  Benson  v.  Welby. 
1  Vent  55.  Anon.  Ibid.  85.  Parker  v. 
Welbg.  1  Mod.  227.  EUis  v.  Yar^ 
borough.  2  Mod.  177.  S.  C.  6  Mod. 
122.  Grovenor  v.  Soame.  10  Mod. 
288.  Kitton  v.  Fag.  I  Mod.  240.  244w 
Pagev.Tulse.  2Mod.  83.S.C.  ILev. 
86.  Bentley  v.  Bore.  Gilb.  H.  C.  P. 
22.  3d  ed.  Bthericke  v.  Cowper.  1  Ld. 
Raym.  425.  and  1  Salk.  99.,  in  which 
what  Lord  Bolt  is  made  to  say,  that 
if  the  sheriff  takes  insufficient  bail,  he 
is  liable  to  an  action,  jbs  well  as  to 
amercements,  is  not  law,  and  is  noticed 
by  Salkeld  to  be  contrary  to  the  case 
of  Grovenor  v.  Soamey  where  it  was  ad- 
judged, that  no  action  lies  against  the 
sheriff  for  taking  insufficient  bail,  but 
he  shall  be  amerced  if  he  has  not  the 
body. 

(7)  If  the  plaintiff  chooses  to  pro-' 
ceed  against  the  sheriff,  rather  than  take 
an  assignment  of  the  bail-bond,  he  must 
sue  out  a  rule  upon  him  to  return  the 
writ.     This  rule  expires  in  four  days 


(/)  That  iSj  persons  having  sufficient 
within  the  sheriffs  bailiwick  :  for  where 
the  declaration  against  sheriffs  of  Zon- 
d4m  averred  that  the  defendant  tendered 
bail,  having  sufficient  within  London  and 
Middlesex^  and  that  the  defendants 
were  sheriff  of  Middlesex  as  well  as 
sheriffs  of  London^  it  was  held  bad 
on  demurrer.  15  East,  320.  Lovell  v. 
Plomer. 

(m)  [It  was  held  in  Evans  v.  Mosely. 
2  Cr.  &  M.  490.  4  Ty^w.  109.  S.  C. 
that  the  refusing  to  accept  a  bail- 
bond,  conditioned  according  to  the 
exigency  of  a  writ  of  capias  under  the 
Uniformity  of  Process  Act,  subjected  a 
sheriff  to  the  penalties  of  the  stat  of 
H.6.;  and  further,  that  a  bond  con- 


ditioned for  the  putting  in  bail  within 
eight  days  from  the  dag  of  the  date  of 
the  bondy  which  was  also  the  day  of  the 
arrest,  was  sufficient  See  ante,  p.  59. 
note  (c).] 

(n)  If  more  than  two  sureties  be 
tendered  and  two  of  them  are  each 
worth  property  to  the  amount  of  the 
penalty  of  the  bond,  it  is  immaterial 
what  property  the  others  have ;  5  M.  & 
S.  223.  Matson  r. Booth;  but  whether 
it  be  sufficient  to  tender  a  number 
of  sureties  whose  aggregate  property 
amounts  to  the  penalty  of  the  bond, 
although  no  one  of  them  has  property 
to  that  amount,  seems  not  to  be  deter- 
mined. 
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next  after  the  senrice  of  the  rule  in 
London  and  Middlesexy  and  in  six  days 
after  in  any  other  coutnty  or  city(o), 
and  is  obtained  in  K.  B.  from  the  clerk 
of  the  rules^  and  in  C.  B.  from  the  se- 
condaries (p)y  and  is  usually  taken  out 
on  the  return  day  of  the  writ  by  bill  in 
K.  B.  and  on  the  first  day  of  the  term, 
or  quarto  die  post  of  any  other  return 
in  C.  B.  and  in  K.  B.  when  the  pro- 
ceeding is  by  original,  in  order  to  keep 
pace  with  the  time  to  put  in  bail ;  but 
it  cannot  be  taken  out  before  that  time, 
though  tested  in  term  time,  and  if  it 
be  it  is  irregular,  and  an  attachment 
grounded  upon  it  will  be  set  aside. 
1  T.  R.  552.  The  King  v.  Sheriff  of 
ComioalL  (q)  However,  as  we  already 
observed  (note  S),  this  rule  cannot  be 
had  after  the  plaintiff  has  taken  an 
assignment  of  the  bail-bond,  if  it  be 
valid;  for  if  it  be  a  void  bond,  as 
having  been  executed  after  the  return 
of  the  writ,  or  the  like,  2  T.  R.  569. 
Samuel  v.  Evansj  the  sheriff  may,  not- 
withstanding such  assignment,  be  ruled 
to  return  the  writ     1  Wils.  223.  Lord 


Brooke  v.  Stone.  Nor  can  this  rule  be 
taken  out  where  the  writ  was  executed 
by  a  special  bailiff  nominated  by  the 
plaintiff,  or  his  agent,  2  Black.  Rep. 
952.  Hamikon  v.  Dalzidy  whether  it  be 
a  writ  of  execution  or  on  mesne  pro* 
cess.  4T.  R.  119.  De  Moranda  v* 
Dunkin.  (r)  As  the  object  of  this 
rule  is  to  bring  the  sheriff  into  con« 
tempt,  it  must  be  served  personally 
either  on  him,  or  his  under-sheriff. 
Service  on  the  under-sheriff's  agent  in 
London  has  been  held  to  be  insufficient ; 
for  as  six  days  only  are  allowed,  after 
the  service  of  the  rule,  to  return  the 
writ,  it  might  be  impossible  to  obey  the 
rule  in  distant  counties,  if  service  oa 
the  agent  were  sufficient.  Doug.  420. 
The  King  v.  Coles*  But  in  London, 
Middlesex^  and  Surrey^  a  service  on  the 
under-sheriff's  agent  is  held  to  be  suffi- 
cient; and  the  reason  assigned  is,  be* 
cause  the  offices  of  the  agents  for  the 
under-sheriffs  of  those  counties  are 
considered  as  the  offices  of  the  under- 
sheriffii  themselves ;  but  in  these  cases 
if  the  rule  be  served  on  the  agent  any 


(p)  [But  now  by  Reg.  Gen.  M.  T. 
7  W.  4.  it  is  ordered,  that  "  all  rules 
<'  upon  sheriffs,  other  than  the  sheriffs  of 
'^  London  and  Middlesex^  to  return 
«  writs,  either  of  mesne  or  final  process, 
"  and  rules  to  bring  in  the  bodies  of 
^  defendants,  be  eight  day  rules  instead 
"  of  six  day  rules."] 

(p)  [In  term  time  the  rule  is  a  side 
bar  rule,  and  may  now  be  drawn  up  by 
one  of  the  masters  in  either  of  the 
three  courts  as  a  matter  of  course,  on 
producing  a  preecipe  for  it  In  va- 
cation, instead  of  the  rule,  you  may 
obtain  a  judge's  order.  See  Archb. 
Prac.  by  Chitty,  549.  7th  ed.] 

(q)  [As  the  writ  of  capias  under 
the  Stat  1  &  2  Vict  c  1 10,  is  returnable 


immediately  after  execution^  the  rule  or 
order  may  now  be  taken  out  imme- 
diately after  the  arrest,  even  although 
it  takes  place  in  vacation.  5  A.  &  £. 
770.  Hodgson  v.  Mee.  5  Nev.  &  M.  S02. 
S.C.] 

(r)  So  where  the  plaintiff  or  his 
agent  gives  special  directions  to  the 
sheriff's  bailiff.  1  Chitt  Rep.  613.  in 
note,  Porter  v.  Viner.  Pallister  v.  Pal" 
lister.  [See  further  4  Dowl.  171.  Hart 
V.  Weatherleg.']  But  though  a  special 
bailiff  be  appointed  to  arrest,  the  sheriff 
is  responsible  for  the  safe  custody  of  the 
defendant  after  the  arrest  is  made^  and 
the  writ  returned.  8  T.  R.  505.  Taghr 
V.  Richardson.  2  Esp.  591.  Beckfitrd  v, 
WeWy. 
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where  exeqd  ai  the  office^  the  service 
will  be  bacL  Ibid.(/)  If  the  sheriff 
does  not  return  the  writ,  the  court  will 
opon  an  affidavit,  stating  that  the  de- 
ponent personally  served  A.  B^  who 
acts  as  under-sheriff,  with  a  copy  of 
the  rale,  and  (U  the  same  time  shewed 
him  the  original  (which  words  in  italics 
are  held  to  be  essential,  S  T.  R.  S5L 
The  King  v.  Smithies),  and  that  the 
writ  was  not  filed,  grant  an  attachment 
against  him.  (t)  If  he  does  return 
the  writ,  he  must  do  so  on  the  day 
on  which  the  rule  for  returning  it  ex* 
pires,  and  on  default  thereof,  the  plain- 
tiff may  move  for  an  attachment  on  the 
next  day.  4  T.  R.  496.  Reg.  Gen.  (u) 
The  sheriff,  having  arrested  the  party, 
and  let  him  go  at  large  on  bail,  must 
return  cepi  corpus^  and  if  bail  above  be 


not  put  in,  and  perfected,  the  next  step 
for  the  plaintiff  to  take  is,  to  rule  the 
sheriff  to  bring  in  the  body,  {x)  This  rule 
too  expires  in  four  days  after  service, 
in  London  and  Middlesex^  and  in  six  days 
after,  in  every  other  county  (y),  like  the 
rule  to  return  the  writ,  and  must  be 
served  in  the  same  manner  as  that  rule  is. 
The  object  of  the  rule  to  bring  in  the 
body  is  to  compel  the  sheriff,  when  the 
defendant  is  at  large,  to  put  in  and  per- 
fect bail  above.  1  Wils.  262.  Wolfe  v. 
CoUingwood.  It  must  not  be  taken  out 
until  the  day  after  the  expiration  of  the 
rule  to  return  the  writ;  if  it  be,  the 
attachment  founded  upon  it  will  be 
irregular ;  5  T.  R.  479.  HtUchins  v. 
Hird  (z) ;  nor  until  the  time  for  putting 
in  bail  has  expired.  2  H.  Black.  276. 
Bolfe  V.  Stede.  (a)  For  if  those  rules  be 


(s)  If  the  rule  to  return  the  writ 
expired  in  the  vacation,  the  sheriff  had 
formerly  the  whole  of  the  first  day  of 
the  following  term  to  return  the  writ  in 
K.  B.;  5  East,  386.  The  King  v.  Sheriff 
(fBerhs.  1  Smith,  427.  S.C.  Anon.\ 
but  it  was  otherwise  in  C.  B.  5  Taunt 
647.  The  King  v.  Sheriff  of  Middlesex, 
1  Marsh,  270.  S.  C.  [But  now  by  Reg. 
Gen.  H.  T.  2  W.  4.  r.  11.,  "  when  the 
*'  rule  to  return  the  writ  expires  in 
"vacation,  the  sheriff  shall  file  the 
"  writ  at  the  expiration  of  the  rule, 
"or  as  soon  after  as  the  office  shall 
«  open."] 

(t)  Where  the  sheriff  on  being  ruled 
gave  notice  to  the  plaintiff  that  the  writ 
was  lost,  but  that  the  defendant  was  in 
custody,  the  court  of  C.  B.  held  it 
equivalent  to  a  return  of  cepi  corpus^ 
and  set  aside  an  attachment  for  not  re- 
taming  the  writ  1  Marsh,  289.  The 
King  v.  Sheriff  of  Kent, 

(u)  But  where  the  rule  expires  on 
the  last  day  of  term,  an  attachment  may 
be  moved  for  at  the  rising  of  the  court 


on  tiiat  day.  11  East,  591.  7%e  King 
V.  Sheriff  of  Surrey. 

(x)  But  where  the  plaintiff  on  the 
return  of  cepi  corpus  brought  an  action 
against  the  sheriff  for  an  escape  and  re- 
covered, the  court  held  that  he  could 
not  after  this  rule  the  sheriff  to  bring 
in  the  body;  2  B.  &  A.  623.  Borwich 
V.  Walton.  1  Chitt  Rep.  393.  S.  C. ;  nor 
can  he  after  having  taken  a  cognovit 
from  the  defendant ;  for  the  defendant 
appears  in  court  on  giving  the  cognovit, 
and  the  sherifr  has  done  his  duty. 
1  Taunt  159.  The  King  v.  Sheriff  of 
Surrey. 

(g)  [But  see  ant^  p.  61  g  note  (o).] 

(z)  2  East,  241.  The  King  y.  Sheriffs 
qf  London,  S.  P. ;  but  if  the  time  for 
putting  in  bail  has  expired,  the  rule  to 
bring  in  the  body  may  be  taken  on  the 
day  of  the  return  of  cepi  corpus.  4  M. 
&  S.  427.  The  King  v.  Sheriff  of  Mid- 
dlesex. 

(a)  8  East,  525.  The  King  v.  She- 
riff  of  Middlesex,  S.  P.  . 
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taken  out  before,  it  may  happen  that 
the  defendant  will  justify  his  bail  after 
the  sheriff  is  fixed  with  the  debt  and 
costs,  whereby  the  sheriff  will  be  with-* 
out  remedy ;  fpr  if  he  brings  an  action 
on  the  bail-bond  agidnst  the  defendant 
or  his  bail,  they  may  plead  can^^eruit 
ad  diemf  and  so  defeat  the  action, 
Spiccr  Y.  LinneU,  E.  T.  23  Geo.  8.  C.P. 
Imp.  K.  B.  159l  (b) 

The  sheriff  being  thus  called  upon  to 
bring  in  the  body,  must  either  bring  it 
into  court,  or  put  in  and  perfect  bail 
above,  within  the  tune  allowed  him  by 
the  rule.  1  Wils.  262.  Wo^e  y.  CoU 
Imgwood.  If  he  do  not,  it  is  now  con- 
sidered as  a  contempt  for  which  the 
court  will,  on  an  affidavit  of  the  service 
of  the  rule  (c),  and  that  no  bail  has  been 
put  in,  or  that  bail  has  been  put  in 
but  not  perfected,  grant  an  attachment ; 
though  formerly  we  have  seen  the 
practice  was  to  amerce  the  sheriff.  See 
ante,  note  (2).  The  sheriff  has  the 
whole  of  the  day  on  which  the  rule 
to  bring  in  the  body  expires^  to  bring 
it  in;  therefore  the  contempt  is  not 


incurred  till  that  day  be  past,  and  of 
course  an  attachment  cannot  be  moved 
for  until  the  next  day*  (d  ) 

If  the  sheriff  is  called  upon  in  due  time 
after  he  goes  out  of  o&e  to  return  the 
icrit^  and  neglects  to  do  so,  he  is  liable, 
by  the  practice  of  both  courts,  to  an 
attachment  So  he  always  was  in  C.  B. 
if  he  neglected  to  bring  in  the  body  after 
being  served  with  a  rule  for  that  pur- 
pose: However,  in  K.  B*  the  practice 
till  lately  was  to  proceed  against  him  by 
distringas  for  not  bringing  in  the  body. 
But  now  by  rule  of  that  court,  T.  T. 
SI  Geo.  3.,  where  any  sheriff  before 
his  going  out  of  office  shall  arrest  any 
defendant,  and  ^^t  corpus  shall  be  re- 
turned, he  shall  and  may,  within  the 
time  allowed  by  law,  be  called  upon 
to  bring  in  the  body  by  a  rule  for  that 
purpose,  notwithstanding  he  may  be 
out  of  office  before  such  rule  shdl  be 
granted.    4T.R.  379(«) 

The  sheriff  cannot  be  discharged  from 
the  attachment  for  not  bringing  the 
body,  but  upon  payment  of  the  whoh 
debt  and  costs,  and  not  merely  of  the  sum 


(b)  But  the  taking  out  the  rule 
ought  not  to  be  unnecessarily  delayed: 
therefore,  where  the  sheriff  returned 
cepi  corpus  in  Hilary  term,  and  the 
plaintiff  did  not  rule  him  to  bring  in  the 
body  until  Michaelmas  term,  the  court 
of  K.  B.  set  aside  an  attachment  against 
him  for  not  doing  it  7  T.  R.  452.  I^ 
King  V.  Sheriff  of  Surrey.  See  also 
3  Bos.  &  PulL  151.  The  King  v.  Per- 
ring ;  and  9  East,  467.  The  King  v. 
Sheriff  of  Surrey.  1  Taunt  111.  The 
King  V.  Sheriffs  of  London.  [1  Dowl. 
53.  Rex  V.  Sheriffs  of  Middlesex."] 

(c)  1  N.  R.  121.  Barnard  v.  Berger. 
(d  )  The  King  v.  Sheriff  of  Essex, 

cited  in  7  T.  R.  528.    8  T.  R.  464.  The 
King  v.  Sheriff  of  Middlesex.    1  Price, 


338.  The  King  v.  Sheriffs  of  Londm^ 
[4  D.  *  R.  155.  Vahderhaden  v.  Brit- 
ten. The  consequence  was^  that  if  the 
rule  expired  on  the  last  day  of  term,  or 
in  vacation,  the  sheriff  had  the  whole  of 
the  first  day  of  the  next  term  to  justify 
bail,  or  otherwise  comply  with  the  rule. 
But  now,  by  Reg.Gen.H.T.  2W.4.r.  17. 
the  bail  must,  if  the  notice  of  exception 
require  them  so  to  do,  justify  before  a 
judge  in  vacation.  See  Chitt  Arch.  589. 
rthed.] 

(e)  And  if  the  old  sheriff,  after  having 
arrested  the  defendant,  suffers  him  to 
escape,  and  goes  out  of  office  before  the 
return  of  the  writ,  he  is  answerable  for 
the  escape.  4  East,  604.  The  King  v. 
Late  Sheriff  of  Middlesex. 
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jtoorniO)  and  costs.  TT»R.S70.Eieppd 
T.  King.  1  H.  Bkek.  233.  FowUk  v. 
MaekirUo$k.  (/)  And  he  must  then  have 
recouise  against  the  bail  by  ]^ttiug  the 
bail-bond  in  suit  against  tiiem,  though 
in  general  he  is  reimbursed  by  his  officer, 
who  brings  the  action  in  the  sheriff's 
name.  If  the  sheriff  be  in  Contempt  for 
not  bringing  in  the  body,  and  then  the 
defendant  dies,  an  attachment  may  issue 
against  him  afterwards  for  the  prior 
contempt,  though  Ac  original  cause 
abated  by  the  defendant's  death. 
3  T.  R.  183.  The  King  t.  /^teriff  of 
MRddiesex. 

The  attachment  is  often  set  aside  by 
the  favour  of  the  court  upon  termsy 
in  order  to  let  in  a  trial  of  the  merits. 
Those  terms  vary  with  the  circumstances* 


If  the  plaintiff  has  not  lost  a  trial,  the 
court  will  set  aside  the  proceedings 
upon  putting  in  and  perfecting  bail 
above  and  payment  of  costs.  4  T.  E. 
352L  Hitty.BolL  But  if  a  trial  has 
been  lost,  the  court  will  further  require 
that  the  attachment  shall  remain  in  the 
office,  and  stand  as  a  security  for  the 
sum  recovered*  (^)  If  the  application 
be  made  on  behalf  of  the  defendant^ 
it  is  necessary  that  there  should  be  an 
affidavit  of  the  merits ;  or  if  made  by 
the  sheriff,  though  it  cannot  be  ex. 
pected  that  he  should  swear  to  merits, 
the  court  will  require  an  affidavit  that 
the  application  originated  from  him, 
and  was  not  made  in  coUusion  with 
the  defendant  in  the  cause.  7  T.  R. 
S89.  TheKingy.Sher^ofSurrg.(h) 


(/)  And  the  law  is  the  same  unce 
the  Stat  48  Geo.  3.  c  46.  s.  2.  (which 
obliges  the  sheriff  to  take  the  sum  in- 
dorsed on  the  writ,  and  10/.  for  costs  in 
lieu  of  bail)^  in  case  the  sheriff  omit  to 
take  that  sum  on  the  arrest  9  East, 
316.  77le  King  v.  Sheriffs  of  London. 
But  he  is  not  liable  beyond  the  penalty 
of  the  bail-bond,  if  taken.  4  East, 
604.  The  King  V.  Sheriff  of  Middlesex. 
Tidd,  337.  [1  B.  &  Ad.  159.  Bex  v. 
Laie  Sheriff  of  Devon."]  Nor  where 
the  attachment  against  the  sheriff  is  in 
an  action  against  the  acceptor  of  a  bill 
of  exchange,  is  he  liable  to  pay  the  costs 
in  other  actions  against  other  parties  to 
the  bill;  2  B.  &  A.  192.  The  King  v. 
Sheriffs  of  London.  [6  DowL  58a 
Ball  V.  Blaekwood;2  although  the  ac- 
ceptor himself  could  not  have  staid 
the  proceedings  except  upon  payment 
of  those  costs ;  in  which  respect  he  dif- 
fers from  other  parties  to  the  bill,  who 
may  stay  proceedings  on  payment  of 
the  debt  and  their  own  costs  respec- 
tivelr-  ^T.R.e9l.  Smiehv.Woodeock. 
Same  v.  Dudley.      [But  now  by  Reg. 


Gen.  T.  T.  1  Vict  it  is  ordered,  that 
<' in  future,  in  any  action  against  the 
**  acceptor  of  a  bill  of  exchange^  or  the  ^ 
<'  maker  of  a  promissory  note,  the  de- 
**  fendant  shall  be  at  liberty  to  stay 
*f  proceedings,  on  payment  of  the  debt 
^<  and  costs  in  that  action  only."] 

(g)  [Since  the  Stat  l&SVictc.  110. 
this  distinction  appears  to  have  ceased. 
For  the  bailable  proceedings,  being 
merely  collateral  to  the  main  proceed- 
ings in  the  action,  cannot  affect  the  time 
of  trial;  11  M.  &  W.  61,  62.  Ede  v. 
CoUingridge.  2  Q.  B.  113.  Betts  v. 
Smyth;  and  besides,  the  plaintiff  cannot 
now  declare  de  bene  esse  (see  antd, 
p.  61  a.  note  (r)),  which  was  necessary 
in  order  to  entitle  him  to  have  the  at- 
tachment stand  as  a  security.  See  Chitt 
Archb.  569.  7th  ed.] 

(h)  Ace.  8  M.  &  S.  299.  The  King 
V.  Shenff  of  Middlesex.  And  to  the 
same  effect  by  rule  of  the  court  of 
K.B.  ilf.  T.  59  Geo.  8.  2  B.  &  A.  240. 
1  Chitt  Rep.  848.  note  (a),  it  is  ordered 
<*  that  from  and  after  the  last  day  of 
**  this  present  term  no  rule  shall  be 
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But  the  court  will  not  relieve  him,  either 
by  setting  aside  the  attachment,  or  by 
staying  proceedings  in  an  action  for  an 
escape,  if  he  has  been  guilty  of  a  breach 
of  duty  in  discharging  the  defendant 


out  of  custody,  without  the  plaintiff's 
consent^  upon  hb  own  undertaking  to 
appear  and  put  in  bail,  instead  of  taking 
a  bail-bond.  TT.R.2S9.  St  109.  Fuller 
V.  PresL  (i) 


<<  drawn  up  for  setting  aside  an  attach- 
*^  ment  regularly  obtained  against  a 
<<  sheriff  for  not  bringing  in  the  body, 
**  or  for  staying  proceedings  regularly 
**  commenced  on  the  assignment  of 
<<  any  bail-bond,  unless  the  application 
'<  for  such  rule  shall  (if  made  on  the 
«  part  of  the  original  defendant)  be 
*'  grounded  upon  an  affidavit  of  merits, 
**  or  (if  made  on  the  part  of  the  sheriff, 
*"  bail,  or  officer  of  the  sheriff)  be 
"  grounded  upon  an  affidavit  shewing 
"  that  such  application  is  really  and 
"  truly  made  on  the  part  of  the  sheriff 
^  or  bail,  or  officer  of  the  sheriff,  (as 
"  the  case  may  be,)  at  his  or  their  own 
**  expence,  and  for  his  or  their  only  in- 
**  demnity,  and  without  collusion  with 
<<  the  original  defendant*'  [There  is  a 
similar  rule  of  JET.  T.  7  W«  4.  in  the 
Exchequer  (see  S  M.  &  W.  605.  Bex  v. 
Sheriff  of  Cheshire)^  and  it  is  adopted 
in  the  Common  Pleas.  4  Bing.  427. 
JRex  V.  Sheriffs  of  London,  1  Moo.  Sc 
P.  177.  S.  C]  If  an  affidavit  of  merits 
be  made,  it  is  not  necessary  to  state  on 
whose  behalf  the  application  is  made. 
1  Chitt  Rep.  572.  Bell  v.  Taylor.  The 
affidavit  of  merits  must  be  made  by  the 
defendant  himself.  1  Chitt  Rep.  722. 
ne  King  v.  Sheriff  of  Middlesex. 
[But  see  5  Dowl.  546.  Bonnefor  v. 
RusseL"]  If  the  application  be  made  on 
behalf  of  the  sheriff,  or  the  bail,  the 
affidavit  must  strictly  comply  with  the 
rule.  1  Chitt  Rep.  347.  7%e  King  v. 
Sheriff  of  Middlesex.  See  also  2  B.  & 
A.  190.  The  King  v.  Sheriff  of  Mid- 
dlesex. [And  for  later  decisions,  see 
Chitt  Archb.  57a  7th  ed.— But  it 
seems  that  the  rule  itself  has  been  ren- 


dered ineffectual  by  the  stat  1  &  2  Vict, 
c  lia  11 M. &  W.  61.  Ede  Y.CoUing- 
ridge.  For  the  failure  to  put  in  bail 
above  does  not  now  delay  the  plaintiff 
at  all,  inasmuch  as  he  may  go  on  with 
the  cause  notwithstanding :  the  object 
is  only  to  obtain  security  in  case  the 
defendant  goes  abroad:  that  securitj 
is  obtained,  if  he  renders  or  puts  in 
special  bail.    11  M.  &  W.  62.] 

(t)  6  Taunt  554.  Bim  v.  Bond. 
S.  P.  2  Marsh.  261.  S.  C.  [1  Bing* 
156.  Ibboison  Y.  TindaL  7  Moo.  552. 
S.C.  2  Bing.  227.  Bex  v.  Sheriffs  ef 
London.  9  Moo.  422.  S.  C.  4  D.  & 
R.  155.  Vamderhaden  v.  BriUxn.  But 
see  2  M.  &  W.  316.  Bex  v.  Sheriff  of 
KenUl  And  in  such  case  the  sheriff^ 
although  he  pay  the  debt,  cannot  re- 
cover against  the  defendant ;  8  East, 
171.  Pitcher  x.Baileg;  therefore  the 
court  will  not  in  such  case  set  aside  the 
attachment  on  the  application  of  the 
defendant,  even  upon  an  affidavit  of 
merits.  2  B.  &  A.  S54.  7%e  King  v. 
Sheriffs  of  London.  1  Chitt  Rep.  68. 
S.  C.  But  where  it  was  sworn  that  the 
omission  to  take  a  bail-bond  was  a  mere 
mistake,  the  court  let  the  defendant  in  to 
try  the  action,  ordering  the  attachment 
to  stand  as  a  security.  1  Chitt  Rep. 
721.  TumbuU  v.  Morton.  [And  a 
distinction  appears  to  have  been  taken 
where  the  application  for  relief  was 
made  at  the  instance  of  the  bail.  2 
Dowl.  14a  Bex  v.  Sheriff  i^  Middlesex. 
— However,  it  maybe  doubted  whether 
any  of  the  above  decisions  would  be 
applied  to  bailable  proceedings  under 
the  Stat  1  &  2  Vict  c  lia  See  supril^ 
note  (A)  adjinem.'] 
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(8)  S.P.  RN.B.  565.  B.  7th  ed. 
Bu^  it  seems,  he  might  have  taken 
hail  of  his  own  accord.  Gilb.  H.  C.  P. 
2a21.  Sded.  I  Vent  55.  Anon.  Ibid. 
85.  Parker  v.  Welby.  This  arbitrary 
power  produced,  as  might  naturally 
be  expected,  great  extortion  and  op* 
pression  of  the  subject  2  Mod.  180. 
Eiiis  y.  Yarborough*  Therefore  the 
statute  was  made  to  compel  sheriffs  in 
future  to  take  bail  in  those  cases  where 
they  might  have  taken  bail,  and  neg- 
lected or  refused  to  do  so.  4  T.  R. 
508.  Bengough  v.  JRostiter.  For  the 
nature  of  the  writ  of  htnnine  reple^ 
giando,  see  2  Lill.  P.  R.  23.  1  Atk. 
633.  Treblecock'A  case.  3  Black.  Com. 
129. 

(9)  So  where  it  was  stated  that  A. 
demised  to  J3.  who  entered,  and  was 
possessed,  the  reversion  thereof  belong^ 
ing  to  the  said  A^  this  was  held  to  be  a 
sufficient  averment  that  A.  had  the  re- 
version. 1  Salk.  13.  Hicks  v.  Dawnling^ 
So  where  in  trespass  for  his  horse,  the 


defendant  pleaded  that  P.  was  owner 
of  the  horse  which  strayed  out  of  his 
possession,  and  came  to  the  hands  of  the 
pluntiff^  and  the  defendant  by  the  com- 
mand  of  P.  demanded  the  horse  within 
the  year,  proferendo  saHsfactionemy  it 
was  held,  that  this  is  a  direct  affirmation 
that  he  tendered  amends,  like  the  case 
of  warrantizando  vendidity  where  the 
participle  affirms  as  directly  as  the 
verb ;  so  dans  plagam  morialem  is  well 
enough.  5  Rep.  120.  Lang's  case.  2 
Salk.  686.  ffenlg  v.  Walsh.  So  any 
words  which  imply  such  a  matter  to  be 
so,  are  sufficient;  as  if  it  be  pleaded 
that  A.  was  seised  in  fee  and  died,  and 
the  land  descended  to  B,  as  his  son  and 
heir,  this  was  held  to  be  a  sufficient 
averment  that  he  died  seised,  though  it 
be  not  said  in  express  words  that  he 
died  so  thereof  seised  ;  for  otherwise  it 
could  not  descend  to  B.  as  his  heir. 
2  Lutw.  1172.  HiU  v.  BoUon.  See 
1  Saund.  117.  CtUkr  v.  Southern, 
note  (4.) 


to  wit. 


Hodsden  against  Harridge. 
Michaelmas,  22d  of  King  Charles  the  2d.    Boll.  554. 
I'nE  it  remembered,   that  heretofore,  to  wit,   in 


Case  9. 


Easter  term  last  past,  before  our  lord  the 
king  at  Westminster,  came  Jasper  Hodsden,  by  Charles  Ballet 
his  attorney,  and  brought  here  into  the  court  of  our  lord 
the  king  then  there,  his  certain  bill  against  Rowland  Harridge, 
in  the  custody  of  the  marshal,  &c.  of  a  plea  of  debt,  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  that  is 
to  say :  London,  to  wit,  Jasper  Hodsden  complains  of  Rowland  Debt  on  an 
Harridge,  being  in  the  custody  of  the  marshal  of  the  mar-  *''*  ' 
shalshea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea,  that  he  render  to  him  152.  of  lawful  money  of  Eng- 
hndy  which  he  owes  to  and  unjustly  detains  from  him>  for 


Un 


Hodsden  versw  Harridge. 


H0D8DE17  V. 
Harridgk. 

^ — * — ^ 

disputes  be* 
tween  plaintiff 
and  defendant 
ibout  some 
malt,  who  mu- 
tually 8Ul>- 
mitted  them- 
selTes  to  the 
award  of  T.W. 
andR.L. 


this,  to  wit,  that  whereaa  divers  disputes  and  cohtroyernes 
were  had  and  moved  between  the  said  Jasper  and  the  said 
Rowland,  touching  and  concerning  certain  sums  of  money 
due  from  the  said  Rowland  to  the  said  Jasper,  for  malt  (I) 
before  that  time  sold  and  delivered  .hj  the  said  Jasper  to  the 
said  Rowland,  And  whereas  also  for  the  quieting  of  the  said 
dispute  and  controversies,  as' well  the  said  Jasper  as  the  said 
Rowland,  on  the  24th  day  of  October,  in  the  13th  year  of  the 
reign  of  our  lord  Charles  the  2d,  now  king  of  England,  &c. 
at  London  aforesaid,  to  wit,  in  the  parish  of  St  Dunstan  in  the 
east,  in  the  ward  of  Farringdon  without,  London,  submitted  and 
put  themselves  (2)  to  and  upon  the  award,  order,  determination. 


(1)  It  is  held  necessary  in  debt  on  an 
award,  to  state  in  the  declaration  for 
what  cause  the  parties  submitted  to  ar- 
bitration ;  but  where  an  award  is  plead- 
ed in  bar,  it  is  sufHcient  to  aver  that 
they  submitted  themselves  to  arbitra- 
tion generally.  5  Edw.  4.  1.  pi.  5.  Bro. 
Arb.  34.  However,  it  is  omitted  m 
the  declaration  in  Coppin  v.  Humard, 
post,  127.  and  it  seems  to  be  optional 
either  to  state  or  omit  it. 

(2)  In  debt  or  assumpsit  upon  an 
award,  |it  is  necessary  to  state;  in  the 
declaration  a  mutual  submission,  as  is 
done  in  this  entry,  and  in  other  pre- 
cedents ;  post,  127.  Coppin  v.  Humard, 
1  Saund.  32.  Birhs  v.  Trippet.  Rast 
153.  b.  Co.  Ent  159.  a.  Lib.  Plac  107. 
pL  3.  116.  pi.  18.  Brownl.  Rediv.  18L 


Hans.  Ent.  89.  91.  !Reg.  111.  a.;  an 
award  being  the  determination  of  a 
third  person  between  others  who  sub- 
mit to  his  judgment,  and  the  submission 
creating  a  mutual  obligation  upon  them 
to  acquiesce  in  his  decision.  Therefore, 
where  in  debt  on  an  award,  the  plaintiff 
declared  that  the  defendant  by  bond 
submitted  himself  to  the  award  of  J,  P., 
an  arbitrator  indifferently  named  and 
elected  as  well  on  the  part  of  the  plain- 
tiff as  of  the  defendant,  and  that  J.  P^ 
awarded  the  defendant  to  pay  so  much 
&C.,  it  was  held  on  demurrer  that  the 
dectoration  was  insufficient  for  want  of 
shewing  a  mutual  submission :  for  the 
words,  *^on  the  part'*  of  the  defendant, 
do  not  import  the  arbitrator  to  be  named 
by  the  defendant  (a);  that  there  is  a 


(a)  These  words  are  taken  from  the 
report  of  the  judgment;  but  it  appears 
clearly  that  the  fault  in  the  declaration 
was  in  omitting  to  aver  that  the  plain- 
tiff  submitted,  for  the  drfendaf^s  sub- 
mission was  expressly  averred.  [The 
authorities  above  cited  having  esta- 
blished that  the  plaintiff  musi  allege  a 
mutual  submission,  it  follows,  that  if 
the  pleadings  are  such  that  this  allega- 
tion is  in  issue,  the  plaintiff  must  prove 
his  own  execution  of  the  submission  as 


well  as  that  by  the  defendant;  and 
further,  it  should  seem,  the  execution  by 
every  other  person  who  appears  by  the 
declaration  to  have  been  a  party  to  the 
submission,  though  not  a  party  to  the 
action;  for  the  defendant  might  aot 
have  consented  to  refer  unless  the  others 
had  joined.  7  B.  &  C.427.4Sa  Ferrer 
v.Oven.  iMaQn.jbBR.222.  S.C.  It  may 
here  be  observed  that  one  partner  has 
no  implied  authority  to  bind  his  co- 
partner to  a  submission  to  arbitration 
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dtuen  and  stationer  c£ London  arbitrators  indifferently  chosen,    Harridoe. 
as  well  on  the  part  of  the  said  Jasper,  as  on  the  part  of  the  said  * 
Rowland,  to  arbitrate,  order,  determine,  and  adjudge  of  and 


difference  where  the  action  is  brought 
upon  the  bond  of  submission,  and  where 
upon  the  award  itself;  in  the  former 
case  the  defendant  by  praying  oyer 
shews  there  were  mutual  submissions^ 
the  condition  always  reciting  it ;  but  in 
the  latter  it  must  be  averred,  before 
the  award  can  be  properly  introduced. 
2  Str.  923.  DiUey  v.  Polhia. 

In  general  it  is  enough  to  allege  that 
the  plaintiff  and  defendant  submitted 
themselves  to  the  award  of  J.  J.,  with- 
out setting  out  the  submission,  or  say- 
ing that  it  was  in  writing ;  but  where 
the  parties  are  bound  by  their  sabmis- 
•ion  in  a  different  manner  from  what 
they  WQuld  in  general  be  subject  to,  it 
is  necessary  to  state  the  terms  of  the 
submission  in  order  to  shew  their  lia« 
bility  in  that  particular  case.  As  where 
in  assumpsit  against  A,  and  B,  the  de- 
claration stated  that  on  the  2dd  March, 
1792,  and  for  three  years  before^  A. 
rented  a  farm  criled  L^  and  B.  rented 
it  for  the  two  following  years,  and 
quitted  on  the  25th  of  March  1794> 
and  afterwards  the  plaintiff  rented  it : 
that  disputes  had  arisen  between  the 
defendants  and  plaintiff  respecting  the 
state  of  the  fences  at  the  respective 
times  when  the  defendants  severally 
quitted  the  farm^  and  that  [doubts  had 
arisen  whether  the  defendant  A.  left 
the  same  in  proper  repair,  and  also 
whether  the  defendant  B.  left  the  same 
in  repair ;  and  that  by  an  agreement  in 
writing  between  the  defendant  A.  on 
the  first  part,  the  defendant  B.  of  the 


second  part,  and  the  plaintiff  of  the 
third  part,  the  said  parties  jointly  and 
severally  agreed  to  refer  all  matters  in 
dispute  between  them  to  the  determin- 
ation of  J.  S.;  and  the  defendants  there- 
by/mii%  and  severally  undertook  and 
agreed  with  the  plaintiff  to  keep  the 
award  of  •/.  S.;  and  the  plaintiff  under- 
took to  and  with  the  defendants  jointly 
and  severally  to  'perform  the  award  on 
his  part:  The  declaration  then  stated 
that  J.  S.  made  his  award  and  directed 
the  defendant  A.  to  pay  so  much  money, 
and  the  defendant  B.  to  pay  so  much  to 
the  plaintiff,  but  that  they  reftised,  &c. 
It  was  olijeoted  in  arrest  of  judgment, 
that  this  was  not  a  joint,  but  a  sevehd, 
promise  of  each  defendant  to  be  answer- 
able for  himself  only ;  for  their  interests 
in  the  subject-matter  of  the  promise  were 
several  and  not  joint ;  beside,  the  arbi- 
trators award  nothing  to  be  done  by  the 
defendants  jointly,  but  that  each  should 
pay  a  certain  sum ;  and  5  Rep.  18  b. 
SUnffsb^B  case  was  cited,  in  which  it 
was  adjudged,  that  where  it  appears  by 
the  declaration  that  every  of  the  cove- 
nantees has  a  several  interest  or  estate, 
the  covenant  made  with  them,  and  every 
of  them,  is  several  in  respect  of  their 
several  interests.  But  the  court  was  of 
opinion  that  the  words  of  the  agreement 
were  too  strong  to  be  got  over';  and 
though  it  was  reasonable  that  each  should 
only  make  satisfaction  for  the  time  he 
occupied,  and  which  would  have  been 
the  case  if  the  submission  had  been 
general,  yet  by  the  terms  of  the  submis- 


respecting  the  matters  of  the  partner* 
ship.      3    Bing.    101.  Stead  v.  Salt. 


10  Moore,  S09. 8.C.  1  Cr.  M.  &  R.  681. 
Adams  y.  Bankart.  S  Tyrw.  425.  S.  C] 


Blp  Hodsden  verms  Hamdge. 

HoDSDEN  V.  concerning  all  actions,  suits,  quarrels,  controversies,  accounts, 

Harrioge.  trespasses,  disputes,  claims  and  demands  whatsoever,  then  de- 

^  pending  and  being  between  the  said  parties  from  the  b^inning 
of  the  world,  until  the  said  24th  day  of  October  in  the  year 

80  as  they  make  aforesaid,  SO  as  the  said  arbitrators  should  make  and  publish 

writL'fMMlde"  their  award  touching  the  premises,  in  writing  under  their 

their  hands  and  hands  and  scals,  ready  to  be  delivered  to  the  said  Jasper y  and 

i^delivered^on  *^®  ^d  Rowland,  on  or  before  the  7th  day  of  Nevember  then 

orbeforetheTth  next  following ;  and  if  the  said  arbitrators  should  not  agree  in 

then  next;  and  *  their  said  award  at  and  by  the  time  aforesaid,  then  as  well 

if  they  should  the  Said  Rowland  as  the  said  Jasper  on  the  24th  day  of 

not  agree,  then     ^,         ,,  ^  .,  _.,  /»-:i»i 

tothe  umpimge   October y  m  the  year  aforesaid,  at  London  aforesaid,  in  the 
MSesaSf^bi-  P*™^  *°^  Ward  aforesaid,  put  themselves  to  and  upon  the 
trators  should ..  award  and  umpirage  of  such  person  as  the  arbitrators  should 
°*Tl62  1'      ^^^^^  '^d  choose  to  end  and  determine  the  premises,  so  as 
so  as  the  umpi-  the  umpirage  and  award  of  such  umpire  should  be  put  in 
pTiJf^ti^    writing  under  his  hand  and  seal,  before  the  20th  day  of  the 
under  his  hand  said  month  of  November.     And  whereas  also  the  said  arbi- 
A^2(^  dby'of  *^*o™  **  8^7  *™6  after  the  said  24th  day  of  October  in  the 
November.        year  aforesaid,  or  on  or  before  the  said  7th  day  of  November 
did^notapST*  ^^^  ^®^*  following,  did  not  agree,  make  or  publish  any 
award  touching  the  said  premises  in  writing  under  their 
hands  and  seals,  ready  to  be  delivered  to  the  said  Jasper  and 
Rowland,  according  to  the  said  submission;  but  the  said 
arbitrators  afterwards,  to  wit,  on  the  7th  day  of  November 
in  the  year  aforesaid,  at  London  aforesaid,  in  the  parish  and 
but  choose  R.    ward  aforesaid,  did  name  and  choose  one  Richard  Weeks  of  the 
piK.  '     parish  of  St  Giles  without  Cripplegate  in  the  county  of  Middle^- 

sex,  brewer,  umpire,  to  end  and  determine  the  premises  afore- 
said: which  said  Richard  Weeks  afterwards  and  before  the 
said  20th  day  of  November  in  the  year  aforesud,  to  wit, 
on  the  19th  day  of  November  in  the  year  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  hav- 
ing taken  upon  himself  the  burden  of  the  sdd  umpirage 
and  award,  made  his  certain  umpirage  of    and  upon  the 

sion  or  agreement  they  have  promised    the  objection  was  overruled.    7  T.  R. 
joiutly  and  severally,  which  makes  them    352.  Mafisell  v.  Burredge.  (b) 
responsible  the  one  for  the  other ;  and 


(b)  As  to  whaC  covenants  and  agree-    pleadings  on  tiiem,  ant^,  Vol.  I.  291  b. 
taenia  are  joint,  and  what  several,  see    notes, 
antd,  Vol  I.  154.  notes,  and  as  to  the 


i         _ 
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premises  (3)  under  the  hand  and  seal  of  him  the  said  Richard 
Weeks,  and  by  the  said  umpirage  awarded  and  ordained  that 
the  said  Rowland  Harridge  should  pay,  or  cause  to  be  pidd 
to  the  said  Jasper  Hodsden  the  sum  of  15/.  of  lawful  money 
of  England,  within  14  days  then  next  following,  in  full 
satis&ction  of  all  debts,  accounts  and  sums  of  money  due  to 
the  said  Jasper  {^)\  whereby  an  action  has  accrued  to  the 
siud  Jasper  to  demand  and  have  of  and  from  the  said  Rowland 


Hodsden  v. 
Harridge. 


who  awarded 
that  the  defend- 
ant should  pay 
theplaiiitiffl5/. 
within  14  days, 
but  the  defend- 
ant refuses  to 
pay. 


(3)  An  award  or  umpirage  ought  in 
pleading  to  be  stated  to  have  been  made 
pursuant  to  the  submission,  in  form  as 
well  as  substance :  Therefore,  regularly, 
this  declaration  should  have  averred 
that  R.  W.  made  his  umpirage  in  writ" 
ing  under  his  hand  and  seal  according 
to  the  submission :  But  as  the  umpirage 
is  expressed  to  be  under  his  hand  and 
teal,  it  must  necessarily  be  intended  to 
be  in  writing ;  and  so  it  was  adjudged 
in  Fuller  v.  Lane^  cited  by  Dolben  J. 
in  Reusbg  v.  Manning,  Carth.  159. 
and  reported  in  2  Sid.  38.  by  the  name 
of  Lane  v.  BuUery  where  the  submis- 
sion wasy  *^  so  that  the  award  be  made 
'<  in  writing  under  the  hands  and  seals 
*',  ready  to  be  delivered  to  the  parties, 
^  &C.;"  and  it  was  pleaded  that  the  ar« 
bitrators  did  make  an  award  under  their 
hands  and  seals,  and  ready  to  be  deli- 
vered to  the  parties,  and  an  exception 
vas  taken,  that  it  was  not  expressly 
averred  that  the  award  was  made  in 
writing,  as  the  submission  required :  but 
it  was  not  allowed,  because  it  must  ne- 
cessarily be  intended  it  was  in  writing, 
it  being  pleaded  to  be  under  the  hands 
and  seals  of  the  arbitrators ;  but  Hale^ 
who  was  then  (1657)  chief  justice  of 
C.  B.,  doubted. 


But  where  the  submission  is  that  the 
award  should  be  in  writing  under  his 
hand  and  seal,  it  is  not  sufficient  to 
aver  that  it  was  in  writing  merely  with- 
out more :  As  where  in  debt  upon  bond 
conditioned  to  perform  the  award  of 
•/•  jSu,  so  as  it  be  made  in  writing  under 
his  hand  and  seal  by  such  a  day  ready 
to  be  delivered  to  the  parties ;  the  de- 
fendant pleads  no  award  made;  the 
plaintiff  replies  that  the  arbitrator  be- 
fore the  day  made  his  award  in  writing, 
which  is  set  out,  and  a  breach  assigned ; 
and  on  a  general  demurrer  it  was  ob- 
jected that  it  did  not  appear  to  be  tmder 
the  hand  and  seal  of  the  arbitrator, 
as  the  submission  required:  and  for 
this  fault  the  court  held  the  replication 
ill.  1  Str.  116.  Henderson  v.  William' 
son.  See  also  1  Bulst.  110.  Scott  v. 
Scott.  1  Rol.  Abr.  245.  pi.  25.  Palm. 
109. 112.  Thayer  v.  Thayer.  Ibid.  121. 
Gerdenfield  v.  Lane.  Cro.  Jac.  278. 
Sallows  V.  Girling.  2  Mod.  77.  Cb- 
lumhel  V.  Columhel.  (c) 

(4)  It  is  now  usual  in  practice  to 
aver  in  the  declaration  in  debt  upon 
an  award,  and  also  in  the  replication 
in  debt  on  bond  conditioned  for  per. 
formance  of  an  award,  that  the  de- 
fendant had  notice  of  the  award;  but 


(c)  Where  the  submission  was  "  so 
*^  that  the  arbitrators  made  their  award 
^  in  writing  under  their  hands"  it  was 
held  insuflBcient  to  aver  "  that  the  arbi- 
'^  trators  didy  made    their    award  in 

VOL.  II.  PABT  I. 


*^  writing"  and  judgment  was  reversed 
for  want  of  the  words  *^  under  their 
«  hands."  6  Taunt  645.  Everard  v. 
Paterson.    2  Marsh.  304.  S.  C. 
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Hodsden  verst^  Harridge. 


H0O8DEN  V. 

Harridoe. 


the  said  16L  Yet  the  said  Rowland  (aliihougli  oftea  re- 
quired) has  not  yet  paid  to  the  said  Jasper  the  mad'  \5L  but  to 
pay  the  same  to  him  has  hitherto  altogether  refiised  and  still 
refuses,  to  the  damage  of  the  said  Jasper  of  20^  and  therefore 
he  brings  suit  (5),  &c 


such  an  averment  has  been  held  not 
to  be  necessary^  because  the  defeudant 
may  take  notice  of  the  award  as  well 
as  the  plaintiff.  1  H*  7-  5.  Bro.  Con- 
dition, 124*.  Bro.  Notice,  18.  8  Rep. 
92.  b.  Fraunces's  case.  Cro.  Car.  132. 
JuaeUm  v.  ThomhiU.  2  Bulst  143. 
Child  V.  Horden.  Collet  v.  Bayfield, 
cited  Hardr.  42.  For  it  is  a  general 
rule,  that  when  a  matter  does  not  lie 
more  properly  in  the  knowledge  of  one 
of  the  parties  than  the  other,  notice  is 
not  requisite:  Therefore,  if  a  man  is 
bound  by  obligations,  or  covenants,  or 


promises,  to  do  a  thing  on  the  perform- 
ance of  an  act  6y  a  strangtr,  notice 
need  not  be  alleged,  for  it  lies  in  the 
defendant's  knowledge  as  much  as  the 
plaintiff's,  and  he  ought  to  take  notice 
at  his  peril.  1  Bulst.  44.  Gable  v. 
Moss.  1  RoL  Abr.  462.  pi.  3.  4.  Freem. 
254.  Cl&rhe  v.  Ckild.{d)  If  however 
it  be  provided  that  the  award  should  be 
notified  to  the  parties,  it  is  no  award 
until  notice  be  given.  2  Bulst.  144. 
Child  V.  Horden.  (c) 

(5)  An  action  of  dAt  lies   on    an 
award  for  a  sum  of  monei/  awarded. 


(d)  See  ante.  Vol.  I.  117.  note  (2); 
also  5  T.  R.  621.  624.  The  King  v. 
HoUofuL  Cro.  Jac  432.  ffenoring's 
casei  So  notice  of  non-payment  by 
the  acceptor  must  be  given  by  the 
holder  of  a  bill  of  exchange  to  the 
other  parties  whom  he  means  to  sue,  it 
being  a  matter  particularly  within  his 
knowledge,  Dougl.  679.  Rushton  v. 
Aspinall.  [See  also  6  M.  &  S.  294. 
295.  Palyart  v.  Leehie,  per  HolroydJ,'] 

(e)  But  in  order  to  proceed  by  ai^ 
tachmentj  personal  notice  of  the  award 
is  necessary,  as  the  object  is  to  bring 
the  party  into  contempt  1  Bos.  &  Pull. 
394.  Brandon  v.  Brandon.  5  Taunt. 
813.  Brander  v.  Penleaze.  1  Chitt. 
Rep.  229.  Hartki/  v.  Barlow,  n.  (a).  [1 
Bing.  410.  Dodington  v.  Hudson.  8 
Moo.  510.  S.  C.  3  DowL  703.  Rich^ 
numd  V.  Parkinson,  4  B.  &  Ad.  412* 
Xn  re  Lowe,..  And  where  money  is 
to  be  paid  under  the  award,  or  any 
thing  for  which  a  discharge  is  to  be 
given,  the  demand  must  either  be  by 
the  party  in  whose  favour  the  award  is 


made,  or  by  a  person  authorised  by  a 
power  of  attorney  to  make  the  demand, 
and  such  person  must  produce  the 
power  to  the  party  on  whom  the  de- 
mand is  made.  Tidd,837.9thed.  But 
such  power  of  attorney  is  not  necessary 
where  deeds  are  tendered  for  execution 
pursuant  to  an  award.  2  Dowl.  N.  S. 
677.  Tebbute  v.  Ambler.  It  has  been 
lately  held,  that  personal  knowledge  of 
the  award  and  rule  of  court  brought 
home  to  the  party  is  equivalent  to  a 
personal  service.  1  B.  &  C.  264.  In  re 
Bower    [recognised    by   Tindal  C.  J. 

5  Bing.  N.  C.  593.  In  re  Dodington. 
7  Scott,  733.  S.  C.  And  it  has  been 
held  that  a  rule  may  be  made  absolute 
under  the  stat.  1  &  2  Vict  c.  llO.  s.  18 

6  19.,  ordering  the  party  to  pay  the 
sum  awarded  (see  antd.  Vol.  I.  327  A* 
note  (a)),  without  going  through  the 
forms  necessary  in  cases  of  attachment 
2  Dowl.  N.  S.  327.  Boe  v.  Squire.  But 
it  is  said  that  the  rule  is  different  in 
the  Exchequer.] 
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And  now  at  this  day,  to  wit,  on  Friday  next  after  three  Hodsdek^v. 
weeks  of  St  Mtchctely  in  the  same  term,  until  which  day  the  Harridge- 
said  Rawktnd  Harridge  had  leave  to  imparl  to  the  said  bill 
and  then  to  answer,  &c.  before  our  lord  the  king  at  West'- 


Flea. 


upon  a  submission  either  by  rule  of 
court  or  by  deed,  or  in  writing  without 
deed,  or  by  parol ;  but  where  an  award 
is  for  performance  of  a  collateral  act 
where  the  submission  was  without  deed, 
it  was  formerly  holden,  that  there  was 
no  remedy  to  enforce  it;  but,  how- 
ever, the  law  is  now  taken  to  be,  that 
the  party  may  have  assumpsit  to  com- 
pel performance.  2  Ld.  Raym.  104<(X 
Purslow  V.  Bailey.  (/)  An  award, 
though  indented  nnder ,  the  hand  and 
seal  of  the  arbitrator,  is  no  deed  or 
specialty,  but  a  writing  under  hand  and 
seal;  Stj. 459.  J)od v. Herbert  1  Burr. 
281.  Ferry  v.  Nicholson^  per  Denisoti 


J.  (ff) ;  therefore  it  is  not  necessary  to 
make  a  profert  of  it.  Sty.  459.  1  Salk. 
73.  Foreland  y,  Marygold,  In  debt  on 
an  award,  it  is  enough  to  shew  so  much 
only  of  the  award  as  is  sufficient  to 
maintain  the  action;  therefore,  if  the 
plaintiff  declares  that  it  was  (among 
other  things)  awarded,  it  is  good ;  Litt. 
Rep.  812.  Leake  v.  Butler;  though 
Tv>ysden  J.  is  supposed  to  hold  the 
contrary  in  a  subsequent  case,  which  is 
very  loosely  reported.  1  Mod.  36.  Leach 
v.  Morris.  So  where  in  debt  upon  an 
award,  by  which  it  was  awarded  that 
the  defendant  should  pay  the  plaintiff 
10/.  in  full  satbfaction,  it  was  objected 


(/)  So  assumpsit  will  lie  upon  a  sub- 
mission by  rule  of  Nisi  Prius.  5  East, 
139.  Bonner  v.  Charlton.  So  on  a  sub- 
mission by  a  judge's  order.  4  Camp. 
19.  SHU  V.  Halford.  [At  all  events,  if 
the  defendant  has  recognised  the  act  of 
the  attorney  in  referring.  1  Moo.  &  R. 
96.  Wharton  v.  King,"}  It  is  in  ge- 
neral better  to  proceed  by  action  of 
dfbt  on  the  atoard,  where  it  can  be  done, 
than  by  debt  on  the  bond,  or  by  aS' 
sumpsit  or  covenant,  as  the  case  may 
be;  because,  if  judgment  be  given  by 
de&ult  in  debt  on  the  award,  it  is  final 
in  the  first  instance;  but  in  debt  on 
bond  for  non-performance  of  an  award, 
breaches  must  be  suggested  under 
8  &  9  W.  3.  c.  1 1.  s.  8. ;  6  East,  613. 
Weldi  V.  Ireland;  and  in  assumpsit  or 
covenant  the  judgment  by  default  is 
interlocutory.  [However,  it  was  re- 
commended by  Bayley  J.  that  parties 
should  sue  on  the  bond ;  for  that  by 
declaring  on  the  awards  the  plaintiff 


takes  upon  himself  the  onus  of  proving 
a  mutual  submission  ;  (see  antd,  61  n. 
note  (a)  ) ;  whereas,  by  declaring  on  the 
bond,  he  transfers  the  burthen  of  proof 
to  the  defendant,  on  whom  it  lies  to 
discharge  himself  from  the  penalty  by 
shewing  a  performance  of  the  con- 
ditions. 7  B.  &  C.  430.  1  Mann.  & 
R.  222.]  See  further  as  to  awards,  post, 
133  a,  et  seq. 

(g)  But  it  seems  that  if  the  award 
be  under  hand  and  seal  and  delivered 
by  the  arbitrator  as  a  deed^  it  is  a  deed. 
4  East,  584.  Broum  v.  Vawser.  But  if 
not  so  delivered,  it  is  no  deed,  although 
under  seal ;  for  delivery  is  essential  to 
a  deed,  but  the  award  is  complete  and 
perfect  when  signed  and  sealed  and 
ready  to  be  delivered,  before  it  be  ac- 
tually delivered.  Ibid,  and  see  17  Ves. 
232.  Blundell  v.  BreUargh.  [6  M. 
&  W.  473.  Brooke  v.  Mitchell  Ant6, 
Vol.  I.  327  ft.  note(m).] 
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Hodsden  versits  Harridge. 


HoDSDBN  r.   minster,  comes  as  well  the  said  Jasper  by  his  said  attorney, 
Harridge.    ^3  the  said  Rowland  by  John  Hardisty  his  attorney ;  and  the 
^  said  Rowland  defends  the  wrong  and  injury  when,  &c  and 

says  that  the  said  Jasper  Hodsden  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says, 
that  the  said  bill  of  the  said  Jasper  was  exhibited  on  the  8th 
day  of  Aprily  in  the  20th  year  of  the  reign  of  our  lord  the 
now  king,  and  not  before,  and  that  the  cause  of  action,,  upon 
which  the  said  Jasper  has  above  declared  against  the  said 
Rowland  has  not  accrued  within  six  (6)   years  next  before 


C  63  ] 

Cauta  aetionii 
non  aeerevit 
infra  Mex  annot. 


that  the  declaration  was  not  good,  be- 
cause it  did  not  appear  that  any  thing 
was  awarded  to  the  defendant ;  but  the 
court  was  clearly  of  opinion,  that  the 
plaintiff  is  not  bound  to  shew  in  his 
declaration  all  the  award,  but  only  so 
much  of  it  as  does  entitle  him  to  the 
thing,  &c.  and  if  the  defendant  will 
impeach  the  award,  it  must  come  on  his 
side.  1  Leon.  72.  Smith  and  Kiffoofs 
case.  So  in  1  Sid.  .161.  Tilford  v. 
Frenchy  it  was  said,  and  agreed  to  by 
Twysden  J.,  that  if  debt  be  brought 
upon  an  award  for  money,  generally, 
without  shewing  the  award  on  both 
sides,  the  action  is  maintainable.  And 
in  1  Salk.  72.  Foreland  v.  Marygold,  it 
was  agreed  that,  in  debt  on  an  award, 
the  plaintiff  need  not  set  forth  any 
more  of  the  award  than  makes  for  him. 
12  Mod.  534.  1  Ld.  Raym.  715.  S.  C. 
So  in  1  Burr.  280.  Perry  v.  Nicholson,  it 
is  said,  that  nothing  is  clearer  than  that 
in  an  action  of  debt  upon  an  award,  a 
man  has  no  need  to  state  in  his  declara- 
tion any  more  of  the  award  than  sup- 
ports his  case;  if  there  be  any  thing 
by  way  of  condition  precedent  to  the 
payment  of  the  money^  the  defendant 
may  set  it  out  in  pleading. 

But  in  debt  upon  bond  to  perform  an 
award,  it  seems  necessary  to  set  forth 
the  whole  award  in  the  replication; 
1  Salk.  72.  Foreland  v.  Marygold; 
which  distinction  is  recognised  by  Deni- 
son  J.  in  the  above  cited  case  of  Perry 


V.  Nicholson,  1  Burr.  281.  But  though 
the  plaintiff  in  debt  on  an  award  is  not 
bound  to  shew  the  whole  award,  yet 
if  he  does  set  forth  the  whole,  and  it 
appears  to  be  a  defective  award,  the 
declaration  is  bad;  Litt.  Rep.  SIS. Leake 
V.  Butler ;  as  if  he  shews  an  award  of 
money  on  one  part  and  a  release  on 
the  other  part,  when  the  submission 
was  by  parol,  and  therefore  no  remedy 
for  the  release,  as  the  law  then  stood. 
I  Sid.  160.  Tilford  v.  French.  S.  C. 
1  Lev.  113. 

(6)  By  statute  21  Jac  1.  c.  16.  s.  3. 
it  is  enacted,  *^  That  all  actions  of  tres- 
**  pass  quare  clausum  fregit,  all  actions 
''of  trespass^  detinue,  trover,  and  re- 
*'  plevin,  for  taking  away  of  goods  and 
*'  cattle,  all  actions  of  account  and  upon 
'<  the  case,  other  ^than  such  accounts 
"  as  concern  the  trade  of  merchan- 
'^dize  between  merchant  and  mer- 
"  chant,  their  factors  or  servants,  all 
*'  actions  of  debt  grounded  upon  any 
"  lending  or  contract  without  specialty; 
<<  all  actions  of  debt  for  arrearages  of 
'<  rent,  and  all  actions  of  assault,  me- 
''  nace,  battery,  wounding,  and  impri- 
''  sonment,  or  any  of  them,  shall  be 
*'  commenced  and  sued  within  the  time 
"  and  limitation  hereafter  expressed, 
"  that  is  to  say,  the  said  actions  upon 
'^  the  case  (other  than  for  slander)  and 
'<  the  said  actions  for  account,  and  the 
''said  actions  for  trespass,  debt,  de- 
"  tinue,  and  replevin   for  goods   and 
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the  exhibiting  of  the  said  bill.  And  this  he  is  ready  to  Hodsdbn  v. 
verify ;  wherefore  he  prays  judgment,  if  the  said  Jasper  Harridge. 
ought  to  have  or  maintain  his  said  action  thereof  against  ^ 

him,  &c 


^  cattle,  and  the  said  action  of  trespass 

^  quare  dausum  fregit^  within  six  years 

'*  next  after  the  cause  of  such  actions  or 

*^  suitsy  and  not  after ;  and  the  said  ac- 

<'  tions  of  trespass,  of  assault,  battery, 

"  wounding,   imprisonment,  or  any  of 

"  them,  within  four  years  next  (A),  after 

**the  cause  of  such  actions  or  suits, 

"  and  not  after,  and  the  said  actions 

''  upon  the  case  for  words  within  two 

**  years  next  after  the  words  spoken  and 

"  not  after."     And  by  section  4.  it  is 

enacted,  "  That  if  in  any  the  said  ac- 

"  tions  or  suits,  judgment  be  given  for 

**  the  plaintiff,  and  the  same  be  reversed 

**  hy   error,  or  a  verdict  pass  for  the 

**  plaintiff,  and  upon  matter  alleged  in 

**  arrest  of  judgment,  the  judgment  be 

'*  given   against  the  plaintiff,  that  he 

**  take  nothing  by  his  plaint,  writ,  or 

**  bill ;  or  if  any  the  said  actions  shall 

**  be  brought  by  original,  and  the  de- 

^  fendant    therein    be   outlawed,    and 

"  shall  after  reverse  the  outlawry  ;  that, 

"  in  all  such  cases,  the  party  plaintiff, 

'^  his  heirs,  executors,  or  administrators, 

"  as  the  case  shall  require,  may  com- 

'<  mence  a  new  action  or  suit  from  time 

**  to  time,    within   a  year   after   such 

**  judgment  reversed,  or  such  judgment 

"  given  against  the  plaintiff,  or  outlawry 

**  reversed,  and  not  after." 

It  is  now  settled,  that  if  the  defend- 
ant would  take  advantage  of  this  sta- 
tute, it  is  necessary  for  him  to  plead  it, 
although  the  cause  of  action   appears 


on  the  declaration  to  have  accrued  up- 
wards of  six  years  before,  and  he  will 
not  be  permitted  to  give  it  in  evidence 
on  the  general  issue.  IVeniAdl.  Puckle 
Y.Moor,  1  Lev.  110.  Lee  Y.Rogers. 
2  Ld.  Raym.  838.  Gould  v.  Johnson. 
This  however  seems  to  be  an  exception 
to  the  general  rule.  In  all  other  cases 
except  such  as  are  founded  upon  this 
statute,  and  the  32  H.  8.  c.  2.  of  limit- 
ations (8  Rep.  64.  b.  Foster's  case), 
where  an  action  is  required  by  statute 
to  be  commenced  within  a  limited  time, 
it  is  the  duty  of  the  plaintiff  to  prove 
that  he  has  complied  with  the  terms  of 
it ;  and  if  he  do  not,  he  will  fail  in  his 
suit.(t)  The  statute  31  £liz.  c.  5.  s.  5., 
which  limits  actions  upon  penal  statutes 
to  tuH)  years  after  the  commission  of 
the  offence,  where  the  forfeiture  is 
given  to  the  king  only,  and  to  one  year, 
where  it  is  to  the  king  and  any  other 
person,  is  conceived  in  terms  almost 
similar  to  the  present:  but  it  seems 
clear,  that  the  defendant  may  take  ad- 
vantage of  that  statute  on  the  general 
issue,  and  need  not  plead  it ;  the  con- 
stant practice  at  Nisi  Prius  being,  for 
the  defendant  to  call  upon  the  plaintiff 
to  prove  the  commencement  of  his 
action  within  the  limited  period,  and 
many  questions  arise  as  to  what  shall  be 
said  to  be  a  proper  commencement  of 
it  And  indeed,  at  first,  it  was  consi- 
dered not  to  be  necessary  for  the  de- 
fendant to  plead  this  statute;   for  in 


(A)  However,  in  actions  of  assault,  if 
the  defendant  plead  not  guilty  within 
six  years,  the  plea*is  good,  unless  spe- 
cially demurred  to  on  that  account; 
for  the  greater  term  includes  the  less. 
6  East,  387.  Macfadzen  v.  Olifiint. 


(t)  [In  a  writ  of  right,  the  demand- 
ant was  bound  to  shew  affirmatively  in 
his  count  that  there  was  a  seisin  of 
his  ancestor  within  sixty  years.  Ant^ 
Vol.  II.  45/  note(*).] 

Q  3 
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Hodsden  versus  Hamdge. 


hodsdkk  v, 
Harridge. 


J>emurrer. 


And  ike  said  Jasper  Hodsden  Bay  b^  that  he^  by  any  thmg  by 
the  said  Rowland  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  his  said  action  thereof  agaimt  the  saad 
Jtawlandy  because  he  says^  that  the  plea  aforesaid,  by  him  the 


Trinity  term,  4  Car.  1.,  which  was  soon 
after  the  making  of  the  act,  a  motionr 
was  made  in  arrest  of  judgmetit  in  as* 
sumpsity  that  the  promise  was  alleged 
in  the  declaration  to  be  made  beyond 
the  time  limited  in  the  statute,  and  all 
the  court  held  that  if  it  appear  by  the 
plaintiff's  own  shewing,  that  the  action 
is  not  brought  within  the  time  limited 
by  the  statute,  he  cannot  maintain  his 
action ;  or  if  the  contract  in  assumpsit^ 
or  debt,  be  alleged  to  be  within  time, 
but  on  non  assumpsit  or  nil  debet 
pleaded,  it  appears  in  evidence  that  the 
contract  was  beyond  the  limited  time, 
the  action  lies  not,  and  the  defendant 
shall  take  advantage  thereof  if  it  be 
specially  found  by  the  jury;  for  the 
statute  is  in  the  negative,  *'  that  he  shall 
«  not  maintain  such  action  but  within 
«  the  time  limited  by  the  statute; "  Cro. 
Car.  115.  Brown  v.  Hancock;  and  in 
the  cases  of  Freeman  v.  Stact/t  and 
Shervin  v.  Cartwright,  Hutt  109.,  the 
general  issue  only  was  pleaded,  and  the 
jury  found  specially  that  the  actions 
were  brought  six  years  after  the  causes 
of  action  accrued,  and  the  court  de- 
cided the  cases  upon  the  special  ver- 
dicts. But  the  same  objection  having 
been  made  in  a  subsequent  case,  the 
court  was  equally  divided  upon  it,  Jones 
and  Whitlock  justices  being  of  opinion, 
that,  as  the  statute  has  many  excep- 


tions, the  defendant  ought  either  to 
plead  it,  or  demur;  and  Hyde  chief 
justice  and  Croke  justice  conceiving, 
that,  as  it  appeared  in  the  declaration 
that  the  contract  was  beyond  the  time 
of  limitation,  and  the  statute  is  in  the 
negative,  "  that  it  shall  not  be  brought," 
the  defendant  might  take  advantage  of 
the  statute  without  pleading.  Cro.  Car. 
16S.  Tranhersley  V.  Robinson.  And  the 
objection  being  again  taken  about  five 
years  after  in  arrest  of  judgment,  it  was 
adjudged  by  Jones  and  Berkley ^  the 
only  judges  in  court,  that  the  defendant 
must  plead  the  statute ;  and  the  reason 
assigned  was,  because  the  plaintiff  might 
be  within  the  exceptions  in  the  statute, 
and  the  action  thereof  well  brought, 
although  the  cause  of  action  appeared 
on  the  face  of  the  declaration  to  have 
accrued  out  of  the  limited  time.  Cro. 
Car.  381.  Stile  v.  Pinch.  The  same 
point  was  afterwards  adjudged  by  the 
same  two  judges  against  the  opinion  of 
Crokcy  with  this  additional  reason,  that 
a  latitat  might  have  been  sued  out 
within  time,  and  continued  down  to  the 
writ  with  which  the  defendant  was 
served  ;  Cro.  Car.  404.  Hawkins  v. 
Billhead;  and  at  length  it  was  fully 
settled  that  no  advantage  can  be  taken 
of  the  statute  unless  it  be  pleaded.  See 
1  Saund.  28S.  note  (2).  («) 
These  reasons  seem  to  explain  very 


(t)  [On  the  other  hand,  the  plaintiff 
shall  not  be  allowed  to  preclude  the 
defendant  from  pleading  the  statute  by 
alleging  in  his  declaration  facts  which 
are  only  evidence  to  take  the  case  out 
of  the  operation  of  the  statute.    Thus 


where  an  action  was  brought  in  the 
year  18S5,  and  the  declaration  stated 
that  on  the  26th  of  July,  1819,  the  de* 
fendant  made  his  promissory  note  to 
the  plaintiff  for  ISlL  payable  on  demand 
with  interest  from  the  date;  but  that 
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said  Rowlandy  in  manner  and  fonn  aforesaid  above  pfeaded,  Hodbdbk  v. 
and  the  matter  in  the  same  oontained^  are  not  sufficient  in   Harrijoge. 
law  to   bar  l^the   said  Jasper  from  having  his  said   action  ' 
thereof  against  him  the  said  Rowland;  to  which  he  the 


safficiently  the  ground  of  not  arresting 
the  judgment,  on  account  of  the  action 


appearing  on  the  face  of  the  declaration 
to  be  out  of  time;  but  still  one  is  at  a 


the  defendant  neglected  to  pay  the 
amount  of  the  note  and  interest,  except 
interest  up  to  a  certain  day  within  six 
years  of  the  commencement  of  the  suity 
to  wit,  the  26th  of  April,  1830;  and 
which  interest  was,  within  six  years 
next  before  the  commencement  of  this 
suit,  to  wit,  on  the  said  last  mentioned 
dsLjpaid  by  the  defendant  to  the  plain- 
tiff; it  was  held  that  the  defendant 
might  well  plead  actio  non  accrevit  infra 
sex  annos  to  such  a  declaration.  2 
Bing.  N.C.713.  Jffollis  y.  Palmer.  3 
Scott,  265,  S.  C.  In  this  case  the 
averment  of  the  payment  of  interest, 
even  if  it  bad  not  been  open  to  the  ob- 
jection of  violating  the  rule  that  matter 
of  evidence  shall  never  be  pleaded, 
would  not,  it  should  seem,  have  been 
admitted  by  pleading  over  without  de- 
nying it.  For  a  superfluous  allegation, 
prematurely  made  in  anticipation  of 
some  matter  which  may  be  subsequently 
pleaded  on  the  other  side,  need  not  be 
noticed  by  the  adverse  party,  and  is  not 
traversable.  Thus,  if  the  plaintiff,  in 
declaring  in  an  action  of  escape,  alleges 
that  the  sheriff  voluntarily  permitted 
the  prisoner  to  escape,  the  defendant 
may  nevertheless  plead  that  he  took 
the  prisoner  on  fresh  pursuit,  (though 
such  a  plea  would  be  no  bar  if,  in  fact, 
the  escape  was  voluntary,)  without  tra- 
versing the  volnntary  escape;  because 
the  word  "voluntarily"  in  the  decla- 
ration is  superfluous  and  unnecessary, 
and  does  not  bind  the  plaintiff,  who 
wofild  be  at  liberty  to  give  a  negligent 
escape  in  evidence ;  but  if  in  truth  the 


escape  was  voluntary,  the  plaintiff  must 
reply  that  fact  Ant^,  Vol.  I.  p.34.  Jones 
V.Pope,  note  (1).  So  if  in  debt  on 
bond,  the  plaintiff  should  declare  that, 
at  the  time  of  the  sealing  and  delivery, 
the  defendant  was  of  full  age,  the  de- 
fendant must  not  traverse  this  allegation, 
if  he  purposes  to  set  up  infancy  as  a  bar; 
but  he  must  plead  deins  agcy  and  con- 
clude with  an  averment.  1  Vent.  217 
Sir  Ralph  Bovey's  case.  So  where  in 
an  action  against  an  heir  on  the  bond 
of  his  ancestor,  the  defendant  pleaded 
riens  per  discent  at  the  time  of  action 
brought,  or  at  any  time  before  or  since ; 
and  the  plaintiff  replied  (under  the  stat. 
3  W.  &  M.  c.  H.  s.  5.)  that  the  de- 
fendant had  lands,  &c.  from  his  ancestor 
before  action  brought ;  it  was  held  that 
the  replication  ought  to  conclude  with 
an  averment.  12  Fnce,  SIS.  Middleton 
V.  Graveley.  Antd,  Vol.  II.  p.  8  c. 
note  (r).  But  it  seems  that  the  plain- 
tiff msLj,  to  some  extent^  be  bound  by  a  su- 
perfluous allegation  in  his  declaration. 
For  where  in  debt  the  plaintiff  demanded 
the  sum  of  10/.  18^.,  and  the  declaration 
then  alleged  that  the  defendant  was  in- 
debted to  the  plaintiff  in  100/.  for  work 
and  labour,  and  in  100/.  on  an  account 
stated,  and  proceeded  to  aver  that, 
although  the  defendant  had  paid  89/.  2s. 
parcel  of  the  said  moneys^  yet  he  had 
not  paid  the  residue,  amounting  to  the 
sum  of  10/.  ISs.  above  demanded ;  to 
which  the  defendant  pleaded  nunquam 
indeb. ;  it  was  held  that  the  effect  of 
this  plea  was  to  deny  that  the  defendant 
ever  wfis  indebted  in  such  a  manner  as  to 
Q4 
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Hodsden  versus  Harridge. 


HoDSDEN  V.  said  Jasper  has  no  necessily,  nor  is  he  bound  by  the  law  of 
Harridge.   the  land,  in  any  wise  to  answer.     And  this  he  is  ready  to 
^  verify ;  wherefore  for  want  of  a  sufficient  answer  in  this  be- 

half, he  the  said  Jasper  prays  judgment  and  his  debtafore- 


loss  to  conceive  why  the  defendant  may 
not  take  advantage  of  the  statute  in 
evidence  on  the  general  issue,  and  com- 
pel the  plaintiff  to  prove,  either  that  he 
brought  his  action  within  the  time  li- 
mited, or  that  he  was  within  some  one 
of  the  exceptions,  and  therefore  could 
not  bring  it  before.  The  reason  given 
in  1  Lev.  lia  Lee  y. Rogers,  "that 
"  the  statute  was  made  for  the  ease  of 
''  those  who  will  take  advantage  of  it, 
«  and  the  court  will  not  give  a  defend- 
**  ant  the  advantage  of  it  unless  he 
'<  pleads  it,"  though  true  as  a  proposi- 
tion of  law,  does  not  appear  to  be  satis- 
factory. Perhaps  the  true  ground  of 
dbtinction  between  the  Statute  of  Limit- 
ations and  the  statute  31  Eliz.  and 
other  statutes  limiting />ena/  actions  to  a 
definite  period,  may  be  this — the  former 
statute  limits  those  actions,  where  a 
debt  or  other  cause  of  action  is  already 
vested  in  the  plaintiff  by  means  of  some 
contract,  or  other  transaction,  between 
the  plaintiff  and  defendant,  prior  to  the 
bringing  of  the  action ;  but,  in  penal 
actions,  the  duty  or  right  of  action  at- 
taches in  the  plaintiff  merely  by  bring- 
ing the  action,  and  did  not  exist  in  him 


before ;  and  unless  he  brings  his  action 
within  the  time  prescribed,  there  is  no 
right  of  action  attached  in  him ;  there- 
fore he  seems  as  much  bound  to  prove 
the  commencement  of  his  action  within 
time,  which  is  the  cause  or  consideration 
of  it,  in  order  to  entitle  himself  to  a  ver- 
dict, as  a  person  who  brings  assumpsit 
or  debt  for  goods  sold  and  delivered, 
or  money  lent,  and  the  like,  is  to  shew 
the  cause  or  consideration  of  his  action, 
to  entitle  him  to  a  verdict ;  and  if  he 
fail  therein,  it  appears  that  he  has  no 
cause  of  action ;  but  the  Statute^of  Li- 
mitations admits  the  cause  ,  or  consi- 
deration of  the  action  still  existing,  and 
merely  discharges  the  defendant  from 
the  remedy,  so  that  a  promise  within  six 
years  without  any  other  consideration  is 
sufficient  to  revive  the  action  ;  therefore, 
if  he  will  take  advantage  of  that  circum- 
stance, it  is  necessary  he  should  plead 
the  statute.  5  fiurr.  2630.  Quantock  v. 
England.  3  T.  R.  1 L  per  BuUer iuatice, 
in  Petrie  v.  White,  (k) 

The  plea  of  nan  assumpsit  infra  sex 
annos  is  insufficient  in  many  cases ;  for 
if  the  cause  of  action  accrued  within  six 
years,  it  is  inunaterial  when  the  promise 


leave  any  balance  due,  after  deducting 
the  sum  for  which  the  plaintiff  had 
given  credit  in  his  declaration;  and 
therefore,  that  the  plaintiff  was  bound, 
in  order  to  recover,  to  prove  a  debt 
exceeding  the  sum  of  89/.  2s.  11  M. 
&  W.  576.  Price  v.  Rees.'] 

(h)  The  reason  here  given  by  the 
learned  seijeantforthe  above  distinction 
seems  to  be  fortified  by  the  practice  in 
actions  of  ejectment,  where  the  plaintiff 


b  bound  to  give  evidence  of  title  to  the 
possession  within  twenty  years  under 
the  first  section  of  this  same  statute  21 
Jac  1.  c.  16.  [see  antfe.  Vol.  I.  p.  319/ 
319  g.  note  (A)],  although  the  ge- 
neral issue  only  be  pleaded;  for  in  eject- 
ment an  entry  is  necessary  to  vest  in  the 
plaintiff  a  right  of  action,  which  entry  is 
proved  by  bringing  the  action  and  the 
consent  rule  thereupon  entered  into. 
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said,  together  with  his  damages,  on  occasion  of  the  detention  Hodsden  v. 
of  the  said  debt,  to  be  adjudged  to  him,  &c*  Harridge. 

And  the  said  Rowland  says,  that  the  plea  aforesidd,  by 
him  the  said  Rowland  in  manner  and  form  aforesaid  above 


Joinder. 


was  made ;  2  Salk.  422.  Gould  v,  John- 
son. S.  C.  2  Ld.  Raym.  838. ;  because  the 
statute  operates  as  a  bar  ouly  from  the 
time  the  cause  of  action  arose,  aud  not 
from  the  time  of  making  the  promise, 
the  words  of  the  statute  being,  "  within 
''  six  years  next  after  the  cause  of  such 
*'  actions  or  suits,"  and  not  after.  As 
if  a  promissory  note  were  made  seven 
years  ago  to  pay  money  within  three 
years  after,  the  statute  is  no  bar.  So  if 
it  were  made  seven  years  ago  to  pay 
money  within  three  months  after,  though 


the  statute  would  be  a  bar,  yet  the  de- 
fendant must  not  plead  non  assumpsit 
infra  sex  annos^  for  that  would  be  bad ; 
but  the  plea  must  be  causa  actionis  non 
accrevit  infra  sex  annos.  1  Vent.  191. 
Puckle  V.  Moor ;  and  see  1  Saund.  33. 
Birks  V.  Trippety  note  (2).  (/)  Indeed, 
if  indebitatus  assumpsit  be  brought  on  a 
promise  to  pay  on  demand,  the  plea  of 
non  assumpsit  infra  sex  annos  has  been 
held  to  be  good,  because  it  shews  a  debt 
due  at  the  time  of  the  promise ;  but  if  the 
promise  were  to  do  a  collateral  thing. 


(/)  But  to  an  action  on  a  promissory 
note  payable  on  demand^  non  assumpsit 
infra  sex  annos  is  a  good  plea,  for  it  is 
payable  immediately  on  the  making  of 
the  promise.  Christie  v.  Fonsich,  MS. 
1  Selwyn's  N.  P.  135.     [So  on  a  note 
payable  with  interest^  on  demand,  the 
statute  begins  to  run  from  the  date  of 
the  note.     2  M.  &  W.  461.   Norton  v. 
Eilam.   2Mont  D.&D.  158.  Exparte 
Whitworth.    So  where  the  defendant, 
heing  drawer  of  two  bills  of  exchange  of 
which  the  plaintiff  was  holder,  gave  him 
a  written  promise  that,  in  consideration 
of  plaintiff  having  agreed  not  to  proceed 
against  him,  the  defendant  thereby  de- 
barred himself  of  all  future  plea  of  the 
Statute  of  Limitations  in  case  of  his 
being  sued,  and  thereby  promised  to 
pay  the  bills  "  whenever  my  circum- 
'*  stances  may  enable  me  to  do  so,  and 
**  I  may  be  called  upon  for  that  pur- 
"pose;"  in   an  action   of  special  cw- 
sumpsit  on  the  agreement,  it  was  held 
that  the  statute  ran  from  the  time  of 
defendant  becoming  able  to  pay,  though 
plaintiff  had  made  no  demand,  and  had 
not  been  informed  by  defendant,  or 


otherwise  had  knowledge  of  such  ability. 
2  Q.  B.  757.  Wa^s  v.  Thanet.  2  G. 
&  D.  167.  S.  C]  Where  the  note  is 
payable  after  sight,  the  statute  runs 
only  from  the  time  of  presentment. 
2  Taunt.  323.  Holmes  v.  Kerrison. 
[So  where  a  note  was  made  in  the 
following  form  —  "I  promise  to  pay  to 
"  M.  A.  D.  or  bearer,  on  demand,  the 
^  sum  of  16/.  at  sights**  it  was  held  that 
no  action  was  maintainable  without  a 
presentment  for  sight.  1  Cr.  M.  &  R. 
307.  Dixon  v.  NuttalL  So  where  a  note 
is  payable  '<  twenty-four  months  after 
demand^**  the  statute  does  not  begin 
to  run  till  twenty-four  months  after  de- 
mand made.  R.  &  Moo.  388.  Thorpe  \, 
Booth.  ^-  The  holder  of  a  bill,  on  non- 
acceptance  and  protest  and  notice  there- 
on, has  an  immediate  right  of  action 
against  the  drawer,  and  does  not  ac- 
quire a  fresh  right  of  action  on  the  non- 
payment  of  the  bill  when  due.  There- 
fore, the  statute  runs  against  him  from 
the  former,  and  not  from  the  latter 
period.  9M.  &W.  506.  Whitdieadx. 
Waiker.2 
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Hodsden  verms  Hanidge. 


HoDSDBif  V.  pleaded^  and  the  matter  in  the  eame  contained  nre  good  and 

Harridge.   sufficient  in  law  to  bar  the  said  Jasper  from  having  his  said 

'  action  thereof  against  the  said  Botoland;  which  said  plea,  and 

the  matter  in  the  same  contained,  he  the  said  Rowland  is 


which  would  create  no  debt  till  de- 
mand, it  would  be  otherwise.  Bull.  N.  P. 
151.  However, though  the  statute  should 
take  place  from  the  time  of  making  the 
promise,  as  in  the  case  before  cited,  or 
for  goods  sold  and  delivered,  money  lent 
or  the  like,  yet  the  plea  of  actio  non  ac* 
crevit  infra  sex  annos  is  proper.  There- 
fore it  seems  to  be  the  safest  and  best 


way  of  pleading  the  statute,  in  all  cases 
of  debt  on  simple  contract,  or  assumpsit^ 
to  say,  that  "  the  said  several  causes  of 
"  action  in  the  said  declaration  men- 
*<  tioned^  or  [any  or  either  of  them,  did 
<<  not  accrue  to  the  said  (plaintiff)  within 
<<  six  years  next  before  the  suing  forth 
"  of  the  original  writ  (or 'exhibiting  of 
"  the  biU)  of  the  said  (plaintiff),  &c"(m) 


(m)  [See  post,  63 5^.  note  (o).]  And 
in  actions  on  the  case  for  torts,  this 
form  of  pleading   the   statute   is  the 
only  correct  one ;  for  not  guilty  within 
six    years    is    ambiguous,    and    may 
either  mean  within  six  years  of  the  act 
done,  or  of  the  consequences  of  that 
act,  which  latter  constitutes  the  cause 
of  action.     SB.  &  A.  448.    Dyster  v. 
Battye.    16  East,  215.  Roberts  v.  Read. 
But  in  assumpsit^  the  breach  of  contract 
is  the  cause  of  action  and  not  the  con- 
sequential damages ;    3  B.  &  A.  288. 
Batdey  v.  Faulkner ;  and  the  statute 
runs    fVom  the  time   of   the  breach; 
3  B.  &  A.  626.    ShoH  v.  McCarthy; 
even  where  there  is  gross  fraud  on  the 
part  of  the   defendant;   2B.&B.  73. 
Brown  v.  Howard.     If  the  declaration 
had  been  framed  in  casd  it  seems  that 
the  law  would   have   been  otherwise. 
Ibid.;  and  see  Dougl.  65^*  Bree  v.  HoU 
bech,     [However,  in  Howell  v.Young^ 
5  B.  &  C.  259.    8  D.  &  R.  14.    S.  C, 
which  was  an  action  on  the  case  against 
an  attorney  for  negligence  in  not  pro- 
perly investigating  a  mortgage  security, 
it  was  held  that  the  negligence  or  mis- 
conduct of  the  defendant  constituted 
the  cause  of  action,  and  that  the  statute 
began  to  run  from  the  time  when  the 
defendant  had  been  guilty  of  such  mis- 


conduct, and  not  from  the  time  when 
it  was    discovered    that  the   security 
^was  insufficient     And,  per  Bayley  J., 
whatever  be  the  form  of  action,  the 
breach  of  duty  is  substantially  the  cause 
of  action.    So  in  trover  the  statute  runs 
from  the  conversion,  though  the  plaiir> 
tiff  did  not  know  of  it;  at  all  events,  un- 
less fraud  was  practised  by  the  defend- 
ant, in  order  to  prevent  the  plaintiff 
from  obtaining  knowledge  of  that  which 
has  been  done.    5  B.  &  C.  149*  Changer 
V.  George.    7  D.  &  R.  729.  S.  C.     The 
question,  whether  fraud  may  prevent  the 
operation  of  the  statute,  is  not  settled ; 
(see  1  Mont.  &  Ayr.  60.  Exparte  Bol- 
ton;)    but    it  has    been  held  that   it 
cannot  be  raised  on  a  replication   of 
actio  aeereviL    2  B.  &  C.  149.  Clark  v. 
Hougham.   3  D.  &  R.  322.  S.  C.  In  an 
action  for  money  had  and  received,  to 
recover  the  oonsideration«money  of  a 
void  annuity,  where  the  annuity  was 
granted   more  than  six   years   before 
action  brought,  but  was  treated  by  the 
grantor  as  a  subsisting  annuity  within 
that    period,     although    subsequently 
avoided  at  his  instance,  it  was  held  that 
the  statute  did  not  begin  to  run  till  the 
grantor  elected  to  treat  the  anauity 
as  void.  9  Bing.  748.  Cowper  v.  GihL 
mondi   S  M.  &  S.  219«  S.C.  In  respect 
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ready  to  Twify  and  prove,  na  the  court,  &c,  and  because  the  Hodsdek  v, 
said  Jasper  does  not  answer  the  said  plea,  nor  has  hitherto   Harridge. 
in  any  wise  denied  the  same,  he  the  siedd  Rowland,  as  before,  * 
prays  judgment,  and  that  the  said  Jasper  may  be'  barred 


When  the  plea  of  the  Statute  of  Limita- 
tions was  first  pleaded,  the  way  was  to 
plead  the  statute  at  large.  2  Mod.  Ent 
142.    Lib.  Plac61. 

If  an  assignee  of  a  bankrapt  declare 
that  the  defendant  was  indebted  to  the 
bankrupt,  and  promised  plaintiff  (the 
assignee)  to  pay,  the  defendant  cannot 
plead  that  the  cause  of  action  did  not 
accrue  to  the  bankrupt  within  six  years, 
because  the  plea  does  not  answer  the 
promise  in  the  declaration,  and  precludes 
the  plaintiff  from  proving  a  promise  to 
himself;  therefore  such  a  plea  is  bad 


on  demurrer.  2  Str.  919.  Skinner  v. 
JRehow.  So  where  in  an  action,  brought 
by  the  assignees  of  an  Insolvent  Debtor, 
to  recover  money  owing  to  him  before 
his  insolvency,  the  plaintiffs  declare  that, 
in  consideration  of  the  money  being  due 
to  the  Insolvent,  the  defendant  promised 
to  pay  it  to  tkeni  as  assignees^  a  plea, 
*'  that  the  said  several  causes  of  action 
<<  in  the  said  declaration  mentioned, 
"  and  each  and  every  of  them  first  ac- 
'^  crued  to  the  saidA.M.  (the Insolvent) 
<<  before  the  plaintiffs  became  assignees, 
"  and  that  six  years  had  elapsed  after 


of  contracts  of  indemnity,  the  statute 
does  not  begin  to  run  till  damnification. 
1  Cr.  &  M.  467.  Huntley  y^  Sanderson. 
Therefore,  on  a  contract  to  indemnify 
the  plaintiff  against  costs,  which  he  is 
afterwards  called  on  to  pay,  the  cause  of 
action  arises  when  he  pays,  not  when  the 
costs  are  incurred,  or  the  attorney's  bill 
is  delivered  to  him ;  and,  consequently, 
the  statute  runs  from  the  time  of  pay- 
ment. 9  A.  &  £.  633.  Collinge  v.  Hey^ 
wood.  1  P.  &  D.  502.  S.  C.  See  also 
Accord.  2  Scott,  N.  R.  45.  Reynolds  v. 
Doyle.  In  the  case  of  principal  and 
surety,  the  moment  the  surety  pays 
any  thing  in  ease  of  the  principal,  a  right 
of  action  accrues  for  so  much  money 
paid  to  his  use,  and  the  statute  begins 
to  run;  for,  however  convenient  it 
might  be  to  limit  the  number  of  actions 
Id  respect  of  one  suretyship,  the  law  does 
not  require  the  surety  to  pay  the  whole 
debt  before  he  can  call  for  reimburse- 
ment. 6  M.  &  W,  153.  Davies  v.  Hnm-^ 
pkreyf.  With  respect  to  co-sureties, 
although  the  whole  of  the  debt  need 
not  be  paid  before  one  surety  can  sue  a 


co-surety  for  contribution,  yet  he  can- 
not sue  until  it  appears  that  he  has  paid 
more  than  his  proportion  of  what  he 
and  the  co-surety  can  ever  be  called  on 
to  pay ;  and  then,  and  not  till  then, 
the  statute  begins  to  run.  Thus  if  the 
surety,  more  than  six  years  before  the 
action  brought  against  the  co-surety, 
has  paid  a  portion  of  the  debt,  and  the 
principal  has  paid  the  residue  within 
six  years,  the  statute  will  hot  run  from 
the  payment  by  the  surety,  but  from 
the  payment  of  the  residue  by  the  prin- 
cipal; for,  until  the  latter  date,  it  does 
not  sqppear  that  the  surety  has  paid 
more  ^than  his  share*  Ibid.  See  fur- 
ther, as  to  the  time  from  which  the 
statute  begins  to  run,  1  B.  &  Ad.  15. 
Rotkery  v.  Munnings.  2  B.  &  Ad.  431. 
Helps  v.  Winterbottom.  Ibid.  447. 
Richards  v.  Richards.  2  Cr.  &  M- 
629.  Harris  v.  Osboum.  1  Cr.  M.  & 
R.  245.  JEmery  v.  Day.  2  A.  &  E.  758. 
Holl  V.  Hadley.  3  A.  &  E.  106.  PhU- 
poUv.KeUey.  4  Nev.  &  M.  61L  S.  C. 
8  M.  &  W.  680.  Colvin  v.  Buckle.^ 
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Hodsden  versus  Harridge. 


HoDSDEN  V,  from  having  his  said  action  thereof  against  him  the  said 
Harridge.    Rowland,  &c 

T^.  But  because  the  court  of  our  lord  the  kinff  now  here,  is 

vut,  iiot  yet  advised  what  judgment  to  give  of  and  upon  the 


<<  the  time  when  the  said  several  causes 
«  of  action,  and  each*  and  every  of 
<<  them,  first  accrued  to  the  said  A,  M.y 
*<  and  before  the  day  of  suing  out  of 
"  the  original  writ  of  the  plaintiff"  has 
been  held  to  be  bad;  for  it  does  not 
contain  any  answer  to  the  declaration, 
\rhich  states  a  promise  made  to  the 
plaintiffs.  2  H.  Black.  Rep.  561.  Kinder 
V.  Paris,  (n) 

To  the  plea  of  the  statute,  the  plaintiff 


may  reply  a  latitat  or  capias,  sued  out 
within  time,  and  returned  non  est  in- 
ventus  by  the  sheriff,  and  shew  that  the 
process  was  regularly  continued  by 
vicecomes  non  misit  breve  to  the  time  of 
declaring.  2  Salk.  420.  Budd  v.  Ber- 
kenhead.  421.  Green  v.  Revitt.(o)  If 
the  latitat  be  returned,  the  continuance 
may  be  entered  at  any  time.  6  T.  R. 
617.  Harris  v.  Woolford.  See  antd, 
p.  1.  Mellor  V.  Walkery  note  (1 ).  (p)    It 


(n)  [So  in  an  action  by  the  assignee, 
from  the  crown,  of  a  note  of  which  a 
felo  de  se  was  payee,  a  plea  that  actio 
non  accremt  &c.  to  the  deceased  is  bad. 
The  plea  ought  to  shew  that  the  felo 
de  se  was  barred  at  the  time  of  his 
death.  4  B.  &  C.  138.  Lambert  v  Tay- 
lor. 6  D.  &  R.  188.  S.  C.  antd.  Vol.  I. 
p.  274  a.  note  (rf).] 

(o)  [At  the  time  the  note  above  was 
written,  the  defendant  might  either  have 
pleaded  that  the  cause  of  action  did  not 
accrue  within  six  years  before  the  ex- 
hibiting of  the  billy  or  within  six  years 
before  the  commencement  of  the  suit.  If 
the  defendant  pleaded  in  the  former 
mode,  then  the  plaintiff^  (who  had  his 
option  whether  he  would  treat  the  pro- 
cess or  the  exhibiting  of  the  bill  as  the 
commencement  of  his  suit,  (see  ant^ 
Vol.  II.  p.  Irf.  note  (1),)  if  he  in- 
tended  to  adopt  the  process  as  the  be- 
ginning of  his  action,  was  bound  to 
reply  it;  for  under  a  general  repli- 
cation, that  the  cause  of  action  arose 
within  six  years  from  the  exhibiting  of 
the  bill,  he  could  not  give  evidence  of 
process  previously  sued  out.    But  if  the 


defendant  chose  to  plead  that  the  cause 
of  action  did  not  accrue  within  six  years 
from  the  commencement  of  the  suit, 
the  plaintiff  could  not  properly  reply  a 
latitat^  or  capias,  or  other  process,  but 
only  that  the  cause  of  action  did  ac- 
crue within  six  years  before  the  com- 
mencement of  the  suit,  and  he  might 
then  give  the  process  in  evidence  to 
shew  what  was  the  true  commencement 
of  the  suit  (See  1  Cr.  M.  Sc  R.  241. 
Dichenson  v.  Teague.)  Since  the  Uui« 
formity  of  Process  Act,  the  writ  of 
summons  being  the  commencement  of 
the  suit  for  all  purposes,  (see  ant^ 
VoL  II.  p.  2.  note  (A),  )  the  plea  ought 
in  all  cases  to  be,  that  the  cause  of 
action  did  not  accrue  within  six  years 
next  before  the  commencement  of  the 
suit,  and  the  plaintiff  should  accordingly 
reply  simply  that  the  cause  of  action 
did  accrue  within  &c.  See  ant^,  VoL  IL 
p.  2  a.  note  (t).] 

(p)  [But  the  practice,  in  this  respect, 
has  been  changed  by  stat.  2  W.  4.  c.  S9« 
s.  10.  (Uniformity  of  Process  Act). 
(See  ant^  Vol.  II.  p.  1  e.  note  {g),  ) 
For  the  cases  decided  on  the  construe- 
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premises,  a  day  thereof  is  given  to  the  parties  aforesaid,  Hodsden  v. 

before  our  lord  the  king  at  fFestminster,  until  Saturday  next  Harridge. 

after  the  octave  of  St  Hilary^  to  hear  their  judgment  of  and  ' 
upon  the  premises,  for  that  the  court  of  our  said  lord  the 


must  be  a  contiuance  of  the  same  writ 
or  process  which  was  originally  sued 
out,  and  must  appear  on  the  record  to 
be  so ;  for  the  process  must  be  taken 
out  with  intent  to  declare  in  that  action, 
and  be  so  stated,  &c.  Thus,  where  the 
replication  alleged  that  a  bill  ofMiddk- 
$ex  was  sued  out  against  the  defendant, 
which  was  continued  down  to  a  certain 
time,  when  that  proceeding  stopped,  and 
then  the  plaintiff  sued  out  an  attach- 
ment of  privilege^  this  was  held  not  to 
be  a  continuance  of  the  bill  of  Middk- 
sexj  or  to  have  any  connection  with  it ; 
S  T.  R.  662.  Smith  v.  Bower:  see  the 
form  of  the  replication,  Lib.  Plac. 
151.  pi.  82.  Lill.  Ent.  32.  Ibid.  122. ; 
but  the  last  precedent  is  a  bad  one,  for 
not  stating  that  the  first  writ  was  re- 
turned. Willes's  Rep-  255.  Karver  v. 
James.  Although  the  first  process  is 
erroneous,  as  where  an  attachment  of 
privil^e  is  returnable  on  a  common 
return  day  instead  of  a  day  certain,  yet, 
as  it  is  only  voidable  and  not  void,  if 
it  be  returned  by  the  sheriff,  it  is  well 
enough  to  save  the  Statute  of  Limita- 
tions, and  will  support  the  '^continu- 
ance. 2  Black.  Rep.  1131.  Leadbeater 
V.  Markland.  WiUes's  Rep.  255.  -Kar- 
ver  y.  James.  So  if  the  plaintiff  reply 
an  original  elausum  fregit,  he  must  shew 
that  it  was  returned  and  continued  down 
to  the  writ  with  which  the  defendant  is 
served.  1  Lutw.  260.  Kinsey  v.  Hay- 
ward.    S.  C.  1  Ld.  Raym.  432.,  where 


the  judgment  of  the  Common  Pleas  to 
the  contrary  was  reversed  in  the  King's 
Bench,  and  that  judgment  of  reversal 
affirmed  in  Parliament.  S.  P.  1  Lutw. 
279,  280.  Brereton  v.  Moyse.  S.  P. 
3  Bos.  &  Pull.  330.  Stratton  v.  Sa- 
vignac.  So,  in  Brown  v.  Babington^ 
2  Ld.  Raym.  883.  Lord  Holt  said^  it 
was  a  fatal  fault  that  the  plaintiff  did 
not  shew  the  original  writ  ever  return- 
ed; if  the  plaintiff  shews  a  writ  and 
does  not  return  it,  this  will  not  avoid 
the  Statute  of  Limitations ;  to  which 
the  other  judges  agreed ;  and  in  Atwood 
V.  Burr^  7  Mod.  5.  Lord  Holt  said, 
"  that  in  pleading  the  Statute  of  Limit- 
'<  ations  he  always  used  to  plead  the 
*'  return,  and  not  the  purchase,  of  the 
"  writ ;  for  it  is  the  return  that  gives 
<^  the  court  possession  of  the  cause  ; 
"  and  if  one  were  to  continue  a  latitat 
"  for  several  years,  he  must  have  the 
"  first  writ  returned,  upon  which  return 
<<  the  continuances  are  made  down, 
"  though  in  fact  he  never  takes  out 
<<  another  writ,  but  there  must  be  a 
"  return  of  the  first."  S.  P.  6  T.  R. 
617.  Harris  v.  Woolford.  But  it  is 
said  to  have  been  adjudged  in  the 
Common  Pleas,  and  afterwards  in  the 
King's  Bench  on  error,  that  if  the  plain- 
tiff replies  that  he  sued  out  an  attach- 
ment of  privilege,  it  is  not  necessary  to 
shew  that  the  writ  was  returned  and 
continued ;  for  k  is  in  nature  of  an  ori- 
ginal, and  if  an  original  is  replied  to 


tton  of  this  enactment,  and  practical 
directions  for  complying  with  it  so  as 
effectually   to    save    the    statute,    see 


2  Chitt.  Arch.  922,  et  seq.  9th  ed. 
aUo  post,  63  f.  note  {q).'] 


See 
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HoDSDEK  V.  king  now  here  is  thereof  not  yet,  &c  At  whicsh  day  before 
Harridge.  quj.  lorcL  the  king  at  Westminster  come  the  parties  idToreeaid, 
by  their  attornies  aforesaid,  and  because  the  court  of  our  esid 
lord  the  king  now  h^re,  is  not  yet  advised  what  judgment 


Further  con- 
tinuance. 


the  plea  of  the  statate,  it  is  sufficient  to 
shew  the  teste  of  it  without  any  conti- 
nuances; but  if  a  latitat  or  clausum 
fregit  be  replied,  it  must  be  shewn  that 
it  was  continued  properly  to  make  it 
the  foundation  of  the  suit  1  Wils.  167« 
Finch  V.  Wilson.  However,  the  au- 
thority of  this  case  seems  questionable ; 
for  in  the  case  of  Bitdd  v.  Berkenkead^ 
2  Salk  420.  S.  C.  Carth.  144.  1  Show. 
366.  it  was  held,  that  an  attachment  of 
privilege  must  be  returned  and  con- 
tinued; and  so  is  Willes's  Rep.  255. 
Karver  v.  James ;  and  3  Bos.  Sc  Pull. 
330.  Stratton  v.  Savignac  ;  and  in  the 
case  of  Kinsey  v.  Hayward  it  was  de- 
termined, both  in  K.  B.  and  in  Parlia- 
ment, that  an  original  must  be  returned 
and  continued,  and  it  does  not  appear 
from  the  report  that  either  of  these 
cases  was  cited,  (jj)    If  a  latitat  be  in 


troth  sued  out  after  the  expimtiou  of 
the  six  years,  as  where  it  is  sued  out  in 
the  vacation,  and  of  course  bears  tests 
the  last  day  of  the  preceding  term,  and 
that  was  before  the  expiration  of  the 
limited  time,  and  the  plaintiff  replies 
the  latitat  sued  out  on  the  day  it  bears 
date,  the  defendant  may  in  his  rejoinder 
shew  the  real  day  on  which  it  was  in 
fact  sued  out,  and  aver  that  he  did  not 
promise  within  six  years  before  the  last- 
mentioned  day.  2  Burr.  950.  JohnMn 
V.  Smith,  (r) 

If  an  action  is  brought  in  an  inferior 
court  within  six  years,  and,  after  some 
proceedings  there,  the  time  expires, 
and  then  the  defendant  removes  the 
cause  into  the  King's  Bench  by  habeas 
carpus,  and  the  plaintiff  declares  there 
de  novo,  and  the  defendant  pleads  that% 
the  cause   of   action  did  not  accrue 


{q)  [Under  the  10th  section  of  the 
Uniformity  of  Process  Act,  (see  ante^ 
Vol.  II.  p.  1  «.  note  (^),)  not  only 
must  the  first  writ  of  summons,  in  order 
to  save  the  statute,  be  returned  non  est 
inventus,  and  entered  of  record  within 
one  calendar  month  after  its  expiration, 
but  every  writ  issued  in  continuation 
must  contain  a  memorandum  indorsed 
thereon,  specifying  the  day  of  the  date 
of  the  first  writ,  and  also,  it  seems,  of 
the  return  thereto.  10  M.  &  W.  174.  FTi/- 
liams  V.  Williams.  The  ordinary  copies 
of  the  Act  appear  to  be  punctuated 
inconsistently  with  this  construction. 
The  court  of  Exchequer  have  allowed 
the  omission  of  the  day  of  the  date  of 
the  return  to  be  cured  by  amendment 
2  Dowl.  N.  S.  509.    The  same  court 


also  have  allowed  the  writ  of  summons 
itself  to  be  amended,  in  order  to. save 
the  statute ;  as  by  inserting  the  name  of 
a  co-executor  as  a  co-plaintiff.  2  Cr. 
&  M.  6S5.  Lahin  v.  Watson.  See,  aIso» 
1  Cr.  &  M .  773.  Hortan  v.  Stanford 
{Inhabitants  of).  But  the  court  of 
Q.  B.  has  declined  to  act  on  the  author- 
ity of  these  decisions.  6  A.  &  £.  778* 
Roberts  v.  Bate.'] 

(r)  [See  ant^  Vol.  11.  p.  1  h.  n.(c>] 
So  where  in  an  action  against  An  at« 
tomey  the  plaintiff  takes  issue  on  the 
plea  of  the  statute,  and  relies  on  the 
title  of  his  bill,  the  defendant  may 
shew  by  evidence  that  the  bill  was  filed 
in  the  vacation  after  the  term  of  which 
it  is  entitled.  Peake's  N.  P.  C.  275. 
Snell  Y.Phillips. 
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to  give  of  and  upon  the  premiees,  a  day  thereof  is  given  to  Hodsdbk  v." 
the  parties  aforesaid,  before  our  lord  the  king  st  Westminster,  Harridge. 
until  Wednesday  next  after  15  days  of  EcLster,  then  next  ' 
following,  to  hear  their  judgment  of  and  upon  the  premises. 


within  six  yean  before  the  teste  of  the 
hiUfeas  carpus^  the  plaintiff  may  reply 
and  shew  the  suit  in  the  inferior  court, 
and  that  will  be  sufficient  to  avoid  the 
statute ;  and  the  reason  is,  not  that  the 
action  in  the  King's  Bench  is  a  continu. 
ance  of  the  suit  below,  but,  as  the  plain- 
tiff had  pursued  his  right  within  due 
time,  it  should  not  be  in  the  defend- 
ant's power  to  defeat  his  right  and  take 
away  his  remedy  without  any  fault  in 
him.  2  Salk;424*.  Matthews  v.  Phillips. 
I  Sid.  228.  Bevin  v.  Chapman, 

If  in  assumpsit  by  an  executor,  in 
which  all  the  promises  are  laid  to  be 
made  to  the  testator  in  his  lifetime, 
the  defendant  pleads  that  he  did  not 
promise  within  six  years  next  before 
the  obtaining  of  the  original  writ  of 
the  pldntiff,  and  the  plaintiff  replies 
that  the  original  was  sued  on  such  a 
day,  and  within  six  years  before  the 
day  of  obtaining  thereof,  that  is  to  say, 
on  such  a  day,  letters  testamentary 
were  granted  to  him,  by  which  the 
plaintiff's  action  accrued  to  him  within 
six  years;  this  replication  is  bad,  be- 
cause the  time  of  limitation  must  be 
computed    from    the  time    when    the 


action  first  accrued  to  the  testator,  and 
not  from  the  time  of  proving  the  will ; 
for  that  gave  no  new  cause  of  action, 
and  therefore  the  time  of  proving  the 
will  is  perfectly  immaterial.  Willes's 
Rep.  27.  Hickman  v.  Walker,  But 
where  to  an  action  by  an  administrator 
for  money  had  and  received  to  his  use 
by  the  defendant,  who  had  received 
the  intestate's  money  after  his  death, 
six  years  and  upwards  before  the  com- 
mencement of  the  action,  but  within 
six  years  after  letters  of  administra- 
tion granted  to  the  plaintiff,  the  de- 
fendant pleaded  the  Statute  of  Limit- 
ations, and  the  plaintiff  replied  the 
special  matter  above  mentioned ;  it  was 
held  upon  demurrer  that  the  statute 
was  no  bar,  because  this  was  not  a 
cause  of  action  in  the  intestate,  the 
money  having  been  received  after  his 
death,  and  the  plaintiff's  title  com- 
menced by  taking  out  letters  of  admi- 
nistration, before  which  time  no  cause 
of  action  accrued  to  him.  2  Salk.  421. 
Cary  v.  Stephenson.  S.  C.  Carth.  335. 
Skin.  555.  4  Mod.  372.  See  Stanft>rd:s 
case,  cited  Cro.  Jac.  61.  Saffyd  v. 
Adams,  (s)    These  special  replications 


(s)  So  where  an  action  was  brought 
hy  an  administrator  against  the  accep- 
tors of  bills  of  exchange  payable  to  the 
intestate,  and  accepted  after  his  death, 
hut  hefore  the  grant  of  letters  of  admi- 
nistration, it  was  held  that  the  statute 
ran  only  from  the  grant  of  the  letters. 
5  B.  &  A.  204'.  Murray  v.  JEast  India 
Company.  [See  also  Accord.  8  B.  & 
C.  285.  Pratt  v.  Swaine.  2  M.  &  R. 
350.  S.C.    1  Mylne  &  Cr.  118.  Perry 


y.  Jenkins.  But  in  an  action  brought 
against  an  executor,  it  b  no  answer  to 
a  plea  of  the  Statute  of  Limitations, 
that  after  the  cause  of  action  accrued, 
and  after  the  statute  had  begun  to  run, 
the  debtor,  within  the  six  years,  died, 
and  that  (by  reason  of  litigation  as  to 
the  right  to  probate)  an  executor  of  his 
will  was  not  appointed  until  after  the 
expiration  of  the  six  years,  and  the 
plaintiff  sued  such  executor  within  a 
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for  that  the  court  of  our  said  lord  the  king  here  is  thereof 
not  yet,  &c  At  which  day,  before  our  lord  the  king  at 
Westminster^  come  the  parties  aforesaid,  by  their  attomies 
aforesaid,  and  because  the  court  of  our  said  lord  the  king 


must  coDclude  with  an  averment  to  give 
the  defendant  an  opportunity  of  an- 
swering the  special  matter.  4  Mod. 
374.  376.  Curry  v.  Stephenson.  So 
where  in  assumpsit  bv  an  executor  on 
a  contract  made  with  his  testator,  all 
the  promises  in  the  declaration  are  laid 
to  be  made  to  H.  his  testator ^  and  the 
defendant  pleads  the  Statute  of  Limita- 
tions, the  plaintiff  cannot  in  his  replica- 
tion set  forth  a  promise  made  to  himself 
within  six  years,  without  being  guilty 
of  a  departure,  any  more  than  he  can 
in  such  case  give  evidence  of  a  promise 
made  to  himself  within  six  years  upon 
an  issue  joined  on  the^'plea  of  the  Sta- 
tute of  Limitations.  Willes's  Rep.  29. 
Hickman  v.  Walker.  1  Salk.  28.  Dean 
V.  Crane.  S.C.  6  Mod.  309,  310.  2  Str. 
890.  Executors  of  the  Duke  of  Marl- 
borough V.  Widmore.  However,  in  Carth. 


4'7L  Heylin  v.  Hastings,  it  is  sidd  to 
have  been  admitted  that  a  promise  made 
to  an  executor  is  sufficient  to  prove  the 
issue  of  assumpsit  to  the  testator  within 
six  years,  because  the  promise  does  not 
give  any  new  cause  of  action,  but  only 
revives  the  old  cause,  and  is  of  no  other 
use  but  to  prevent  the  bar  by  the  Sta- 
tute of  Limitations :  but  this  seems  not 
to  be  well  founded;  and  it  has  since 
been  determined,  that  evidence  of  an 
acknowledgment  by  the  defendant  with- 
in six  years  of  an  old  existing  debt,  of 
above  six  years'  standing,  due  to  the 
plaintiff's  intestate,  but  which  acknow- 
ledgment was  made  after  the  intestate's 
death,  will  not  support  a  count  by  the 
administrator,  laying  the  promise  to  be 
made  to  his  intestate.  3  East,  409.  iSVirvi/ 
v.  Wine,  (l)  So  where  to  a  declaration, 
in  an  action  of  assumpsit  by  the  assig- 


reasonable  time  after  probate  granted. 
For,  as  soon  as  there  is  a  cause  of  action, 
a  plaintiff  that  can  sue  and  a  defendant 
that  can  be  sued  in  England,  from  that 
time  the  date  of  six  years  begins  to  run ; 
and  when  the  statute  once  begins  to  run, 
it  must  continue  to  run.  4  M.  &  W. 
42.  Rliodes  v.  Smeihurst,  affirmed  in 
Cam.  Scacc.  6  M.  &  W.  351.  S.  P.  in 
equity.  3  Mylne  &  Cr.  499.  Freake 
v.  Cranefeldt.'] 

(t)  S.  P.  6  Taunt  210.  Ward  v. 
Hunter.  [The  cases  of  Dean  v. 
Crane  and  Ward  v.  Hunter  above 
cited  were  recognised  and  acted  on  in 
Pittam  V.  Fostery  1  B.  &  C.  248.  2 
D.  &  R.  363.  S.  C  in  which  an  action 
was  brought  against  A  and  B.  and  (7. 
his  wife  upon  a  joint  promissory  note, 


made  by  A.  and  C.  before  her  marriage, 
and  the  promise  was  laid  by  A,  and  C 
before  her  marriage,  and  defendants 
pleaded  the  Statute  of  Limitations, 
whereupon  issue  was  joined ;  and  it 
was  held,  that  an  acknowledgment  of 
the  note  by  A.  within  six  years,  but 
after  the  intermarriage  of  H.  and  C, 
was  not  evidence  to  support  the  issue. 
See  also  6  B.  &  C.608.  Tanner  v. 
Smart.  9  D.  &  R.  549.  S.  C.  per  Lord 
Tenterden.  See  also  3  B.  &  A.  631. 
Short  y,  McCarthy y  per  Bay  ley  J. — 
Therefore,  if  an  executor  brings  <u- 
sumpsit  on  a  bill  or  note,  and  intends  to 
rely  on  an  acknowledgment  or  promise 
made  to  himself  in  order  to  bar  the 
statute,  he  must  in  his  declaration  state 
the  making  of  the  bill  or  note,  and  then 
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now  here^  is  not  yet  advised  what  judgment  to  give  of  and  Hodsden  r. 

upon   the  premises,  a  day  thereof  is  given  to  the  parties  Harridge. 

aforesaid,  before   our  lord  the  king  at  Westminster^   until  ' 
Friday  next  after  the  morrow   of  Holy  Trinity  then  next 


nees  of  an  insolvent  debtor  for  money 
due  to  him  before  his  insolvency,  stating 


all  the  promises  to  have  been  made  to 
th^ plaintiffs^  the  defendant  pleaded  that 


proceed  to  aver  that  after  the  death  of 
his  testator  or  intestate,  the  defendant 
promised  him  (the  plaintiff),  as  executor 
or  administrator,   to   pay   him.      And 
where  the  declaration  is  so  framed,  such 
promise   may  be  denied  by  a  plea  of 
nan  assumpsit,  notwithstanding  the  new 
rule,   H.  T.  4  W.  4.   (Assumpsit  2.), 
that  in  all  actions  upon  bills  of  exchange 
and  promissory  notes,  the  plea  of  non 
assumpsit  shall  be  inadmissible.     For 
the  mere  production  and  proof  of  the 
note  would  not  prove  the  promise  laid 
as  made  to  the  executors,  as  it  would 
if  the  promise  were  laid  as  made  to  the 
testator.     The  right  of  action  indeed  is 
transferred  to  the  executor,  but  no  pro- 
mise is  implied  by  law  to  pay  him; 
otherwise,  the   Statute  of  Limitations 
would  run  from  the  death  of  the  payee, 
and  not  from  the  time  of  the  note  be« 
coming  due.   In  order,  therefore,  to  sup- 
port the  action,  there  must  be  an  express 
promise  to  the  executor,  that  is  to  say,  an 
express  promise  as  contra-distinguished 
from  a  promise  contained  in  the  note 
itself,  or  anything  implied  out  of  it ;  and 
the  cause  of  action  is  the  existence  of 
the  note,  with  the  express  promise  to 
the  executor  to  pay  the  amount  of  it ; 
whereas   the   new  rule  is  confined  to 
cases  where  the  action  is  only  on  the 
note.    The  effect  of  the  plea  of  non- 
assumpsit  in  such  a  case,  is  to  admit 
that  the  bill  or  note  was  signed  by  the 
defendant,  but  to  deny  that  he  made  any 
promise  to  .  the  executor.     2  M.  &  W. 
720.   Timmis  v.  Piatt,    5  Dowl.  748. 
Gilbert  v.  Piatt.  —  So  if  an  action  be 
brought  against  an  executor  or  adminii  - 
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trator  on  a  debt,  which  the  testator  or 
intestate  contracted  more  than  six  years 
before  the  commencement  of  the  suit, 
and  the  plaintiff  means  to  rely  upon  a 
prombe  by  the  executor  or  adminis- 
trator, to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  the  declaration 
should  contain  a  count  or  counts  upon 
a  promise  by  the  executor  or  adminis- 
trator as  such.  5  M.  &  W.  120.  Brown" 
ing  V.  Paris,  per  Parke  B.  And  it 
must  be  observed,  that  the  mere  exist- 
ence of  a  debt  owing  by  the  testator  or 
intestate,  is  not  evidence  of  a  promise  to 
pay  hy  ike  executor  or  administrator,  as 
executor  or  administrator.  Hence,  as 
against  an  executor  or  administrator, 
an  acknowledgment  merely  by  him  of 
the  debt's  existence  is  not  sufficient  to 
take  the  case  out  of  the  statute :  there 
must  be  an  express  promise.  Accord- 
ingly, in  Tullock  V.  Dunn^  R.  &  Mood. 
416.,  which  was  an  action  of  assumpsit 
against  several  executors,  who  pleaded 
the  general  issue,  and  the  Statute  of 
Limitations.  Abbott  C.  J.  held,  that 
neither  an  acknowledgment  of  the  debt 
by  all  the  executors,  nor  an  express 
promise  by  one  of  them,  took  the  case 
out  of  the  statute.  There  ought  to 
have  been  an  express  promise  by  all. 
Sckoley  V.  tValtony  Exch.  H.  T.  1844, 
per  Parke  B.  Accord. 

However,  in  a  recent  case  in  Chan- 
cery, the  facts  were  that,  in  1835,  A.  filed 
a  creditor's  bill  against  the  administrator 
of  his  debtor,  founded  on  a  debt  due  on 
a  promissory  note,  but  in  respect  of 
which  no  payment  of  either  principal 
or  interest  had  been  made  since  1823. 
B 
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Hodsden  verstis  Hanidge. 


H0D8DBN  V, 

Harridoe. 
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Further  con- 
tinuance. 


following,  to  hear  their  judgment  of  and  upon  the  premises, 
for  that  the  court  of  our  said  lord  the  king  here  is  thereof 
not  yet,  &c.  At  which  day,  before  our  lord  the  king  at 
Westrnvister,  come  the  parties  aforesaid,  by  their  attomies 


he  did  not  underiake  and  promise  in 
maoDer  and  form  as  the  plaintiffs  com- 
plained against  him  at  any  time  within 
six  years;  he  cannot  rejoin,  that  the 
cause  of  action  first  accrued  to  the  insol" 
vent  before  the  plaintiffs  became  assig- 
nees, and  that  six  years  had  elapsed 
after  the  cause  of  action  first  accrued 
to  the  insolvent;  for  the  rejoinder 
would  be  a  plun  departure  from  the 
plea.  2  H.  Black.  562.  Kinder  v.  Paris^ 
note  (a). 

So  the  plaintiff  may  reply,  on  the 
fourth  section  of  the  statute,  that  here- 
tofore he  obtained  a  judgment,  which 
was  reversed,  and  that  he  now  sues 
within  a  year  after  the  reversal ;  or  that 
he  obtained  a  verdict  and  judgment 
which  was  arrested.  Or  the  plaintiff 
may  say  in  his  replication,  that  he  sued 
out  an  original  upon  which  the  defend- 
ant was  outlawed,  and  the  outlawry  was 
afterwards  avoided  by  plea,  or  reversed 
on  error,  and  he  sued  within  a  year. 
SirW.Jones,S12.  Lambe  y.  Finch.  S.C. 
Cro.  Car.  294.  3  Lev.  245.  Whitwick 
y.  Hovendon.  So  where  a  person  brings 
an  action  before  the  expiration  of  six 
years,  and  dies  before  judgment,  the  six 
years  being  then  expired,  it  has  been 
held  that  his  executor  or  administrator 
may  within  the  equity  of  the  fourth  sec- 
tion bring  a  new  action ;  2  Salk.  425. 
Matthews    v.  Philips.      1   Lutw.  260. 


Kensey  v.  Hayward;  provided  he  does 
it  recently^  or  within  a  reasonable  time* 
No  precise  time  is  fixed  as  to  what  shall 
be  deemed  a  reasonable  time;  but  it 
should  seem  that  the  statute  is  the  best 
guide  upon  the  subject,  and  as  that  pro- 
vides that  a  new  action,  in  the  cases 
enumerated  in  it,  must  be  commenced 
within  a  year^  so  an  executor  ought  also 
to  bring  a  new  action  within  that  period. 
In  1  Ld.  Raym.  434.  Kinsey  v.  Hey^ 
wardf  a  year  is  said  to  be  a  reasonable 
time;  and  the  court  of  King's  Bench  ap- 
pears to  be  of  this  opinion  in  WilcocJts  ▼« 
Hugginsy  2  Str.  907.  Fitzg.  170.  289., 
where  it  is  said,  <<  that  the  most  that  had 

ever  been  allowed  was  a  year,  and 
'  that  within  the  equity  of  the  proviso 
''  in  the  statute,  which  gives  the  plain- 
=<  tiff  a  year  to  commence  a  new  action, 
'*  where  the  judgment  is  arrested  or  re- 
'  versed ;  and  that  they  would  not  go 
''  a  moment  further,  for  it  would  let  in 
'*  all  the  inconveniences  which  the  sta- 
'*  tute  was  made  to  avoid.  Indeed,  if 
'^  the  executor  had  been  retarded  by 

suits  about  the  will  or  administration^ 
'*•  and  had  shewn  that  in  pleading  it 

would,  have  been  otherwise,  because 
'*  the  neglect  would  then  have  been  ac- 
"  counted  for."  And  in  Fitzg.  Lee  J. 
said,  '*  I  think  what  is  or  is  not  a  recent 
<<  prosecution  in  a  case  of  this  nature  is 
<<  to  be  determined  by  the  discretion  of 


In  1832,  the  administrator,  on  the  cita- 
tion of  a  third  person,  signed  and  exhi- 
bited, in  the  Ecclesiastical  court,  an  in- 
ventory and  account  of  the  late  debtor's 
assets  and  debts,  in  which  ^.'s  debt  was 
entered.     And  Sir  L.  Shadwetl^VX^f 


held,  that  that  entry  was  a  sufficient 
acknowledgment  within  Lord  Tenter.^ 
den's  Act  (9  G.  4.  c.  14.),  to  take  the 
debt  out  of  the  Statute  of  Limitations, 
12  Sim.  17.  Smithy.  Poole.  See  also 
9  D.  &  R,  840.  SPCuHoch  v.  Dawes.2 
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aforesaid;  and  because  the  court  of  our  said  lord  the  king  Hodsdek  v. 
now  here  is  not  yet  advised  what  Judgment  to  give,  a  day  Harridge. 
thereof  is  given  to  the  parties  aforesaid,  before  our  lord  the  ' 


<*  the  court  from  the  circumstances  of 
<<  the  ease ;  but  generally  the  year  in 
'^the  statute  is  a  good  direction." 
However,  in  Lethbridge  v.  Chapmanj 
15  Vin«  103.,  theaction  was  allowed  to  be 
brought  within  fourteen  months  after 
the  testator's  death,  though  no  reason 
is  assigned  for  it  Upon  the  whole,  there- 
fore, it  seems  prudent  for  the  executor 
to  bring  a  new  action  as  soon  as  he 
possibly  can  after  the  death  of  his  tes- 
tator, and  at  all  events  not  to  delay  it 
beyond  a  year,  (u) 

If  an  action  be  brought  by  a  feme 
sole  within  six  years,  and  pending  the 
action  the  six  years  expire,  and  then  she 


marries,  whereby  the  suit  abates,  it  has 
been  bolden  that  she  and  her  husband 
may  recently  bring  a  new  action  within 
the  equity  of  this  clause  of  the  statute, 
though  the  second  action  cannot  in  the 
nature  of  the  thing  be  a  continuance  of 
the  former  writ ;  as  where  F*  and  S. 
his  wife,  administratrix  of  J>  C.  her  late 
husband,  brought  their  bill  in  the  King's 
Bench  against  the  defendant  for  money 
laid  out  by  the  intestate ;  the  defendant 
pleaded  non  assumpsit  infira  sex  annos  ; 
the  plaintiffs  replied  that  E.  when  a 
widow,  to  wit,  on  such  a  day,  brought 
her  original  writ,  and  before  the  return 
she  married  F^  and  they  recently  after- 


(tf)  [The  principle  of  these  cases, 
according  to  the  judgment  of  Lord  Chief 
Justice  Treby^  in  the  above-mentioned 
case  of  Kinsey  v.  Hayward  is,  that  when 
once  the  proviso  in  the  Statute  of  Li- 
mitations is  complied  with  by  the  com- 
mencement of  an  action  within  due 
time,  the  party  is  out  of  the  purview  of 
the  Act,  and  set  at  liberty  out  of  the 
restraint  of  the  said  statute.  But  the 
true  ground  of  these  decbions  appears 
to  be,  that  they  proceed  upon  the  equity 
of  the  fourth  section  of  the  statute,  and 
that  the  courts  have  extended  that  sec- 
tion to  the  case  of  an  executor  whose 
testator  has  died  pending  an  action 
brought  by  him;  which,  though  not 
within  the  words  of  it,  was  evidently 
within  the*  mischief.  Accordingly,  in 
Adam  v.  The  Inhabitants  of  the  City  of 
Bristol,  the  premises  of  A.,  a  termor, 
having  been  burnt  by  a  riotous  as^ 
sembly,  A.  complied  with  all  the  requi" 
sites  of  the  statute  7  &  8  Geo.  4.  c.  31., 
and  commenced  an  action  against  the 


inhabitants  of  the  city  and  county, 
within  three  months  from  the  offence: 
Before  verdict  or  judgment,  and  after 
the  expiration  of  three  months,  Am  died : 
His  executrix  commenced  an  action 
against  the  inhabitants  on  the  seventh 
day  from  AJb  death :  And  the  court  of 
King's  Bench  held,  that  supposing  an 
executrix  entitled  to  sue  in  any  such 
case  (as  to  which  the  court  gave  no 
opinion),  the  action  having  been  com- 
menced more  than  three  months  from 
the  offence,  was  too  late  under  the  pro- 
vision in  section  3.  of  the  statute,  viz. 
<<  Provided  also,  that  no  person  shall  be 
"  enabled  to  bring  any  such  action, 
*'  unless  he  shall  commence  the  same 
<<  within  three  calendar  months  after 
*<  the  commission  of  the  offence ;"  and 
that  there  was  no  analogy  between  this 
case  and  the  above  decisions  on  the  ge. 
neral  Statute  of  Limitations. .  2  A.  &  £. 
389.  4f  Nev.  &  M.  144.  S.  C.  nomine 
TiU-Adam  v.  Inhabitants  of  Bristol'}* 
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Hodsden  versus  Harridge, 


HoDSDBN  V.  king  at  Westminster,  until  Saturday  next  after  three  weeks  of 
Harridge.  g^^  Michael  then  next  following,  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord 
the  king  here  is  thereof  not  yet,  &c.     At  which  day,  before 


Further  con- 
tinuance. 


wards  exhibited  their  bill  against  the 
defendant ;  rejoinder  that  E,  married 
T.  J.  who  was  alive  at  the  time  of 
issuing  the  original ;  the  plaintiffs  sur. 
rejoined  and  tendered  an  issue ;  to  which 
the  defendant  demurred:  upon  judg- 
ment given  for  the  plaintiff  in  the  Kiug*s 
Bench  without  argument,  a  writ  of  error 
was  brought  in  the  Exchequer  Cham- 
ber, where  it  was  argued  for  the  plaintiffs 
in  error  that  the  suit  was  abated  by 
marriage,  the  voluntary  act  of  the  party ; 
that  the  Statute  of  Liniitations  was  a  law 
of  peace  for  the  security  of  property, 
and  ought  not  to  be  extended  by  equity; 
besides,  a  suit  commenced  by  bill  cannot 
be  continued  by  original:  It  was  insisted 
for  the  defendants  in  error  that  the  new 
suit  was  brought  within  a  reasonable 
time,  namely,  within  two  terms,  where- 
as it  has  been  holden  that  a  year  is  a 
reasonable  time :  By  the  court:  the  sta- 
tute has  received  a  favourable  construc- 
tion; the  suit  was  originally  brought 
within  the  six  years,  and  the  new  suit 
within  two  terms,  and  the  statute  does 
not  bar  the  action,  it  only  takes  away 
the  remedy :  And  the  judgment  was 
afRrmed.  Forbes  v.  Lord  Middleton^ 
cited  in  Mr.  Dumfords  note  (c)  to 
Willes's  Rep.  259.  Karver  v.  James. 

The  form  of  the  replication  by  an 
executor  to  a  plea  of  the  statute,  where 
he  recently  brings  a  new  action  after 
the  death  of  the  testator,  is  to  state 
that  the  testator  on  &c.,  in  such  a  term 
in  such  a  year  of  the  king's  reign,  sued 


out  a  capias  ad  respondendum  (for  in- 
stance) against  the  defendant,  return- 
able on  the  morrow  of  Ml  Soulsy  that 
the  sheriff  returned  that  the  defendant 
was  not  found  in  hb  bailiwick,  and  then 
continue  the  capias  from  term  to  term 
down  to  the  time  of  the  testator's  death ; 
that  he  appointed  the  plaintiff  his  exe- 
cutor, recently  after  whose  death,  to 
wit,  in  such  a  term,  &c.,  the  plaintiff 
sued  out  the  writ  upon  which  the  action 
is  founded;  that  the  several  writs  so 
prosecuted  by  the  testator  against  the  de- 
fendant were  with  an  intent  to  have  im- 
pleaded the  defendant  upon  the  several 
promises  in  the  declaration  specified; 
and  that  the  writ  sued  out  by  the  plain- 
tiff against  the  defendant  was  prosecuted 
against  him  with  intent  to  implead  him 
for  the  causes  of  action  in  the  declara- 
tion specified,  and  upon  his  appearance 
to  declare  against  him  for  the  said  se- 
veral causes  of  action,  and  that  he  after- 
wards, on  &c.,  declared  against  the 
defendant,  &c.,  with  an  averment  that 
the  several  causes  [of  action  accrued 
within  six  years  next  before  the  suing 
out  of  the  writ  of  capias  ad  respondent- 
dum  first  above  specified  by  the  testator. 

If  the  defendant  plead  the  Statute  of 
Limitations,  and  the  plaintiff  take  issue 
upon  it,  evidence  of  a  promise  by  the 
defendant  within  six  years  before  the 
commencement  of  the  action,  to  pay 
the  debt,  is  sufficient  to  take  the  case 
out  of  the  statute.    6  Mod.  S09.  Dean 


(x)  [As  to  the  alteration  in  this  form, 
consequent  on  the  Uniformity  of  Process 


Act,  see  10  M.  &  W.  174.  WiUiams  v. 
WilliamSf  ant^,  p.  63 1.  note  (q)»2 
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our  lord  the  king^  at  Westminster^  come  the  parties  aforesaid,  Hodsden  r. 
by  their  attomies  aforesfdd,  and  because  the  court  of  our  said   Harridoe. 
lord  the  king  now  here,  is  not  yet  advised  what  judgment  ' 
to  give  of  and  upon  the  premises,  a  day  thereof  is  given 


V.  Crane,  (y)  And  though  it  be  a  con- 
ditional promise,  it  is  sufficient  if  the 
plaintiff  performs  the  condition;  as 
where  in  assumpsit  for  goods  sold  and 
delivered,  the  defendant  denied  he 
bought  the  goods,  but  said  <<  prove  it 
"  and  I  will  pay  you,*'  this  promise 
with  a  proof  of  the  debt  was  held  to 
take  the  case  out  of  the  statute.  1  Salk. 
29.  Heyling  v.  Hastings,  5  Mod.  425. 
Carth.  470.      1  Ld.  Raym.  389.  422. 


Com.  Rep.  54.  S.  C.  (z)  A  distinction 
was  formerly  takJen  between  dipromise  to 
pay  the  debt,  and  a  bare  acknowledgment 
of  it  within  that  period  ;  the  former  was 
sufficient  to  take  it  out  of  the  statute, 
but  an  acknowledgment  did  not  amount 
to  a  promise,  but  was  said  to  be  only 
evidence  of  it,  and  therefore  did  not  of 
itself  take  the  \»ise  out  of  the  statute. 
2  Vent  152.  Bland  v.  Haselrig.  6  Mod. 
309,  310.  Dean  v.  Crane,    Carth.  471. 


(y)  So  a  promise  by  the  agent  of  the 
defendant,  entrusted  in  the  manage- 
ment of  the  particular  business  out  of 
which  the  debt  arises,  was  held  sufficient 
5  Esp.  145.  BuH  V.  Palmer.  2  Esp. 
511.  n.  Palethorpe  y.  Furnish,  1  Camp. 
394.  Gregfmf  v.  Parker,  2  Stark.  204. 
Anderson  y,  Sanderson,  Holt  591.  S.C. 
[But  since  Lord  Tenterden'^  Act  (see 
post,  p.  64  g,  note  (<?)),  the  requisite 
written  promise  or  acknowledgment 
must  be  signed  by  the  debtor.  Signa- 
ture by  an  agent  is  not  sufficient  2  Bing. 
N.  C.  776.  Hyde  v.  Johnson,  3  Scott, 
289.  S.  C.  5  C.  &  P.  211.  Gibson  v. 
Baghott,  Secus,  as  to  the  stat  3  &  4 
W.  4.  c  27.  s.  40.  9  Sim.  219.  Lord 
SL  John  v.  Boughton,"^ 

(z)  But  where  the  defendant  pro- 
mises to  pay  if  he  can,  the  plaintiff  must 
prove  the  defendant's  ability  to  do  so ; 
4  Esp.  36.  Davies  v.  Smith ;  in  the 
same  manner  as  no  action  lies  on  the 
promise  of  a  bankrupt  after  certificate, 
to  pay  a  prior  debt  when  able,  without 
proof  of  his  ability.  2  H.  Black.  1 16. 
Besford  v.  Saunders.  [6  B.  &  C.  603. 
Tanner  v.  Smart.  9  D.  &  R.  549.  S.C. 
7  Bmg.  163.  Haydon  v.  Williams.  4  M. 


&P.  811.  S.C.  Accord,  So  where  in 
an  action  on  a  promissory  note  payable 
with  interest,  the  plaintiff^  in  order  to 
bar  the  statute,  relied  on  a  letter  in 
which  the  defendant  wrote,  <<  I  shall 
"  be  most  happy  to  pay  you  both  prin- 
"  cipal  and  interest  as  soon  as  con- 
"  venient,"  it  was  held  that  this  was  a 
conditional  promise,  and  that  the  plain- 
tiff was  bound  to  give  some  evidence 
to  shew  that  the  defendant  was  able  to 
pay,  or  that  it  was  convenient  for  him 
to  do  so.  2  Cr.  &  M.  459.  Edmunds 
V.  Bournes.  •See  also  2  Q.  B.  757.  Wa- 
ters y,  Thanet.  2  G.  &  D.  166.  S.  C. 
In  these  and  similar  cases  of  conditional 
promises  the  plaintiff  need  not  declare 
specially,  but  may  recover  upon  a  de- 
claration in  the  ordinary  form  upon 
giving  such  proof  as  satisfies  the  con- 
dition. 3  M.  &  W.  112,  113.  Irving 
V.  Veitch,  per  Parke  B.  For  instances 
where  the  promises  have  been  held  un- 
conditional, see  10  Bing.  446.  Dabbs  v. 
Humphries,  4  M.  &  Sc.  285.  S.  C. 
8A.&E.  225.  Dodsony.Mackey.  4N. 
&  M.  327.  S.  C.  2  G.  &  D.  593.  Card- 
ner  y,  M*Mahon.2 
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hodsdsn  v. 
Harridqe. 


Hodsden  verstis  Harridge, 

to  the  parties  aforesaid,  before  our  lord  the  king  at  JTe^/mtn- 
$tery  until  Friday  next  after  the  octave  of  the  Purification  of 
the  blessed  Virgin  Mary  then  next  following,  to  hear  thdr 
judgment  of  and  upon  the  premises,  for  that  the  court  of 


2  Show.  126.  Dickson  v.  Thomson.  But 
£his  distinction  15  no  longer  regarded ; 
it  being  now  settled,  that  an  acknow- 
ledgment of  the  debt  takes  it  out  of 
the  Statute  of  Limitations ;  per  Price  B., 
JSieeerLent  assizes,  1717.  12Vin.  192. 
MSS. ;  even  though  it  be  after  the 
commencement  of  the  action.  2  Burr. 
1099.  Yea  v.  Fouraker.  (z)  And  the 
slightest  acknowledgment  has  been 
held  sufficient,  as  saying,  *'  I  am  ready 
'^^  to  account,  hut  nothing  is  due  to 
"  you,"  or  "  if  he  has  any  demand  on 
<<  me  it  shall  be  settled,*'  will  take  a  deht 
out  of  the  statute.  Cowp.  548.  2Vmc- 
num  V.  FenioHj  per  Lord  Mansfield. .  S.  P. 
5  Burr.  2630.  Quantoch  v.  England.  It 
was  also.holden,  that  a  letter  written 
by  the  defendant  to  the  plaintiff  on 
being  served  with  a  writ,  couched  in 
ambiguous  terms,  neither  expressly  ad- 
mitting or  denying  the  debt,  should 
have  been  left  to  the  jury  to  consider 
whether  it  amounted  to  an  acknow- 
ledgment of  the  debt  so  as  to  take  it 
out  of  the  statute.  2  T.  R.  760.  Lloyd 
v.  Maund.  ♦  East,  599t  Bryan  v. 
Horseman.  1  N.  R.  20.  Bichnelly.Kep' 
pel.  (a)  And  the  acknowledgment  of 
one  out  of  several  makers  of  a  joint 
and  several  promissory  note  has  been 
holden  sufficient  to  take  it  out  of  the 
statute  as  against  the  others,  and  may 
be  given  in  evidence  on  a  separate 
action  against  any  of  the  others.  As 
where  in  an  action  on  a  promissory 
note  executed  by  the  defendant,  he 
pleaded  the  Statute  of  Limitations,  and 


issue  being  joined  upon  it,  the  plaintiff 
produced  a  joint  and  several  note  exe- 
cuted by  the  defendant  and  three  others, 
and  proved  payment,  by  one  of  the 
others,  of  interest  on  the  note,  and  part 
of  the  prinpipal,  within  six  years ;  this 
being  thought  by  the  learned  judge  who 
tried  the  cause  sufficient  to  take  the 
case  out  of  the  statute  as  against  the 
defendant,  a  verdict  was  found  for  the 
plaintiff;  and  upon  a  motion  for  a  new 
trial,  the  opinion  of  the  learned  judge 
was  confirmed  by  the  court  of  King's 
Bench,  who  said  that  payment  by  one 
is  payment  by  all,  the  one  acting  virtu- 
ally as  agent  for  the  rest ;  so  an  admission 
by  one  is  an  admission  by  all,  and  the 
law  raises  the  promise  to  pay  when  the 
debt  is  admitted  to  be  due ;  and  they 
seemed  to  overrule  the  case  of  Bland 
v.'Baselrig.  2  Vent.  151.  Doug.  652. 
Whitcomb  v.  Whidng.  And  upon  the 
same  principle,  where  one  of  two  makers 
of  a  joint  and  several  promissory  note 
became  a  bankrupt,  and  the  payee  re- 
ceived several  dividends  under  his  com- 
mission on  account  of  the  note^  and  an 
action  being  brought  against  the  other 
maker  of  the  note  for  the  remainder  of 
the  money  within  six  years  after  the 
receipt  of  the  dividends,  who  pleaded 
the  Statute  of  Limitations,  it  was  ad- 
judged that  the  payment  of  the  divi- 
dends under  the  commission  was  such 
an  acknowledgment  of  the  debt  as  took 
the  case  out  of  the  Statute  of  Limita- 
tions^ 2  H.  Black.  340.  Jackson  v. 
Fairbanh.  (b) 


(z)  [This  has  been  expressly  over- 
ruled.    See  post,  p.  64  h.  note  (c).] 
(a)  [But  see  post,  p.  64  A.  note  (c).] 
(6)  But  where  the  holder  of  a  bill 


of  exchange  drawn  by  two  persons,  one 
of  whom  had  become  bankrupt,  did  not 
prove  the  bill  itself,  under  the  commis- 
sion,  but  proved  his  debt,  and  exhibited 
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our  said  loid  the  king  here  is  therefore  not  yet,  &c.  At  Hodsden  v. 
which  day,  before  our  lord  the  king  at  Westminster,  come  the  Harridge. 
parties  aforeaaid^  by  their  attomies  aforesaid.  Whereupon  ^  *  ' 
all  and  on^gulac  the  premises  being  seen,  and  by  the  court  ^e^^^j^tic' 


After  all,  it  might  perbaps  have  been 
88  well,  if  the  letter  of  the  statute  had 
been  Btrictlj  adhered  to.  It  is  an  ex- 
tremely beneficial  law,  on  which,  as  it 


has  been  observed,  the  security  of  all  men 
depends,  and  is  therefore  to  be  favoured. 
2  Salk.  421,  422.  Green  v.  ReviU.  And 
although  it  will  now  and  then  prevent  a 


the  bOl  as  a  security;  the  court  held  that 
the  receipt  of  a  dividend  within  six 
yean  was  not  sufficient  to  take  the  case 
out  of  the  statute  against  thtf  other 
drawer ;  and  they  seemed  to  doubt  the 
authority  of  Jaekson  v.  Fairbanks  though 
they  distinguished  it  from  the  principal 
oase^  and  to  consider  that  the  doctrine 
in  WhUoomb  y.WkUmgf  was  hard  and 
onght  not  to  be  extended.  1  B.  &  A. 
46S.  Brandram  v.  Wharton.  [But  the 
doctrine  of  Whiteomb  v.  Whiting  has 
been  upheld  in  numerous  subsequent 
cases,  and  is  now  settled  law.  2  Bing. 
306*  Perham  v.  Baynal  9  Moore,  5GIQ. 
S.C.  8  Bing.SOQ.  Wyatt  v.  Hodsan.  1 
M.  &  So.  442.  S.  C.  8  B.  Sc  C.  36.  Bur- 
leigh ▼.  Stott.  2  M.  &  R.  93.  S.  C.  10 
R  &  C.  122.  Pease  v.  Hirst.  1  A.  &  E. 
196.  Rew  V.  Pettet.  3  Nev.  &  M.  456. 
S.  C.  nomine  Crew  v.  Petit.  5  M.  & 
W.  494.  ChanneU  v.  Ditchbum.  3 
G.  k  D.  46.  Goddard  v.  Ingram.  Its 
application  indeed  has  been  narrowed 
fay  the  Stat  9  G.  4.  c.  14.  (Lord  Ten- 
ierden*9  Act,  see  infr^  p.  64^.  note  {c)), 
inasmuch  as  it  is  thereby  enacted,  that 
one  of  several  joint  contractors  shall  not 
be  barred  of  the  benefit  of  the  Statute 
of  Limitations  by  any  acknowledgment 
or  promise  made  by  another  though  in 
writing  and  signed.  Still,  as  Lord 
Tenterde9i^%  Act  provides  that  nothing 
therein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  pay^ 
\  of  any  principal  or  interest  made 


by  '  any  perso9i  whatevery  it  is  held 
that  a  payment  by  one  of  several  joint 
contractors  has  the  same  effect,  as  to 
barring  the  Statute  of  Limitations,  as  it 
had  before  Lord  Tenterden's  Act  M.  k 
Malk.  411.  Chippindale  v.  Thursion. 
8  Bing.  309.  WyaUv.Hodson.  Con- 
sequently, with  regard  to  the  effect  of 
any  payment  of  principal  or  interest,  the 
Act  does  npt  at  all  affect  the  authority 
of  Whiteomb  v.  Whiting.  Accordingly, 
it  is  now  fully  established  that  payment 
of  interest  by  one  of  the  makers  of  a 
joint  and  several  note  is  sufficient  to 
take  the  case  out  of  the  Statute  of  Limi- 
tations as  to  the  other  maker,  notwith- 
standing he  joined  in  the  note  merely  as 
a  surety;  8B.&C.36.  Burleigh  v.  StotL 
2  M.  &  R.  93.  S.  C.  8  Bing.  309. 
Wyatt  V.  Hodsm.  1 M.  &  Sc.  442.  S.  C. ; 
and  notwithstanding  such  payment  be 
made  more  than  six  years  after  the  note 
became  due.  5  M.  &  W.  494.  ChanneU 
V.  Ditchbum.  So  a  payment  made  by 
one  partner,  after  the  dissolution  of  the 
partnership,  on  account  of  a  partner- 
ship debt,  and  after  six  years  have 
elapsed  without  any  acknowledgment 
of  the  debt,  has  been  recently  held  suf- 
ficient to  take  the  case  out  of  the  sta- 
tute as  against  the  other  partner,  though 
the  jury  find  that  the  payment  was 
fraudulently  made  against  his  consent, 
and  in  concert  with  the  creditor  to  re- 
vive the  debt  3  G.  &  D.  46.  Goddard 
▼•  Ingram.  —  However,  where  an  action 
r4 
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HoDSDEN  V,  of  oiir  Bidd  lord  the  king  here  more  fully  understood,  and 
Harridge.  mature  deliberation  being  thereupon  had,  for  that  it  appears 
'  to  the  court  of  our  lord  the  king  here,  that  the  plea  afore- 

said, by  the  said  Rowland  in  manner  and  form  aforesaid 

man  from  recovering  an  honest  debt,  yet    ting  of  evidence  of  promises  and  acknow 
it  is  his  own  fault  that  he  postponed  his    ledgments  within  the  six  years  seems 
action  so  long;  besides  which,  the  permit-    to  be  a  dangerous  inlet  to  perjury,  (r) 


is  brought  against  the  executor  of  a 
deceased  contractor,  a  payment  by  a  sur- 
viving joint  contractor,  made  after  the 
death  of  the  testator,  will  not  take  the 
case  out  of  the  statute.  Thus  in  Atkins 
V.  Tredgold,  2  B.  &  C.  23.  3  D.  &  R. 
200.  S.  C  A,  and  B.  made  a  joint  and 
several  promissory  note ;  A.  died ;  and, 
ten  years  after  his  death,  B.  paid  interest 
upon  the  note:  In  an  action  brought 
upon  the  note  against  the  executors  of 
A^  it  was  held  that  the  payment  of 
interest  by  B,  did  not  take  the  case  out 
of  the  Statute  of  Limitations,  so  as  to 
make  ^.'s  executors  liable.  Again, 
where  a  joint  contract  is  severed  by  the 
death  of  pne  of  the  contractors,  nothing 
can  be  done  by  the  personal  represen- 
tatives of  the  deceased  to  take  the  case 
out  of  the  statute  as  against  the  sur- 
vivor. Therefore,  in  SUUer  v.  Lawson^ 
1  B.  &  Ad.  396.,  it  was  holden,  that 
after  the  death  of  one  maker  of  a  joint 
and  several  promissory  note  signed  by 
two,  a  payment  upon  it  by  the  executor 
of  the  deceased  party  will  not  take  the 
debt  out  of  the  Statute  of  Limitations  as 
against  the  survivor.] 

(c)  [By  Stat.  9  G.  4.  c.  14.  s.  1.,  com- 
monly called  Lord  Tenterdens  Act,  no 
acknowledgment  or  promise  by  words 
only  shall  take  any  case  out  of  the 
operation  of  the  statute,  unless  such 
acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing, 
to  be  signed  by  the  party  chargeable 
thereby.  And  where  there  shall  be  two  or 
more  joint  contractors,  or  executors,  or 


administrators,  no  such  joint  contractor, 
executor,  or  administrator  shall  lose  the 
benefit  of  the  statute,  so  as  to  be  charge- 
able by  reason  only  of  any  written 
acknowledgment  made  and  signed  by 
any  otlier  or  others  of  them ;  provided 
that  nothing  therein  contained  shall  alter 
or  take  away  or  lessen  the  effect  of  any 
payment  of  principal  or  interest  made 
by  any  person  whatever;  provided 
also,  that  in  actions  to  be  commenced 
against  two  or  more  such  joint  con-, 
tractors,  or  executors,  or  administra- 
tors, if  it  shall  appear  at  the  trial  or 
otherwise  that  the  plaintiff,  though 
barred  by  the  former  Act  or  this  Act, 
as  to  one  or  more  of  such  joint  con- 
tractors, or  executors,  or  administrators, 
shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  de- 
fendants, by  virtue  of  a  new  acknow- 
ledgment or  promise,  judgment  may  be 
given  and  costs  allowed  for  the  plaintiff, 
as  to  such  defendant  or  defendants 
against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants 
against  the  plaintiff.  By  sect  2.  if  any 
defendant  or  defendants  in  any  action 
on  any  simple  contract  shall  plead  any 
matter  in  abatement,  to  the  effect  that 
any  other  person  or  persons  ought  to  be 
jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  shall  appear  at  the  trial  that 
the  action  could  not,  by  reason  of  the 
the  former  Act  or  this. Act,  or  of  either 
of  them,  be  maintuned  against  the  other 
person  or  persons  named  in  such  plea, 
or  any  of  tbem,  the  ^ssue  joined  on  such 
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above  pleaded,  is  not  sufficient  in  law  to  bar  the  said  Jasper 
from  having  his  action  aforesaid  against  the  saM  Rowland : 
It  is  considered  that  the  said  Jasper  recover  against  the  said 


HODSDEN  r. 

Harridge. 


plea  shall  be  found  against  the  party 
pleading  the  same.  By  sect.  3#  no 
iDdorsement  or  memorandam  of  any 
payment,  written  or  made  after  the  time 
appointed  for  this  Act  to  take  effect, 
upon  any  promissory  note,  bill  of  ex- 
change, or  other  writing,  by  or  on  the 
behalf  of  the  party  to  whom  such  pay- 
ment shall  be  made,  shall  be  deemed 
sufficient  proof  of  such  payment,  so  as 
to  take  the  case  out  of  the  operation 
of  the  statute.  By  sect  4.  the  former 
Act  and  this  Act  shall  be  deemed  and 
taken  to  apply  to  the  case  of  any  debt 
or  simple  contract  alleged  by  way  of 
set-off  on  the  part  of  any  defendant, 
either  by  plea,  notice,  or  otherwise. 

At  one  period,  the  cases  cited  in  the 
principal  note  and  other  subsequent 
authorities  in  accordance  with  them, 
had  gone  far  to  establish  that  the  Sta- 
tute of  Limitations  (21  Jac.  1.),  was 
founded  on  a  presumption  of  payment ; 
that  whatever  repelled  that  presumption 
was  an  answer  to  the  statute ;  and  that 
any  acknowledgment  which  repelled  that 
presumption  was  in  legal  effect  a  pro- 
mise to  pay  the  debt ;  and  that,  though 
such  an  acknowledgment  was  accom- 
panied with  only  a  conditional  promise 
or  even  a  refusal  to  pay,  the  law  con- 
sidered the  condition  or  refusal  void, 
and  regarded  the  acknowledgment  itself 
an  unconditional  answer  to  the  statute. 
See  16  East,  420.  Leaper  v.  Tatton. 
5  M.  &  S.  75.  Dowthwaite  v.  Tibbut. 
3  B.  &  A.  141.  Mountstephen  v.  Brooke, 
1  Bing.  266.  Frost  v.  Bengough.  8 
Moore,  180.  S.  C.  3  Bing.  638.  Scales 
V.Jacob.  Peake,  N.  P.  C.  127.  Law- 
rence V.  WorralL  6  Esp.  06.  Parting* 
km  y.  Butcher.  2  SUak»  98.  Thompson 


V.  Odfome.  4  Camp.  185;  Loweth  y. 
FoUiergiU.  Holt,  N.  P.  C.  380.  Craig 
V.  Cox.  2  B.  &  C.  149.  153.  Clark  v. 
Hougham.  3  D.  &  R.  322.  S.  C.  2  B. 
&C.  825,  826.  Thornton  y.IlHngworth, 
per  Bagleyajid  Holrogd,  Justices. — But 
even  before  the  passing  of  Lord  Ten^ 
ierden's  Act,  these  authorities  had  been 
denied,  and  it  had  been  solemnly  de- 
cided that,  under  the  ordinary  issue 
on  the  Statute  of  Limitations,  an  ac- 
knowledgment operates  only  as  evi- 
dence of  a  promise  to  pay;  and  ac- 
cordingly, that  upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  pre- 
vent it,  a  general  promise  to  pay  niay 
and  ought  to  be  implied ;  but  that  where 
the  party  guards  his  acknowledgment, 
an  implication  will  not  arise.  Thus, 
a  refusal  to  pay  will  prevent  the  im- 
plication of  a  promise  arising  from  such 
an  acknowledgment ;  and  a  conditional 
promise  to  pay,  when  able,  will  prevent 
an  absolute  promise  from  being  implied, 
6  B.  &  C.  603.  Tanner  v.  Smart.  9  D. 
&  R.  549.  S.  C.  6  Bing.  349.  Feam  v. 
Lewis.  4  M.  &  P.  1.  S.  C.  See  2  G. 
&  D.  792.  Bateman  v.  Pindery  per  Lord 
Denman.  Such  being  the  state  of  the 
law  at  the  time  Lord  Tenterden's  Act 
passed,  that  statute  does  not  appear  to 
make  any  alteration  in  the  legal  con- 
struction to  be  put  upon  acknowledg- 
ments or  promises  made  by  defendants, 
but  merely  to  require  a  different  mode 
of  proof,  substituting  the  certain  evi- 
dence of  a  writing  signed  by  the  party 
chargeable,  instead  of  the  insecure  and 
precarious  testimony  to  be  derived  from 
the  memory  of  witnesses.  7  Bing.  166. 
Haydon  v.  Williams^  per  Tindal  C.  J. 
4  M.  &  P,  818.  S.  C,   And  accordingly, 
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Habridge; 


Rowland  hia  debt  aforesaid,  and  also  10/.  for  hie  damages 
which  he  has  sustained,  afi  well  on  occasion  of  the  detention 
to  that  debt,  as  for  his  costs  ahd  charges  hj  him  about  his 


sinoe  Loud  TenierdefiC%  Act,  it  has  been 
fully  settled,  that,  in  order  to  take  the 
case  out  of  the  Statute  of  Lhnitatibna^ 
the  document  most  either  contain  a 
promise  ta^ay  the  debt,  or  an  acknow* 
ledgment  in  trriiing  frcmi  which  such 
promise  can  be  inferred.  1  Cr.  &  M. 
483.  Brigatoehe  v.  Smith.  S  B.  &  Ad. 
899.  Wkippifr.HiUary.  5C.&P*209. 
8.C.  8Btng.88.Jr<miiettv.Jftfl^aii^  1 
M«  &  Sc  102.  S.  C.  2  Bing.  N.  C.  241. 
LmsM  y.  Bwuor.  2  Scott,  899.  S.  C* 
5  Dowl.  570.  Poynder  r.  Bluck.  S  M.  & 
W.402.  MorreU  y.Friih.  ^M.  &  W. 
829*  Wauffh  v.  CopBf  ]per  Lord  Abinffer. 
8  A.  Sc  £.  221.  Rouikdffe  v.  JRamsay. 
8  K.  &  P.  819.  S.  C.  9C.  h  P.  209. 
BwAet  V.  Church.  9  M.  &  W.629. 
Spang  vw  Wright  12  M.  &  W.  159. 
Cfipps  v.  Bavies.  •  According  to  the 
older  authorities,  an  acknowledgment 
to  a  stranger  was  enough;  4  Esp.  46. 
Peters  y.Braum;  or  an  acknowledg- 
ment in  a  deed  made  between  the  de- 
fendant and  a  third  person.  8  K  &  A. 
141.  Mouhstephen  v.  Brooke.  But  it 
has  been  considered  that  these  cases 
are  iticonsisient  with  the  principle  estab- 
lished by  Ihnner  v.  Smarts  and  the 
modern  cases  in  accordance  with  it  2 
Younge  &  Coll.  662.  GrenfeU  v.  G<r- 
diestonej  coram  Alderson  B.  However, 
in  1  M.  &  Rob.  859.  Eicke  v.  Nokes, 
it  was  held  by  Tindal  C.J.  that  an 
entry,  in  a  bankrupt's  examination,  of 
a  certain  sum  being  due  to  H.,  was  evi- 
dence of  an  account  stated  between 
th^m,  and  a  sufficient  acknowledgment 
td  take  the  case  out  of  the  statute.  See 
also  12  Sim.  17.  SfAiih  v.  P^Af,  ant^ 
p.  640.  tK>te(f).  The  effect  of  the  docu- 
ment appears  to  be  a  (^uertio^  fov  thft 


judge  and  not  for  the  jury.  8  M.  &  W. 
402.  8A.&E.222.  2Bing.N.C.241. 
9  C.  &  P.  211.  But  as  this  point  is  not 
entirely  settled,  the  practice  of  some  of 
the  judges  is  to  e3q)resstheirown  opinion, 
and  then  to  take  that  of  the  jury,  in 
order  that  if  the  jury  differ  from  the 
judge,  ^e  opinion  of  the  court  may  be 
taken  on  the  question  whether  the  docu- 
ment should  be  left  to  the  jury.  —  Lord 
Tenierden%  Act  does  not  make  it  neces- 
sary that  the  document  should  express 
the  amount  of  the  debt,  which  may  be 
ascertained  aliunde.  1  M.  &  Robw  141. 
Didnnson  v.  Ha^d.  6  C.  &  P.  46. 
S.C.  1  Cr.  ^  M  623.  Lechmere  v. 
Fletcher.  3  Bing.  N.C.  888.  Bird  v. 
Gammon.  5  Scott,  218.  S.  C.  4  Younge 
»b  CoU.  288.  Cheslyn  v.  Dalby.  8  A.  & 
E.225.Dodsonv.lMadkey.  4N.  &M. 
827.  S.C.  1  Mann.  A  Gr.  54.  Waller 
y.  Laey.  1  Scott,  N^  R.  186.  S.  C. 
(overmling  Kennett  v.  MiUbank,  8  Bing. 
88.  1  M.  &  Sc.  102.  on  this  point).  The 
same  doctrine  is  established  as  to  thedate 
of  the  document ;  2  Cr.  &  M.  459. 468. 
Edmunds  v.  Downes.  4  Tyrw.  173. 179. 
S.  C. ;  and  as  to  the  name  of  the  creditor, 
11  A.  &  £.  984.  Hartley  v.  Wharton. 
SNev.&^P.529.  S.C. 

With  respect  to  the  proviso  that 
nothing  in  this  Act  contained  shall  alter 
or  take  away  the  effect  of  any  payment, 
&C.,  the  courts  have  applied  a  more  rigid, 
and,  it  has  heen  thought,  an  uncalled-for 
construction ;  for  it  has  been  held,  that 
the  fact  of  part  payment,  to  take  a  case 
out  of  the  Statute  of  Limitations,  can- 
not be  proved  by  any  admission  of  the 
defendant,' short  of  an  acknowledgment 
in  writing  signed  by  him.  8  Y.  &  Jenr. 
Sl^Wmsy.NeudMm.  12A.&E.498. 
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rait  in  that  behalf  expended^  adjudged  to  the  said  Jasper^  Hodsden  v, 
with  his  aflsent  by  the  court  of  our  sidd  lord  the  king  now  Harbidge. 
here ;  and  the  said  Rowland  in  mercy,  &c.  ' 


BayU^  V.  Askion.  4  P.  &  D.  204*.  S.C. 
7  M.  *  W.  581.  MagJue  v.  O'Ntil 
9  M.  &  W.  615.  Eastwood  y.  SaviUe. 
However»  when  the  fact  of  payment 
has  been  legally  proved,  the  parol  ad- 
missioiiB  of  the  defbodant  (though  not 
made  at  the  time  of  payment),  are  admis- 
^le  for  the  purpose  of  shewing  on  what 
Hccount  the  payment  was  made ;  2  Cr. 
M.  h  R.723.  Waters  y.  Tomkins.  Tyrw. 
h  Gr.  137.  S.C. ;  or  for  the  purpose  of 
corroborating  the  direct  proof  of  the 
^t  of  payment    3  G.  &  D.  59.  Sevan 
y.Gethinff,     See  further  3  Bing.  N.C. 
397.    Trentham  v.  DeverilL     4  Scott, 
128.  S.C.   1  a  B.  307,  308.  Evan  v. 
Dudfield.  —  The  meaning  of  part  pat/' 
ment  is,  not  the  naked  fact  of  payment 
of  a  sum  of  money,  but  payment  of  a 
smaller  on  account  of  a  greater  sum^  due 
from  the  person  making  the  payment  to 
him  to  whom  it  is  made;  which  part 
payment  implies  an  admission  of  such 
greater  sum  being  then  due,  and  a  pro- 
mise to  pay  it.     Therefore,  the  plaintiff 
must  not  only  shew  that  the  payment 
was  made  on  account  of  the  debt  in 
question  (which  the  jury  will  be  war- 
ranted in  inferring^  if  there  be  no  proof 
of  any  other  debt,  4  A.  &  £.  840.  Etfans 
r.  Davies.    S  N.  &  P.  464.  S.C),  but 
further,  that  it  was  made  on  account 
of  a  larger  debt.     1  Cr.  M.  &  R.  252. 
T^ipets  V.  Jleane.    2  Cr.  M.  &  R.723. 
Waters  v.  Tomkins.   5  Bing.  N.  C.  453. 
Miils  V.  Fowhes.    7  Scott,  444.  S.C. 
6  M.  &  W.  824.  Waugh  v.  Cope.     The 
principle  being  that  the  part  payment 
operates  as   an  acknowledgment  from 
which  a  new  promise  to  pay  can  be  im- 
plied, it  follows  that  part  payment,  after 
action  hrougl^  will  not  bar  the  statute. 
2G.  &D.790.  Batemany. Finder.  So 


where  a  debtor  draws  a  bill,  to  be  ap- 
plied in  part  payment  of  the  debt,  the 
implied  promise  to  pay,  which  is  vouched 
by  the  part  payment  admitting  a  larger 
sum  to  be  due,  is  made  when  the  bill 
is  given  by  the  debtor,  and  not  when  it 
is  paid  by  the  drawee;  and  therefore 
the  giving  of  the  bill  must  be  within 
six  years,  in  order  to  bar  the  statute. 
3  B.  &  Ad.  507.  Gowan  v.  Forster.  8 
M.  &  W.  90.  Irving  v.  Veitch.^  So  pay- 
ment of  the  principal,  accompanied  with 
a  refusal  to  pay  the  interest,  does  not 
raise  any  implied  promise  to  pay  the 
interest,  and  therefore  does  not  bar  the 
statute  as  to  it  4  Bing.  313.  Collyer 
V.  WiUock.  But  a  payment  of  interest 
made  within  six  years,  though  in  respect 
of  interest  due  before  that  time,  coupled 
with  the  circumstance  of  the  note  re- 
maining in  the  hands  of  the  payee,  may 
amount  to  an  acknowledgment  that,  at 
the  time  of  the  payment,  the  principal 
was  a  continuing  subsisting  debt»  so  as 
to  take  the  case  out  of  the  statute.  2 
Cr.  &  J.  61.  Bealy  v.  Greenslade.  10 
M.  k  Y^.  562.  Purdon  v.  Furdon. 
Where  a  note  of  hand  payable  on  de« 
mand  was  given  as  a  collateral  security 
for  part  of  a  loan  on  mortgage,  it  was 
held  that  payment  of  interest  on  the 
whole  loan  by  the  mortgagor  barred 
the  statute  as  to  the  note.  11  M.  &  W. 
329.  Dowiing  y.  Ford.  — The  receipt 
of  goods  by  the  creditor  in  reduction 
of  his  demand,  under  an  agreement 
with  the  debtor,  operates  as  a  part  pay- 
ment to  take  the  case  out  of  the  statute. 
2  Cr.  M.  &  R.  337.  Hart  v.  Nash.  4 
A.  &  £.  71-  Booper  v.  Stephens.  7  C. 
&  P.  26a  S.C*  But  in  order  to  make 
the  receipt  of  goods  thus  operate,  there 
must  be  some  evidence  of  an  agreement 
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that  such  delivery  shall  be  deemed  equi- 
valent to  payment*  4  Mann.  &  6r.  271* 
Cottam  V.  Partridge.  4  Scott,  N.  R. 
819.  S.C. — If  the  payment  be  made  to 
an  agents  or  to  a  party  interested,  as  in 
the  instance  of  a  payment  made  to  the 
cestui  qtte  trust  on  a  note  given  to  his 
trustee,  it  is  sufficient.  2  Cr.  &  M.  S22. 
Megginson  v*  Harper.  So  payment  of 
interest  on  a  promissory  note  to  an 
administrator,  vho  had  omitted  to  take 
out  administration  in  the  diocese  in 
which  the  note  was  a  bonum  notabile, 
was  held  sufficient.  10  Bing.  480.  ClbrA 
v.  Hooper.  4  M.  &  Sc.  353.  S.  C.  As  to 
payment  hy  an  agent,  see  2  Bing.  N.  C. 
241.  Linseil  v.  Bonsor.  2  Scott,  399. 
S.  C.  nomine  Linhy  v.  Bonsor. 

The  effect  of  the  8th  section  of  Lord 


Tenterden's  Act  is,  that  if  the  instru- 
ment be  such  as  would  operate  as  an 
agreement,  and  is  made  necessary  by 
the  Act,  no  stamp  is  necessary.  Tiiere- 
fore  a  memorandum,  '<  I  acknowledge  to 
*'  owe  M.  36/.,  which  I  agree  to  pay  him 
**  as  soon  as  my  circumstances  will  per- 
"  mit,"  is  exempt  from  the  stamp  duty, 
as  a  writing  made  necessary  by  the  Act, 
provided  it  be  put  in  for  the  mere  pur- 
pose of  barring  the  Statute  of  Limi- 
tations, the  debt  itself  being  proved  by 
other  evidence.  4  A.  &  £.  845.  Morris 
V.  Dixon.  6  N.  &  M.  438.  S.  C.  But 
a  promissory  note,  improperly  stamped, 
is  not  admissible;  for  the  exemption 
extends  only  to  instruments  which  might 
be  stamped  with  an  agreement  stamp. 
4  M.  &  W.  32.  Jones  r.  R^der."] 


Case  a 


S.C  iLev. 
273.  1  Sid.  415. 
2  Keb.  462. 
497.  533.  536. 
An  award 
under  the  hands 
and  seals  of  the 
arbitrators  is 
not  within  the 
Statute  of  Li- 
mitations.  [But 
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Hodsden  versus  Harridge. 
Michaelmas,  20th  of  King  Charles  IL  BoL  554. 

T^EBT  on  an  award  by  Hodson  against  Harridge;  the 
-^^  plaintiff  declares,  that  there  were  divers  disputes  and 
controversies  between  the  plaintiff  and  defendant,  concerning 
certain  monies  due  to  the  plaintiff  for  malt  sold  and  delivered 
by  him  to  the  defendant,  and  for  quieting  those  controversies, 
the  plaintiff  and  defendant,  on  the  24th  day  of  October^  in 
the  13th  year  of  the  reign  of  the  now  king,  •submitted  (7) 
themselves  to  the  award  of  two  arbitrators,  and  if  they  should 


(7)  Where  the  submission  is  by  rule 
of  court,  this  difference  is  taken  ;  when 
the  parties  intend  to  refer  only  Ute  caitse^ 
the  terms  of  the  rule  of  reference  are, 
*<  all  matters  in  difference  in  this  cause 
"  between  the  parties ; "  but  when  aU 
matters  it^  difference  between  the  parties 
are  meant  to  be    referred,    then  the 


language  of  the  rule  is,  *'  all  matters  in 
**  difference  between  the  parties  in  this 
"  cause  ;  '*  the  terms  of  the  submission 
in  the  latter  instance  being  descriptive 
of  the  parties  in  the  cause,  and  not  of 
the  particular  cause  between  the  par- 
ties. 2  T.  R.  6*7.  Malcolm  v.  Ful- 
larton.  (d) 


(d)  [;<'  The  cause  "  and  <<  all  matters 
in  difference  in  the  cause "  appear  to 
mean  the  same  thing.   Where,  howeveri 


a  cause  and  all  matters  in  difference  be- 
tween the  parties  (there  being  no  matters 
in  difference  except  in  the  c»use)  were 
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not  agree  by  a  certain  day,  then  to  the  umpirage  of  an  um-  Hodsden  v. 
pire  to  be  chosen  by  the  arbitrators,  so  as  the  umpirage  Harridok. 
should  be  under  the  hand  and  seal  of  the  umpire  before  ' 

another  certain  day;  and  the  plaintiff  avers  that  the  arbi-  w.4.c.'42. s.s. 
trators  made  no  award,  but  chose  one  Weekes  to  be  umpire,  ?|Jfj.^  ^  "°*® 
who  within  the  time  made  an  umpirage  under  his  hand  and 
seal,  and  thereby  awarded  the  defendaoit  to  pay  the  plaintiff 
15/.  in  full  satisfaction  of  all  debts,  accounts  and  demands 
due  to  the  plaintiff:  and  for  the  non-payment  of  the  said  15/. 
the  plaintiff  brings  his  action,  &c.  The  defendant  pleads  in 
bar  the  statute  of  limitations,  and  that  the  cause  of  action  did 
not  accrue  within  six  years  next  before  tfie  exhibiting ,  of  t/ie 
bill;  and  this,  &c"  therefore,  &c  upon  which  it  was  de- 
murred in  law.  And  the  question  was,  whether  this  action  of 
debt  on  award  be  within  the  statute  of  21  Jac  1.  c  16.  of 
limitations  or  not. 

And  it  was  argued  by  Saunders  for  the  plaintiff,  in  Trinity 
term  last  past,  that  it  was  not  within  the  statute ;  for  the 
words  of  the  statute  are,  "  all  actions  of  debt  grounded  upon 
**  any  lending  or  contract  without  specialty,  and  aU  actions 
f'  of  arrearages  of  rent,"  shall  be  sued  within  six  years,  &c 
And  he  argued,  in  the  first  place,  that  it  was  a  specialty,  for 
the  umpire  has  made  his  umpirage  in  writing  under  his  hand 
and  seal,  as  appears  by  the  record,   and  therefore  it  was 
clearly  out  of  the  words  and  meaning  of  the  statute,  which 
says,  '^  actions  of  debt  without  specialty,"  so  that  actions  of  Actions  of  debt 
debt  upon  specialty  were  not  limited,  nor  intended  to  be  not^ite?b" 
limited  by  the  statute.     And  although  JoTies  for  the  defend-  the  statute, 
ant  objected,  that  the  umpirage  in  writing  under  the  hand 
and  seal  of  the  umpire  was  not  any  specialty,  because  a  man  A  num  may 
cannot  wage  his  law  against  a  specialty,  but  he  may  wage  ^^^^  **^ 


against  an 


referred  by  order  of  Nisi  Prius  to  the  be  vacated,  and  a  nonsuit  entered ;  it 
award  order>  arbitrament,  final  end,  and  was  held  (Parke  B.  dissentiente)^  that 
determination  of  A,  B,^  the  order  pro-  the  award  was  bad,  as  not  finally  deter- 
viding  that  the  verdict  should  be  entered  mining  the  matters  in  difference  in  the 
for  the  plaintiff  for  the  damages  in  the  cause.  9  M.  &  W.  161.  Wild  v.  ffolL 
declaration,  subject  to  be  reduced  or  See  2  A.  &  £.  752.  Samuel  v.  Cooper, 
vacated^  or  instead  thereof  a  verdict  for  4  Nev.  &  M.  520.  S.  C,  as  to  a  dedanu 
the  defendant,  or  a  nonsuit  entered,  tion  and  determination  by  the  arbitrator 
according  to  his  award ;  and  the  arbi-  in  his  award  that  certain  matters  are  not 
trator,  by  his  award,  directed  that  the  matters  in  difference  in  the  cause  re- 
verdict  entered  for  the  plaintiff  should  ferred  to  him.] 
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HODSDBW  V. 
Ha  BRIDGE* 

' ? ' 

award  in 

writing  under 
hand  and  seal, 
unless  the  suh- 
mission  be  by 
specialty. 
♦  S.  P.  Cro. 
Elis.  557. 
Hampton  0. ' 
Boyer,  Ibid. 
600.  Bowyero. 
Garland,  Doc. 
Plac.  40. 
The  statute 
limits  such  ac- 
tions only  as 
arise  on  a  bare 
contract  with- 
out writing. 
In  an  action  of 
account,  if 
plainti^  de» 
dares  on  a  le- 
eeipt  by  the 
hands  of  the  (I0- 
Jhtdeaiif  he  may 
wage  his  law, 
but  if  by  other 
hands  he  shall 
be  ousted  of  his 
law. 

•C66] 
Debt  for  rent 
reserved  on  a 
parol  lease,  and 
nut  on  a  lease 
in  writing,  is 
limited  by  the 
statute, 
t  Freeman  0. 
Stacy. 


his  law  againet  aa  award  in  writing  under  liaad  and  seaJi^  un- 
less the  submission  be  by  specialty  under  the  hand  and  seal  of 
the  party  who  submits  to  such  an  award,  as  appears  in  2  SoIL 
Abr.  107.  (C.)  pL  3.^  it  was  answered  that^  notwitb- 
standing  the  umpirage  was  not  such  a  speoialtj  as  shall  oust 
the  party  of  his  kw,  yet  it  was  a  good  specialty  to  prevent 
the  limitation  of  the  action  upon  it  to  six  years,  on  account 
of  the  notoriety  of  the  thing  being  in  writing  under  hand  and 
seal  For  the  statute  intends  to  limit  .those  actions  only 
which  arise  upon  a  bare  contract  without  any  writing  under 
seal,  the  prosecuting  of  which  actions  a  long  time  after  they 
first  accrue,  was  often  a  great  occasion  of  perjury  in  witr 
nesses,  and  of  oppression  to  the  defendant  in  such  actions. 
And  this  case  may  be  compared  to  the  case  of  an  action  of 
account,  where,  if  the  plaintiff  declare  against  the  defendant 
on  a  receipt  by  his  own  handsy  the  defendant  shall  wage  his 
law ;  but  if  the  plaintiff  declares  on  a  receipt  hy  other  handMy 
the  defendant  shall  be  ousted  of  his  law,  on  account  of 
the  presumption  of  law  that  the  country  had  notice  of  it.  {a) 
^  And  where  the  statute  says  that  all  actions  of  debt  for  ar* 
reaarages  of  rent  shall  be  limited,  &c  it  has  been  in  con-^ 
struction  confined  to  mean  those  actions  of  debt  for  arrear- 
ages of  rent  which  is  reserved  on  a  parol  lease,  and  not  a  lease 
in  writing ;  and  therefore  in  HattorC^  reports,  109.  f  an  action 
of  debt  for  arrearages  of  rent  reserved  on  a  lease  by  specialty  (8) 
was  adjudged  not  to  be  limited  by  the  statute,  although  the 
words  of  the  statute  are  general,  namely,  ^^all  actions  of 
**  debt  for  arrearages  of  rent,"  wherefore  it  was  concluded 
that  here  was  a  sufficient  specialty  to  prevent  the  statute  of 
limitations.     And  of  such  opinion  was  Kelynge  chief  justice 


(8)  So  the  Statute  of  Limitation,  82 
H.  8.  c  %  does  not  extend  to  actions 
founded  upon  a  deed  or  specialty ;  and 
therefore,  if  an  avowry  be  for  rent 
created  by  deed,  as  for  a  rent-charge, 
it  is  not  within  that  statute,  or  for  rent 
upon  a  reservation  by  deed,  for  the  re- 
servation will  be  the  title.  Ce.Litt  11 5.  a. 
Moor,  SI.  pi.  102.    Hutt.  109.    8  Rep. 


64.  b.  Fostei^%  case.  Sir  W.  Jones,  237, 
238.  Fawlhner  v.  Bellingham.  {e)  So 
if  a  rent  be  originally  created  by  act  of 
parliament.  Cro.  Car.  81.  FawUtner  r. 
Bellingham* 

(a)  Comyn's  Rep.  272.  Walker  r. 
Holyday.  WUles's  Rep.  208.  Wheeler 
V.  Home*  [Wager  of  law  was  abolished 
by  Stat  3  &  4  W.  4.  c.  42.  s.  13.] 


(e)  [10  Ves.  453. 467.  Stackhouse  v,    son.  So  it  has  been  held  that  the  stat  3  8c 
Bamtton.  M'Clel.  495.  Cupit  v.  Jack^    4  W.  4.  c.  27.  (Real  Property  Limitation 
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strongly.     Then  it  was  argued  upon  the  second  point,  that  Hodbdbn  «l 

admitting  there  was  no  specialty  at  all,  yet  an  action  of  debt   Hareidge. 

on  an  award  was  not  limited  by  the  statute,  for  the  wordi9  be-  ' 

ing  as  before,  ''all  actions  of  debt  grounded  upon  any  lend- 

''  ing  or  contract  without  specialty,  ftc"  therefore  all  actions 

of  debt  without  specialiy  generaUy  are  not  limited,  but  only 

all  actions  of  debt  without  specialty  which  are  grounded  upM 

any  lending  er  contract:  and  here  this  action  of  debt  is  not 

founded  upon  any  lending,*  and  therefore  it  is  not  limited, 

though  it  be  without  epecialtj^    And  as  to^  the  objection  on 


Act)  8. 2.,  by  which  it  is  enacted  that 
**  no  person  shall  make  an  entry  or  dis- 
'*  tress,  or  bring  an  action  to  recover  any 
"hxkdorrent,  bat  within  twenty  years 
*'  next  after  the  time  at  whi^h  the  right 
"  to  make  such  entry  or  distress,  or  ,to 
<<  bring  such  action,  shall  have  first 
"  accrued  to  the  person  through  whom 
he  claims,  &c."  does  not  apply  to  rent 
reserved  on  ]eases  for  years  by  contract 
betireen  the  parties,  as  the  conventional 
equivalent  for  the  right  of  occupation, 
but  is  confined  to  rents  esristing  as  an 
inheritance  distinct  from  the  land,  and 
for  which  before  the  statute  the  person, 
entitled  might  have  had  an  assi^ ;  such 
as  ancient  rent-service,  fee  farm  rents, 
or  the  like.  9  M.  &  W.  1 13.  Grant  v. . 
Ellis,  But  the  statute  does  apply  to  a 
rent,  the  right  to  which  is  derived  under 
a  will;  for  such  a  case  falb  plainly 
within  the  words  of  the  second  section, 
and  is  not  excluded  from  its  operation 
by  reason  of  its  not  being  compiehended 
within  the  third,  the  object  and  intent 
of  which  latter  section  is  not  to  control 
the  second,  but  only  to  explain  it  in 
those  cases  in  which  doubt  or  difiiculty 
might  occur.  3  Bing.  N.  C.  544.  James 
V.  Salter.  4  Scott,  168.  S.  C.  overruling 
the  opinion  expressed  in  S.  C.  2  Bing. 
N.  C.  505.  2  Scott,  750.  S.  C.  See 
Accord.  9  M.  &  W.  124.  per  Rolfe  B. 
But  see  contra,  2  Sugd.  Vend.  &  P*337. 
8th  ed.  The  second  section  contemplates 
and  provides  for  the  case  where  the 


right  or  title  to  the  rent  itself  is  dis- 
puted. The  forty-second  section  of  the 
same  Act  contemplates  and  provides  for 
the  case,  wheie  the  title  to  the  rent  is 
not  disputed,  but  the  action  b  brought 
or  diitress  made  for  the  arrears  due ; 
and  for  this  purpose  enacts  that  ''  no 
"  arrears  of  rent  or  of  interest  in  re« 
'<  spect  of  any  sum  of  money  charged 
'^  upon  or  payable  out  of  any  land  or 
"  rent,  or  in  respect  of  any  legacy,  or 
"  any  damages  in  respect  of  such  ar- 
<<  rears  of  rent  or  interest  shall  be  reco- 
*'  vered  by  any  distress,  action,  or  suit, 
<<  but  within  six  y^rs  next  after  the 
*'  san^e  respectively  shall  have  become 
<<  due,  or  next  after  an  acknowledg- 
**  ment  of  the  same  in  writing  shall  have 
'<  been  given  to  the  person  entitled 
*'  thereto,  or  his  agent,  signed  by  the 
**  person  by  whom  the  same  was  pay- 
<<  able  or  his  agent."  However,  if  an 
action  of  covenant  be  brought  on  an 
indenture  of  demise,  the  period  of  limit- 
ation for  bringing  the  action  is  not  six 
years  under  this  statute,  but  twenty 
years  under  the  stat  3  &  4  W.  4.  c  42. 
s.  3.  (post,  p.  67  a.  note  (A)).  2  Bing. 
N.  C.  679.  Paget  v.  Fol^.  3  Scott, 
120.  S.  C.  See  also  3  A.  &  £.884. 
Paddon  v.  Bartlett  5  N.  &  M.  383. 
S.  C.  The  liw  is  the  same  as  to  an 
action  of  covenant  for  a  rent«charge. 
12  A.  k  E.  536.  Strackan  r.  Thomas. 
4P.&.D.229.  S.C.3 
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•  IS.  b.  14.  a. 
&  C.  Bro. 
DeUta.240. 
Prescription, 
106. 


t  Hutt  109. 


the  Other  side,  that  in  the  present  case  the  law  ruses  a  con-, 
tract,  as,  on  a  judgment  or  recovery  in  trespass  or  trover,  the 
law  gives  an  action  of  debt  as  upon  a  contract  raised  by  law, 
and  therefore  this  case  is  within  the  express  letter  of  the  sta- 
tute, being  a  debt  grounded  on  a  contract  raised  by  law,  it 
was  answered,  that  all  actions  of  debt  whatsoever  are  founded 
upon  a  contract  raised  either  in  fact  or  by  construction  of 
law,  and  by  such  an  exposition,  all  actions  of  debt  without 
specialty  generally  will  be  limited  by  the  statute,  which  with- 
out question  was  not  the  true  meaning  of  it ;  for  if  it  had  been 
so,  the  words  *^  grounded  upon  any  lending  or  contract "  had 
been  needless  and  superfluous ;  but  the  statute  intends  to  re- 
strain and  limit  those  actions  only  which  were  founded  upon 
any  lending  or  contract  in  fact  as  appears  by  the  words ;  and 
the  word  lending  explains  the  word  contract  to  be  of  the  same 
nature.     And  in  the  present  case,  the  action  of  debt  is  not 
founded  upon  any  lending  or  contract  but  it  is  a  debt  ex  quasi 
contractu^  as  the  civilians  term  it,  for  which  the  law  gives  an. 
action  of  debt,  although  thei-e  is  no  contract  between  the 
parties :  so  it  is  of  a  recovery  in  trover  or  trespass  in  the 
county  court,  or  court  baron;  and  the  case  of  debt  for  an 
amerciament  in  a  court  baron,   and  so   in  11  H.  7.*  debt 
for  3/.  for  a  pound  breach  by  the  custom  of  the  manor,  are 
all  of  them  actions  of  debt  without  specialty,  because  the  de- 
fendant may  wage  his  law  against  them,  and  yet  they  are  not 
founded  upon  any  lending  or  contract  between  the  parties; 
and  in  the  two  last  cases  the  debt  is  no  contract,  but  is  rather 
debitum  ex  delicto  ;  and  because  those  actions  so  rarely  occur, 
and  the  actions  of  debt  founded  upon  express  contracts  be- 
tween men  without  specialty  are  so  frequent  every  day,  the 
statute  intends  to  restrain  and  limit  the  last  mentioned  actions^ 
without  having  any  regard  to  the  others  on  account  of  the 
paucity  of  them,  from  the  non-limitation  of  which  the  makers 
of  the  statute  did  not  find  any  such  inconvenience  as  they 
found  in  the  non-limitation  of  actions  of  debt  foimded  upon 
contracts  in  fact ;  et  ad  ea  qvuB  frequentius  acciduntjura  adap- 
tantur,  as  is  said  in  Sherwin  and  Cartwrighfa  case  f,  where 
it  is  adjudged  that  an  action  de  rationabili  parte  bonorum  (9), 


(9)  This  writ  lies,  where  the  wife 
after  the  death  of  her  husband  cannot 
have  the  third  part  of  her  husband's 
goods  after  payment  of  debts  and  fune- 


ral expenses,  and  then  she  may  have 
this  writ  against  the  executors  of  her 
husband.  And  it  seems  by  the  statute 
of  Magna  Charta,  c.  18.,  that  this  was 
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although  in  its  nature  it  is  only  an  action  of  detinue^  which  Hodsden  v, 
is  expressly  limited  by  the  statute^  yet  it  was  not  within  the  Harridge. 
statute  of  limitations^  because  it  was  an  action  which  seldom  ' 

happens;    and  therefore  it  was  concluded^  that  this  action 
was  not  within  the  statute  of  limitations. 

Jones  for  the  defendant  argued,  that  it  was  within  the 
statute.  «iiid  strongly  enforced  the  two  objections  before  men- 
tioited;  but  after  it  had  been  twice  argued  in  Trinity  term, 
the  whole  court  resolved  for  the  plaintiff.  Kelynge  chief 
justice,  principally  for  the  first  point,  that  there  was  a  suffi- 
cient specialty  to  prevent  the  statute  of  limitations;  and 
Tvoysden  justice,  principally  for  the  second  point,  that  this 
action  was  not  within  the  limitation  of  the  statute  at  all. 


the  common  iaw  of  the  realm  at  that 
time;  and  it  appears  by  Glanvil  that 
it  was  the  common  law  in  his  time, 
that  after  payment  of  debts,  the  goods 
were  divided  into  three  parts ;  one  part 
to  the  wife,  another  part  to  the  sons  and 


daughters,  and  the  third  to  the  exe- 
cutors ;  and  the  sons  and  daughters  are 
also  entitled  to  have  the  like  writ 
against  the  executors  in  case  their  third 
part  is  withheld.  F.  N.  B.  284. 7tU  ed. 
See  2  Bl.  Com.  491,  492.  (/) 


(/)  Where  it  appears  that  this  writ 
cannot  now  be  had  against  executors ; 
for  the  law  has  been  '<  altered  by  im- 
<'  perceptible  degrees,  and  the  deceased 
<^  may  now  by  will  bequeath  the  whole 
'<  of  his  goods  and  chattels,  though  we 
"'  cannot  trace  out  when  first  this  alter- 
«<  ation  began."  2  Bl.  Com.  492.  The 
old  law  prevailed  in  Londony  in  the 
province  of  Forft,  and  in  the  princi- 
pality of  Walesy  into  very  modem  times  ; 
when,  in  order  to  favour  the  power  of 
bequeathing,  and  to  reduce  the  whole 
kingdom  to  the  same  standard,  three 
statutes  have  been  provided,  one  4  &  5 
W.  &  M.  c.  2.  explained  by  2  &  3  Ann. 
^  5.  for  the  province  of  York  ;  another, 
7  &  8  W.  3.  c.  38.  for  Wales;  and  a 
third,  11  Geo.  1.  c.  18.  for  London; 
whereby  it  is  enacted,  that  persons 
within  those  districts,  and  liable  to 
those  customs,  may,  (if  they  think  pro- 
per,) dispose  of  aU  their  personal  estates 
foy  will ;  and  the  claims  of  the  widow, 
children,  and  other  relations,   to  the 
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contrary,  are  totally  barred.  Thus  is  the 
old  common  law  now  utterly  abolished 
throughout  all  the  kingdom  of  JSng- 
landj  and  a  man  may  devise  the  whole 
of  his  chattels  as  freely  as  he  formerly 
could  his  third  part  or  moiety.  2  Bl. 
Com.  493.  [See  also  1  Vict.  c.  26.  s.  3.] 
But  neither  these  statutes,  nor  the  Sta- 
tute of  Distributions  (22  &  23  Car.  2. 
c.  10.  explained  by  29  Car.  2.  c.  30.),  af- 
fect the  local  customs  above  mentioned 
with  respect  to  the  general  division  of 
an  intestate's  personal  property:  so  that 
in  the  places  where  they  prevail,  the 
effects  of  an  intestate,  after  payment  of 
his  debts,  are  divided  according  to  the 
ancient  universal  doctrine  of  the  pars 
rationabilisy  but  with  this  difference, 
that  the  portion  (called  the  dead  man's 
part)  which  the  administrator  was  wont 
to  apply  to  his  own  use,  is  made  (by 
Stat  1  Jac  2.  c  17.)  subject  to  the 
Statute  of  Distributions.  2  Bl.  Com. 
518. 
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Hodsden  versTis  Harridge. 


HoDSDEN  V.  because  it  was  not  founded  upon  any  lending  or  contract*,; 

Harridge.   the  other  judges  consenting  to  both  points;    wherefore  a 
*  rule  was  given  for  judgment  for  the  plaintiff,  unless  cause,  • 

&c. ;  but  on  the  day  of  shewing  cause,  Jones  moved,  that  the 
demurrer  might  be  waved,  and  the  defendant  be  permitted 
to  plead  the  general  issue  :  and  because  Saunders  would  not 
consent,  it  was  adjourned  over  to  Michaelmas  term,  and 
hung  until  this  term ;  and  it  being  now  in  the  paper  of  caoaes, 
it  was  moved  again  for  judgment  for  the  plaintiff;  and 
J(mes  would  have  spoken  to  it,  but  Twysden  justice  said,  that 
it  was  resolved  by  the  court,  in  Trinity  term  before,  for  the 
plaintiff  on  both  points ;  wherefore,  in  the  absence  of  Kelyngcy 
he  gave  a  rule  for  judgment,  and  the  plaintiff  had  his 
judgment  accordingly;  whereupon  the  defendant  brought 
a  writ  of  error,  but  was  afterwards  nonsuited,  as  I  was 
informed.  (10) 


(10)  So  where  the  Statute  of  Limit- 
ations, 21  Jac.  1.,  ^vas  pleaded  to  debt 
upon  the  2  &  3  Edw.  6.  for  not  setting 
out  tithes,  it  was  held  on  demurrer  that 
the  statute  does  not  extend  to  this 
action.  Cro.  Car.  513.  Talory  v.  Jack- 
son, (ff)  So  debt  on  an  escape  is  not 
within   the  statute.     1  Saund.  37,  38. 


Jones  V.  Pope.  Nor  debt  for  a  copy- 
hold fine ;  for  it  is  not  founded  upon  a 
contract  or  lending.  1  Lev.  273.  Hodg- 
son V.  Harris^  per  Twysden  justice.  So 
debt  against  a  sheriff  for  monej  which 
he  levied  upon  a  fieri  facias  is  not 
within  the  statute.  2  Mod.  212.  Cock- 
ram  v,WeIhy.(Ji)    But  by  statute  3  & 


'  (g)  But  now  the  action  is  limited  to 
six  years  by  53  Geo.  3.  c.  1 27.  s.  5.  See 
ante,  Vol.  L  p.  38.  note  (n). 

(h)  [But  now  by  stat.  3  &  4  W.  4. 
c.  42.  s.  3.,  "  all  actions  of  debt  for  rent 
**  upon  an  indenture  of  demise,  all  ac- 
"  tions  of  covenant  or  debt  upon  any 
<<  bond  or  other  specialty,  and  all  ac- 
•«  tions  of  debt  or  scire  facias  upon  any 
*<  recognisance,  and  also  all  actions  of 
"  debt  upon  any  award  where  the  sub- 
"  mission  is  not  by  specialty,  or  for  any 
"  fine  due  in  respect  of  any  copyhold 
"  estates,  or  for  an  escape,  or  for  money 
"  levied  on  any  fieri  faciasy  and  all 
"  actions  for  penalties,  damages,  or 
<'  sums  of  money  given  to  the  party 
*•  grieved,  by  any  statute  now  or  here- 
<<  after  to  be  in  force,  that  shall  be  sued 


'  or  brought  at  any  time  after  the  end 
'  of  the  present  session  of  parliament, 
'  shall  be  commenced  and  sued  within 
'  the  time  and  limitation  hereinafter 
'  expressed,  and  not  after ;  that  is  to 
>  say,  the  said  actions  of  debt  for  rent 
'  upon  an  indenture  of  demise,  or  cove- 
'  nant,  or  debt  upon  any  bond  or  other 
'  specialty,  actions  of  debt  or  scire 
'facias  upon  recognisance,  within  ten 
'  years  after  the  end  of  this  present 
'  session,  or  within  twenty  years  afler 
'  the  cause  of  such  actions  or  suits, 
^  but  not  after,  the  said  actions  by  the 
'  party  grieved,  one  year  after  the  end  of 
'  this  present  session,  or  within  two  years 
'  after  the  cause  of  such  actions  or  suits, 
'  but  not  after ;  and  the  said  other 
'  actions  within  three  years  after  the 
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4  Ann.  c  9.  s.  2.  actions  on  promissory 
ootes^  which  in  some  measure  partake 
of  the  nature  of  specialties,  particularly 
in  the  manner  of  declaring  upon  them. 


shall  be  brought  within  the  time  ap- 
pointed for  commencing  actions  upon 
the  case  by  the  statute  21  Jac.  l.(t) 


**  end  of  this  present  session,  or  within 
**  six  years  after  the  cause  of  such  ac- 
*'  tions  or  suits,  but  not  after ;  provided 
**  that  nothing  herein  contained  shall 
"extend  to  any  action  given  by  any 
"  statute  where  the  time  for  bringing 
"  such  action  b  or  shall  be  by  any 
"  statute  specially  limited,"] 

(«)  A  warrant  of  attorney  to  con- 
fess judgment  is  not  a  specialty  which 
takes  a  case  out  of  the  statute ;  there- 
fore, where  an  action  was  brought  by 
the  executors  of  the  creditor  to  whom 


the  warrant  of  attorney  was  given  more 
than  six  years  after  the  date  of  it,  and 
there  was  no  other  evidence  of  acknow- 
ledgment, the  plaintiff  was  nonsuited. 
2  Stark.  234.  Clarke  v.  Figes.  It  was 
held  by  Lord  Eldon  C.J.  in  3  Esp.  81. 
Spears  v.  Hartley y  that  a  creditor  who 
has  a  general  lien  for  his  balance,  ob- 
taining goods  of  his  debtor,  may  hold 
them,  by  virtue  of  that  lien,  for  a  de- 
mand barred  by  the  Statute  of  Limit- 
ations. [2  B.  &  Ad.  413.  Higgins  v. 
ScoU.  AccordJ] 


Underbill  versus  Devercux. 
Easter,  2 let  King  Charles  IL  Eoll.  558. 


C     68     ] 
Case  10. 


o 


TJR  lord  the  king  hath  sent  to  the  sheriff  of  IVancick-  Scire  facias  ad 
'shire  his  writ  close  in  these  words,  to  wit:   Charles  the    ^"*' 
Second,  by  the  grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  king,  defender  of  the  faith,  &c.  to  the  sheriff 
of  fVancickshire,  greeting :    Whereas  Walter  DeveretLx,  esq.  ^*  ^-  ^f^^ 
lately  in  our  court,  before  us  at  Westminster,  by  bill  ^\  ithout  ment  in  K.  B. 
our  writ,  and  by  the  judgment  of  the  said  court,  recovered  f ^Vl'Ly*  ^' 
against  Sir  William  Underhill,  knight,  1558/.  for  his  damages 
which  he  sustained  as  well  on  occasion  of  certain  trespasses 
and  assaults  lately  committed  by  the  said  Sir  William  on  the 
said  Walter,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  he  is  convicted,  as  appears 
to  us  of  record :  And  whereas  the  said  Walter  afterward,  to 
wit,  on  the  30th  day  of  May  in  the  14th  year  of  our  reign,  and  prayed  an 
came  into  our  court  before  us  at  Westminster,  and  chose  (1) 


(1)  At  common  law,  the  conusee  of    had   recovered  judgment  for  debt  or 
a  recognisance  (a),  or  a  plaintiff  who     damages,  was  entitled  only  to  two  writs 


(a)  A  recognisance   is  an  acknow- 
ledgment or  obligation  of  record,  but 


it  is  not  perfect  until  it  is  enrolled; 
therefore    the    word    "  recognisance " 
s  2 
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Underhill  versits  Devereux. 


Ukder- 

HILL  V, 

Devereux. 


to  be  delivered  to  him  all  the  goods  and  chattels  of  the  stud 
Sir  William^  except  the  oxen  and  beasts  of  his  plough,  and  abo 
a  moiety  of  all  the  lands  and  tenements  of  the  said  Sir  William 
in  your  county,  to  hold  to  him  and  his  aeaigns  by  a  reasonable 


of  executioD,  which  he  was  bound  to 
sue  out  within  a  year  after  the  recog- 
nisance or  judgment ;  one,  a  writ  of  le- 
vari facias^  by  which  the  sheriff  might 
levy  the  corn,  and  other  present  profit 
which  grew  upon  the  land,  and  the 
rents  payable  by  the  tenants,  and  the 
beasts  levant  and  couchant  upon  the 
land,  because  in  all  cases  of  levari 
facias  the  land  is  considered  as  the 
debtor  ;  Plowd.  441.  Davy  v.  Pepys. 
Skin.  619.  Breton  y.Cole.  See  autb, 
p.  6.  Jeffreson  v.MortOHy  note(l);  and 


the  other  a  writ  oi fieri  fadasy  by  which 
the  sheriff  was  to  seize  the  goods  and 
chattels  in  execution.  Indeed,  in  «U 
actions  of  trespass  vi  et  armis,  because 
the  act  was  committed  with  force,  the 
law  allowed  the  defendant  to  be  ar- 
rested on  mesne  process  by  a  writ  of 
capias  ad  respondendum;  and  if  the 
plaintiff  recovered  judgment,  he  might 
sue  out  a  writ  of  capias  ad  saiisfacien' 
dum  against  him ;  it  being  a  rule  that 
where  a  capias  lies  in  process  (^),  a 
capias  ad  satisfaciendum  will  lie  after 


does  not  of  itself  import  a  record ;  and 
in  pleading  a  recognisance,  the  enrol- 
ment must  be  averred,  or  the  opposite 
party  is  not  bound  to  treat  it  as  a  re- 
cord, but  may  reply  nil  debet*  1  B.  & 
A.  153.    Glynn  v.  Thorpe. 

(b)  [Since  the  stat.  1  &  2  Vict.  c.  1 10. 
a  capias  in  mesne  process  cannot  be 
issued  against  any  person  at  large, 
except  by  a  judge's  special  order,  to  be 
obtained  at  some  time  after  the  com- 
mencement of  the  suit  and  before  final 
judgment,  upon  satisfying  him,  by  affi- 
davit, that  the  cause  of  action  amounts 
to  20/.  and  upwards,  and  that  the  debtor 
is  about  to  quit  England^  unless  forth- 
with apprehended. — The  application 
for  the  order  must  be  made  to  a  judge, 
and  not  to  the  court  7  M.  &  W.  He. 
Bentley  v.  Berrey,  1  Dowl.  N.S.  774. 
Bamett  v.  Craw.  The  afiidavit,  in  order 
to  obtain  the  order,  may  be  sworn  be- 
fore the  suing  out  of  the  writ  of  sum- 
mons by  which  the  action  is  commenced, 
though  there  was  some  doubt  on  the 
matter  at  first,  because  of  the  word 
^  plaintifi* "  in   the    statute  ;    but  the 


point  came  under  the  consideration  of 
the  judges,  and  they  came  to  the  con- 
clusion that  it  ought  to  have  the  same 
meaning  as  in  the  stat.  12  Geo.  1.  c  29., 
where  the  same  word  is  used  to  signify 
a  party  who  intends  to  become  plaintiff, 
and  with  that  view  makes  an  affidavit 
to  hold  to  bail.  7  M.  &  W.  S89.  Schlei^ 
ter  V.  Cohen.  Such  an  afiidavit  need 
not  be  entitled  in  the  cause ;  but  it  is 
oUierwise  where  a  writ  has  been  issued, 
because  then  there  is  a  cause  in  court. 
Ibid.  A  writ  of  summons  must  be  sued 
out  before  the  capias  can  be  applied  for  ; 
but  the  defendant  need  not  be  actually 
served  with  a  copy  thereof  before  he  is 
arrested.  8  Dowl.  370.  Brooke  v.  Sneil, 
However,  he  is  certainly  entitled  to 
have  a  copy  of  the  writ  of  summons 
served  on  him ;  for,  until  then,  he  can- 
not tell  what  he  is  to  answer.  Accord- 
ingly, in  one  case  the  court  granted  a 
rule  to  discharge  the  defendant  out  of 
custody,  unless  within  four  days  the 
plaintiff  served  him  with  a  copy  of  the 
writ  of  summons.  Ibid.  It  has  been 
laid  down  that  the  affidavit  ought  regu-* 
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price  and  extent,  according  to  the  form  of  the  statute  thereof  Under- 

lately  made  and  provided,  until  the  damages  aforesaid  should  hill  «. 

be  hereof  fiiUy  levied;  whereupon  by  our  writ,  we  com-  P^v^^^^x. 

manded  the  sheriff  of  the  said  county  of  fVarwick,  that  he  ' 

judgment.  S  Rep.  11  b.  12  a.     Sir  FFt/-  nisanccy  was  by  the  statute  of  JVesi- 

ham  JIarberfs  case.    2  Inst  394'*    The  minster^.  (13  Edw.  1.),  c.  18.   which 

first  time  that  land  was  subjected  to  enacts,  that  *<when  debt  is  recovered 

the  execution  of  a  judgment  or  recog-  *<  or  acknowledged  in  the  king's  court, 


larly  to  shew  the  belief  of  the  deponent 
that  the  defendant  is  about  to  quit 
England  unless  forthwith  apprehended, 
and  the  facts  on  which  such  belief  is 
grounded.  5  Bing.  N.C.49.  Bateman 
Y.Dunn.  6  Scott,  739.  S.C.  But  an 
order  may  be  made  on  an  affidavit  of  the 
plaintiff,  that  he  has  been  informed  and 
believes  that  the  defendant  is  about  to 
leave  England,  provided  it  state  the 
name  and  description  of  the  person 
from  whom  he  has  received  such  in- 
formation. IIM.&W.  173.  Gibbons  V. 
Spalding,  And  it  has  been  held  that 
the  affidavit  need  not  state  that  the  de* 
ponent  has  probable  cause  for  believing 
that  the  defendant  is  about  to  quit 
England;  it  is  sufficient  if  the  facts 
stated  enable  the  judge  to  form  that 
belief.  8  M.  &  W.  147.  WiUU  v.  Snook. 
See  7  DowL  725.  Harvey  v.  O'Meara, 
Where  an  application  is  made  to  set  aside 
the  order  for  the  capias  on  the  ground  of 
irregularity,  it  must  be  made  promptly, 
and,  as  it  seems,  within  the  time  allowed 
for  putting  in  bail.  5  M.  &  W.  SO. 
Sugars  v.  Concannen.  But  it  is  other- 
wise where  it  is  founded  on  the  ground 
of  a  substantial  objection  to  the  arrest 
9  DowL  13L  Walker  v.  Lumb.  The 
application  for  the  defendant's  dis- 
charge, on  the  ground  that  the  order 
was  obtained  on  insufficient  affidavits, 
should  be  by  motion  to  set  aside  the 
judge's  order,  not  the  capias.  5  M.  & 
W.  423.  Hopkins  v.  Salembier.  On 
such  an  application,  fresh  affidavits  may 


be  used  on  both  sides ;  1 1  M.  &  W.  1 73. ; 
but  the  former  affidavits  ought  also  to  be 
brought  before  the  court  1 1  M.  &  W. 
669.  Heath  v.  Nesbit.  4  Scott,  N.  R. 
773.  Needham  v.  Bristow.  4  Mann.  & 
Gr.  262.  S.C.  However,  a  motion  may 
be  made  under  the  sixth  section  of  the 
statute,  to  discharge  the  defendant  from 
custody,  or  to  cancel  the  bail-bond,  with- 
out impeaching  either  the  capias  or  the 
judge's  order ;  and  in  such  a  case  the  affi- 
davits used  on  the  application  to  the 
judge  need  not  be  brought  before  the 
court  4  Scott,  N.R.  773.  4  Mann.  & 
Gr.  262.  Where  the  defendant  is  about 
to  leave  the  kingdom  fur  a  temporary 
purpose  only,  and  it  appears  that  he  is 
intending  to  return,  as  in  the  instance  of 
a  captain  of  a  steamer  trading  between 
Hull  and  Hamburgh^  and  about  to  de- 
part  on  one  of  his  regular  voyages,  the 
order  for  a  capias  ought  not  to  be 
made.  1  Dowl.  N.S.  849.  Atkinson  v. 
Blake*  But  it  may  be  obtained,  if  it 
appears  that  the  defendant  is  about  to 
leave  the  country  for  such  a  time  that 
he  is  not  likely  to  be  forthcoming  to 
satisfy  the  plaintiff's  execution  at  the 
period  when  he  will  be  entitled  to  it  in 
the  ordinary  course  of  law  proceedings* 
as  in  the  instance  of  an  officer  in  the 
army  about  to  join  his  regiment  sta- 
tioned abroad.  4  M.  &  W.  351.  Lar- 
chin  V.  Willan.  It  is  not  requisite  that 
the  party  to  be  arrested  should  be  domi- 
ciled, or  have  his  usual  place  of  abode, 
in  England.  3  G.  &  D.  256.  Lamond 
S  3 


68  5 


Underhill  versiis  Devereux. 
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should  cause  to  be  delivered  to  the  said  Walter^  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said 
Sir  William  in  his  bailiwick,  except  the  oxen  and  beasts  of 
his  plough,  and  also  a  moiety  of  all  the  lands  and  tenements 


'*  or  damages  awarded,  it  shall  be  from 
*<  henceforth  in  the  election  of  him  that 
*<  sueth  for  such  debt  or  damages,  to 
"  have  a  writ  of  fieri  facias  unto  the 


"  sheriff  to  levy  the  debt  of  the  lands 
<'  and  goods ;  or  that  the  sheriff  shall 
<<  deliver  to  him  all  the  chattels  (sav- 
<<  ing  only  his  oxen  and  beasts  of  his 


V.  Eiffe.  The  capias  may  be  issued 
against  an  attorney.  1  Dowl.  N.  S.  283. 
Thomson  v.  Moarct  coram  PaUson  J. 
S.  P.  Flight  V.  Cook,  Bail  Court,  Nov. 
1843,  coram  Wightman  J.  And  it  may 
be  issued  into  a  county  palatine,  to  be 
executed  in  that  county,  although  it  be 
indorsed  for  a  less  sum  than  50/.    7  M. 

6  W.  196.  Brown  v.  M'MiUan.  The 
capias  may  be  ordered  at  any  stage  of 
the  cause  before  final  judgment;  for 
the  action  is  in  all  cases  commenced  by 
the  writ  of  summons,  and  the  capias  is 
a  writ  of  mesne  process  in  the  sense 
only  of  being  a  proceeding  to  be  taken 
between  the  commencement  of  the  suit 
and  final  judgment,  and  it  is  issued  for 
the  collateral  purpose  of  obtaining  se- 
curity for  the  amount  of  the  plaintiffs 
claim,  if  recovered  in  the  suit,  and  not 
for  the  advancement  of  the  suit  itself. 

7  M.  &  W.  200.  See,  also,  2  a  R.  1 13. 
Beits  V.  Smith.  1  G.  &  D.  284.  S.C. 
11  M.  &  W.  61.  Ede  v.  CoUingHdge. 
Ant^,  VoL  11.  p.  61c/.  note  (h).  How- 
ever, though  the  issuing  the  capias  is 
not  a  necessary  proceeding  to  accelerate 
or  retard  final  judgment,  it  is  still  a  col- 
lateral proceeding  in  the  cause.  There- 
fore where  a  judge,  by  consent,  ordered 
that  on  payment  of  the  debt  and  costs, 
the  costs  down,  and  the  debt  in  six 
months,  all  further  proceedings  in  the 
cause  should  be  stayed,  and  the  de- 
fendant paid  the  costs  down  in  pur- 
suance of  the  order,  it  was  held  that 
the  plaintiff  could  not,  within  the  six 


months,  obtain  an  order  for  a  capias, 
6  M.  &  W.  396.   BaU  v.  Stanley.    By 
the  terms  of  the  statute,  the  capias  L» 
only  to  be  issued  in  actions  whereon 
the  defendant  was  then  liable  to  arrest, 
and  it  must  be  issued  before  final  judg- 
ment    Therefore  it  cannot  be  issued 
on    proceedings  by  sci.  fa.    6  Scott, 
N.  R.  608.  Agassiz  v.  Palmer.      The 
capias  must  be  indorsed  for  no  larger  a 
sum  than  is  mentioned  in  the  judge's 
order ;  but  the  writ  might,  perhaps,  be 
amended  on   payment  of  costs.    9  INf  • 
&  W.  342.    Block  V.  Pacheco.     The 
capiaSf  according  to  the  form  given  in 
the  schedule  to  the  Act,  is  to  be  directed 
to  the  sheriff,  or  to  some  person  acting 
in  the  capacity  of  sheriff  for  him  (as 
the  constable  of  Dover  Castle,  &c.). 
And  where  the  defendant  was  in  cus- 
tody of  the  warden  of  the  Fleets  it  was 
held  that  the  court  had  no  power  to 
compel  him  to  accept  the  capias,  in 
order  that  it  might  operate  as  a  de- 
tainer; and  it  was  said  that  the  only 
course  for  the  plaintiff  to  pursue,  was 
to  place  it  in  the  hands  of  the  sherifi*8 
ofiicer,  and  get  the  warden  to  give  him 
notice  when  the  defendant  was  likely 
to  be  discharged  out  of  custody,  and 
retake  him  at  the  prison  door.     5  M. 
&  W.    520.     Edwards  v.  Robertson. 
Another,   and   perhaps  better,   course 
might  be  to  procure  a  Warrant  from 
the  sheriff  to  one  of  the  turnkeys. — 
There  is  one  case  which  (by  sect.  85.) 
is  out  of  the  general  operation  of  the 
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of  the  said  Sir  William,  in  the  county  of  Warwick  aforesaid, 
to  hold  the  said  goods  and  chattels,  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  moiety  of  the  lands  and 
tenements  aforesaid  as  his  freehold,  that  is  to  say,  to  him 


Umder- 

HILL  V. 

Devereux. 


'<  plough),  and  the  one  half(c)  of  his 
"  land,  until  the  debt  be  levied,  upon 
*'a  reasonable  price  or  extent  And 
<<  if  he  be  put  out  of  that  tenement, 
«  he  shall  recover  by  a  writ  of  novel 
'*  disseisin^  or  after,  by  a  writ  of  redis^' 
^  seisin^  if  need  be.*'  This  writ  is  called 
an  elegity  because  the  plaintiff  or  conu- 
see  has  made  his  election  to  sue  out  exe- 
cution of  the  land  itself  which  is  given 
by  this  statute,  instead  of  the  common 
law  execution  of  the  goods  by  Jieri  fa- 
cias ;  the  entry,  when  the  proceedings 
were  in  Latin,  being,  that  the  plaintiff 
<*  elegit  sibi  liberari  omnia  catalUiy  Sfc* 
'<  nee  non  medietatem  terra^"  as  in  the 
above  precedent  Co.  Litt  289  b.  2 
Inst  395.  See  the  form  of  the  writ, 
Thes,  Brev.  93.  Tidd's  Prac  Forms, 
345.  Lill.  Ent  571—578.  1  Richards. 
Prac.  C.P.  281,  282.  5th  ed.;  see  also 
the  entry  of  an  award  of  an  elegit  on 
the  roll,  Thes.  Brev.  94.  Lill.  Ent  210. 
Mountford  v.  Lord  Griffin.  Lib.  Plac. 
455.  pi.  38.  Tidd's  Prac.  Forms, 
349.  {d) 


The  plaintiff  may  award  upon  the 
roll  writs  of  elegit  for  the  whole  debt 
into  as  many  different  counties  as  he 
pleases,  without  being  under  the  neces- 
sity of  suing  out  testatum  writs  of  elegit^ 
and  execute  all  or  any  of  them  at  his 
pleasure.  Dyer,  162.  b.  pi.  51.  Moor, 
24.  pi.  83.  Earl  of  Worcester's  case. 
Cro.  Jac  246.  Goodyere  v.  Iiux.  S.  C. 
Yelv.  179.  The  entry  of  an  award  of 
writs  of  elegit  into  different  counties 
may  be  seen  in  Thes.  Brev.  94.  Clift 
877.;  see  also  in  Rast  261.  b.  pi.  3.  the 
form  of  the  return  of  the  inquisitions 
by  the  sheriffs  of  the  several  counties. 
It  is  also  said,  that  the  plaintiff  may 
divide  his  execution  into  several  sums, 
as  where  he  recovers  30/.  he  may  have 
an  elegit  into  one  county  for  10/.,  an- 
other elegit  into  another  county  for  5/., 
and  another  for  the  residue  into  a  third 
county;  Dyer,  162.  b.  pi.  51.  Moor,  24. 
pi.  83.  2  Rol.  Abr.  469.  pi.  6.  1  Str. 
461.  Oates  y,  Robinson  ;  but  an  award 
of  an  elegit  into  several  counties  for  the 
whole  debt  seems  to  be  the  most  proper 


statute,  and  in  which  consequently 
a  writ  of  capias  may  issue  without  a 
judge's  order  or  writ  of  summons,  viz. 
the  case  of  a  prisoner  remanded  by  the 
Insolvent  Debtors'  Court  5  M.  &  W. 
28.  Tumor  v.  Darnell.  11  A.  &  E. 
165.  Growcoch  v.  Waller.  Again,  the 
statute  does  not  affect  the  writ  of 
capias  ad  computandum  in  an  ac- 
tion of  account  2  Dowl.  N.S.  755. 
Pryor  v.  Pettingell. — Where  on  an  ap- 
plication to  reverse  an  outlawry,  the 
court  see  sufficient  grounds  for  be- 
lieving  that  the  defendant  does  not 
intend  to  remain  in   the  country,  and 


that  the  circumstances  are  such  that  a 
judge  would  order  a  capias  under  the 
statute,  it  seems  that  the  court  will  still 
impose  on  the  defendant  the  condition 
of  putting  in  special  bail.  7  M.  &  W. 
159.  Bank  of  England  v.  Reid.l^ 

(c)  [But  now,  by  stat  1  &  2  Vict 
c.  110.  (see  post,  p.  69  a.  note  (o)),  the 
elegit  creditor  may,  generally  speaking, 
extend  all  the  debtor's  land  instead  of  a 
moiety.] 

(d)  [In  Hilary  vacation,  1839,  the 
judges  of  the  common  law  courts,  in 
pursuance  of  the  stat  1  &  2  Vict.  c.  1 10. 
s.  '20.  (see  post,  p.  69  a.  note  (o)),  pub- 
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bill t;. 
Devereux. 


and  his  assigns,  according  to  the  form  of  the  statute  in  that 
case  lately  made,  until  the  damages  aforesaid  should  be 
thereof  fully  levied;  and  in  what  manner  he  should  have 
executed  that  precept,  he  should  make  appear  to  us  at 


way,  because  the  judgment  is  entire. 
If  a  writ  of  eUgit  be  sued  out,  and  the 
plaintiff  extend  the  land  upon  it,  and 
return  and  file  the  writ,  it  was  long 
doubted  whether  he  should  afterwards 
have  an  eleffU  into  another  county,  or 
for  other  lands  in  the  same  county; 
but  it  seems  to  be  now  settled,  that  on 
a  suggestion  that  the  defendant  has 
more  lands,  either  in  the  same  or  an- 
other county,  the  plaintiff  may  have  a 
new  elegit  for  a  moiety  (e)  of  the  land 
in  whatever  county  it  lies.  Moor,  34-1. 
Hunger  v.  Freg,  1  Rol-  Abr.  404. 
pi.  6.  Sty.  ^S*,  455.  Strowd  v.  Keck^ 
with.     Hob.  57.  Foster  v.  Jackson, 

Indeed  it  was  formerly  holden,  that 
the  bare  entry  of  ei  prayer  in  the  elegit 
upon  the  roll,  was  a  bar  to  all  other 
executions ;  for  the  plaintiff  or  conusee, 
having  made  his  election  to  take  this  re- 
medy, had  precluded  himself  from  re- 
sorting to  any  other  kind  of  execution. 
1  Rol.  Abr.  904.  (Y.)  pi.  1.  And  this 
continued  to  be  the  law  down  to  the 
time  of  Lord  Cohcy  who  says  that  a  good 
clerk  never  enters  an  award  of  an  elegit 
on  the  roll>  until  he  has  the  effect  of 
his  execution.  Cro.  Jac.  338.  Crowley 
V.  LidgeaL  However  it  was  at  that  time 
holden,  that  if,  after  an  award  of  an  elegit 
on  the  roll  upon  a  judgment  in  C.  B.,  it 
was  removed  by  error  into  the  K<  B.  and 
affirmed  within  the  year,  the  plaintiff 
might  have  execution  by  capias  or  fieri 
faciasy  even  though  a  writ  of  elegit  was 
sued  out,  and  returned  by  the  sheriff 
into  the  C.  B.  served^  before  the  judg- 
ment was  removed  into  K.  B. ;  because 


that  court  could  not  take  notice  of  it. 
1    Rol.  Abr.  905.  pi.  2.  4.      But  on 
further  consideration  of  the  statute  of 
Westminster  2.  it  was  adjudged,  that 
an  award  of  an  elegit  on  the  roll  should 
be  no  longer  a  bar  to  an  execution  by 
capias  ad  satisfadendum,  or  fieri  facias, 
but  only  the  sheriff's  return,  that  he 
had  delivered  land  according  to  the 
exigence   of  the   writ      Hob.  57,  58. 
Foster  v.Jcukson.   1  Lev.  92.  Glascock 
V.  Morgan.    2  Ld.  Raym.  1451.  Lan- 
caster V.  Fielder.     12  Mod.  356,  357. 
Pullen  V.  Purheck.    Therefore  now,  if 
the  sheriff  returns  nihil  to  an  eUgitj  the 
plaintiff  may  sue  out  a  capias  ad  satirfa- 
ciendum.    Cro.  Eliz.  160.     Knowles  v. 
Palmer.    Or  if  nothing  be  done  or  re- 
turned upon  an  elegit^  the  plaintiff  or 
conusee  shall  have  &  fieri  facias.  Moor, 
545.  pi.  724.  Cooper  v.  Langworth.    So 
if  the  sheriff  return  that  he  has  taken  an 
inquisition  of  the  defendant's  lands,  bat 
could  not  deliver  a  moiety  to  the  pkun- 
tiff,   because  it  was  already  extended, 
the  plaintiff  may  have  a  capias  ad  satts- 
fadendnmj  or  fieri  facias  ;  for  the  sheriff 
does  not  deliver  the  lands,  which  is  the 
only  bar  given  by  the  statute.     1  Rol. 
Abr.  905.  pi.  6.    1  Leon.  176.  Palmer 
V.  Knowllis.    So  if  the  sheriff  levy  part 
of  the  debt  upon  the  goods  of  the  de- 
fendant, and  return  nihil  as  to  the  lands^ 
the  plaintiff  may  sue  out  a  capias  ad  set- 
tisfaciendum  for  the  residue.  1  Str.  226w 
Bacon  V.  Peck.    Or  he  may  have  debt 
upon  the  judgment,  1  Lev.  92.    Glas^ 
cock    V.    Morgan^     where    debt    was 
brought  upon  the  judgment  after  a  pari 


lished  new  forms  of  elegit  and  fi.  fouy 
which  will  be  found  in  9  A.  &  £.  986, 
et  seq,     5  Bing.  N.  C.  366,  et  seq."] 


(e)  [See  antd,  68  c.  note  (c).] 
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fVestminster,  on  TTiursday  next  after  three  weeks  of  St.       Under- 
Michctely  remitting  to  us  there  then  that  writ.     At  which       hill  r. 
day  Thomas  BouglUon  esq.,  then  sheriff  of  the  comity  of  ^^^^^^^^^; 
Wanoicky  returned  to  us  at  Westminster  a  certain  inquisi-  sheriffretumed 
tion  (2)  taken  before  him  at  Mereden  in  the  said  county,  on  an  inquintion. 


of  the  debt  had  been  levied.  The  same 
point  was  also  holden  on  the  authority 
of  this  case  in  ffesse  v,  Sievensouy  1  Bos. 
&  Pull.  N.  R.  133. ;  and  that  the  defend- 
ant might  be  held  to  baiL 

The  reason  why  a  capias  ad  saHsfa- 
ciendumy  or ^fieriJfaciaSf  cannot  be  sued 
out^  after  the  sheriff  has  delivered  the 
land,  seems  to  be^  because  when  an  ekgit 
is  extended  upon  the  land  of  the  defend- 
ant, and  returned  and  filed,  it  is  con- 
sidered in  law  as  a  full  satisfaction  and 
end  of  the  suit ;  insomuch  that,  if  the 
land  were  afterwards  evicted,  the  tenant 
by  elegit  was  not  entitled  to  a  re-extent, 
but  only  to  a  writ  o£ navel  disseisin  or  re- 
disseisin  (/),  given  by  the  statute  of 
Westminster ;  for  the  law  reputes  him 
satisfied.  Cro.  Jac  338.  Crawley  v. 
Lidgeat.  But  now  by  statute  32  H.  8. 
c.  5.  it  is  enacted,  that  if  lands  delivered 
in  execution  on  a  judgment,  statute,  or 
recognisance,  shall  be  evicted,  without 
fraud  or  default  of  the  tenant  who  holds 
them  in  execution,  before  the  debts  and 
damages  are  wholly  levied,  the  re- 
coveror,  or  conusee,  may  have  a  scire 
faciaSj  out  of  the  same  court  from 
whence  the  execution  did  proceed, 
against  the  person  on  whom  the  execution 
was  first  sued,  his  heirs,  executors,  or 
assigns,  of  lands  then  liable  to  the  execu- 
tion, returnable  in  the  same  court  forty 
days  after  the  date  of  the  scire  facias; 
and  if  the  defendant  makes  default,  or 
shews  not  cause,  the  chancellor,  or  jus- 


tices of  the  court  where  the  scire  facias 
is  returned,  shall  make  a  new  writ,  of 
the  like  nature  of  the  former  execution, 
for  levying  the  residue  of  the  debL 
This  statute  is  by  a  favourable  con- 
struction extended  to  the  executors, 
administrators,  and  assigns  of  the  reeo- 
veror.  Co.  Litt.  290.  a.  And  though  the 
statute  gives  a  scire  facias  out  of  the  same 
court,  yet  if  the  record  be  removed  by 
error  into  another  court  and  affirmed 
there,  the  tenant  by  execution  who  is 
evicted  shall  have  a  scire  facias  by  the 
equity  of  the  statute  out  of  that  court. 
Ibid.  But  still  impart  only,  and  not  the 
whole,  of  the  land  be  evicted ;  indeed,  if 
all  but  one  acre  be  evicted,  or  the  whole 
for  a  time,  as  by  a  prior  judgment  (^),  the 
plaintiff  or  conusee  shall  not  have  a  re- 
extent  under  this  statute,  but  must  hold 
the  residue  until  he  be  satisfied.  Co. 
Litt  289.  b.  4  Rep.  66  a.  FulwoodB 
case.  Cro.  Jac  338.  Crawley  v.  Lidgeat. 
In  like  manner,  if  the  plaintiff  has  le- 
vied part  of  the  debt  by  9k  fieri  facias^  he 
may  afterwards  have  an  elegit  for  the  re- 
sidue, in  which  he  must  recite  the^Sm 
faciasj  and  shew  how  much  was  levied 
upon  it  Hob.  58.  Foster  v.  Jackson, 
lSid.91.J9tfrry  V.  WheeUr.  See  the  form, 
Thes.  Brev.  94^  Tidd's  Prac.  Forms,  351. 
So  if  the  plaintiff  sues  out  an  elegit^  and 
the  sheriff  levies  goods  only  under  it  for 
part  of  the  debt,  and  returns  that  the  de- 
fendant  has  no  lands,  the  plaintiff  may  sue 
out  another  elegity  as  well  as  any  other 


(/)  [These  writs  were  abolished  by 
the  Stat.  3  &  4f  W.  4.  c  27.  s.  36.] 

(g)  [The  priority  of  the  judgment, 
not  of  the  inquisition,  is  the  material 


point  in  a  conflict  between  several 
elegit  creditors.  2  Hudson  &  Brooke 
(Q.  B.  Ireland),  Jones  dem.  McDonnell 
V.  GradyJ] 
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Underbill  ve7*sus  Devereux. 

the  1 3th  day  of  October  in  the  14th  year  of  our  reign,  by  the  oath 
of  twelve  good  and  lawful  men  of  the  said  county,  by  virtue 
of  the  said  writ  to  him  directed,  by  which  it  was  found,  that 
the  said  Sir  William  Underhilly  on  the  day  of  the  giving  of  the 


execution,  and  take  the  lands  for  the  re- 
sidue, or  he  may  have  an  action  of  debt 
for  the  residue,  as  already  observed ;  for 
in  that  case  it  is  in  effect  nothing  else 
but  a  fieri  facias.  Hob.  58.  Foster  v. 
Jackson.  1  Rol.  Abr.  905.  pi.  5.  I  Lev. 
92.  Glascock  v.  3Iorgan.  S.C.  1  Sid.184. 
2  Ld.  Raym.  1451.  Lancaster  v.  Fielder. 
1  Str.  226.  Bacon  v.  Peck.  1  Bos.  & 
Pull.  N.  R.  133.  Hesse  v.  Stevenson. 
So  if  an  elegit  be  returned  nihil  in  one 
county,  the  plaintiff  may  have  a  testatum 
writ  of  elegit  into  another  county :  Bro- 
Executions,  72.  Elegit,  11.  S.  C:  But 
it  is  said,  that  a  writ  of  elegit  must  be 
actually  sued  out  and  returned  nihil  by 
the  sheriff,  in  order  to  warrant  a  testatum 
elegit  into  another  county  ;  for  if  several 
writs  of  elegit  be  awarded  on  the  roll  to 
different  counties,  and  a  testatum  elegit 
is  taken  out  to  one  of  them,  grounded 
upon  a  supposed  elegit  issued  to  the 
county  where  the  venue  is  laid,  and  re. 
turned  nihily  when  in  truth  no  such 
writ  was  ever  sued  out,  or  returned, 
the  testatum  elegit  is  erroneous :  there- 
fore, where  there  are  several  writs  of 
elegit  awarded  on  the  roll,  care  must  be 
taken  that  writs  of  elegit  only  and  not 
testatum  writs  be  issued.  Cro.  Jac.  24>6. 
Goodyere  v.  Ince.  S.  C.  Yelv.  179.  {g) 
It  is  holden  that  the  executors  or  ad. 
ministrators  of  the  plaintiff  may  have 
execution  by  elegit  as  well  as  the  plain- 
tiff himself,  but  they  cannot  sue  it  out 
without  a  scire  facias  even  within  the 
year.     2  Inst  395. 


The  words  of  the  writ  of  elegit  are, 
'<  To  hold  as  his  freehold  "  (A) ;  because 
the  statute  in  case  of  eviction  gives 
remedy  by  assize:  still,  however,  tenant 
by  elegit  has  no  freehold,  but  only  a 
chattel  interest,  which  will  devolve 
upon  his  executors.  2  Inst.  396.  It  is 
said,  that  an  elegit  may  be  sued  out 
after  a  year  without  a  scire  facias, 
merely  vpoti  awarding  an  elegit  upon  the 
roll  within  the  year,  and  continuing  it 
down  by  vicecomes  non  misit  breve  to  the 
time  of  suing  out  the  writ ;  Garth.  283. 
Seymour  y.  GreenviU  ;  and  this  appears 
to  be  warranted  by  the  precedents. 
Clift  874'.  883.  However,  it  seems 
questionable,  whether  an  elegit^  or  some 
other  writ  of  execution  ought  not  to  be 
sued  out  within  the  year,  and  returned 
and  filedy  to  warrant  the  entry  of  the 
continuances ;  for  in  a  subsequent  case, 
it  was  adjudged  that  an  execution  can- 
not be  continued  on  the  roll  unless  it  be 
returned  and  filed.  2  Wils.  82.  Blayer  v. 
Baldwin.  And  this  is  most  agreeable  to 
the  manner  of  continuing  writs  on  mesne 
process,  which  cannot  be  so  done,  unless 
the  writ  be  returned  by  the  sheriff  non 
est  inventus,  and  filed.  See  1  Sid.  60. 
Welden  v.  Greg.  Comb.  346.  Vin- 
cents case.  7  Mod.  50.  Withers  v. 
Harries.  S.  C.  2  Ld.  Raym.  806. 
And  in  practice  it  is  the  constant 
course  to  shew  that  the  writ  is  re- 
turned, (t)  The  continuing  of  a  writ  of 
execution  differs  in  one  respect  from 
that  of  a  writ  of  mesne  process :  in  the 


(jg)  [See  2  Dowl.  ^5.  Famcombe  v. 
KenL] 

(h)  [These  words  are  not  in  the  new 
form  published  by  the  judges*,  pursuant 
to  the  Stat.  1  &  2  Vict  c.  110.  s.  20.] 


(t)  And  accordingly  in  Putland  v. 
Putland,  E.  T.  57  Geo.  3.  K.  B.,  cited 
in  Tidd's  Practice,  p.  1136.,  the  court 
of  K.  B.  is  reported  to  have  set  aside 
an  elegit  issued  after  the  year,  without 
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said  judgment  was  seised  in  his  demesne  as  of  fee,  of,  and      Under- 
in  divers  lands  and  tenements,  and  that  a  moiety  of  all  the*       hill  v. 
lands  and  tenements,  to  wit,  one  capital  messuage,  and  two       gvgREux- 
closes  of  pasture  called  New  Piece  and  Broadleasow  in  Idlicott  inquisition  set 
of  the  clear  yearly  value  in  all  issues  beyond  reprises  of  70/. ;  out. 
one  messuage   with    the    appurtenances  in   Idlicott  in   the        L  69  J 


latter,  the  same  species  of  writ  must  be 
continued  down ;  but  with  respect  to 
executions  it  is  held,  that  one  sort  of 
writ  sued  out,  returned,  and  filed,  will 
support  the  awarding  of  a  different 
kind  of  execution  afterwards  ;  thus  a 
capias  ad  satisfaciendum^  or  elegiiy  may 
issue  after  the  year,  upon  ^ fieri  facias 
sued  out,  returned,  and  filed  within  the 
year,  (k)  As  where  a  fi^ri  faunas  was 
taken  out  within  the  year,  and  ntUlabana 
returned  and  continued  down  for  several 
years,  and  then  a  capias  ad  satisfaci- 
endum issued,  the  court,  after  taking 
time  to  inquire,  said,  that  if  it  was  a 
new  case,  they  should  think  it  hard  to 
take  away  all  writs  of  scire  facias  ;  but 
the  practice  had  gone  so  far  that  there 
is  no  overturning  it  now ;  wherefore  the 
execution  was  held  regular.  1  Str.  100. 
Aires  v.  Hardress. 

The  word  ** price"  mentioned  in  the 
statute,  is  referable  to  the  defendant's 
goods  and  chattels^  and  "  extent  **  to  the 
defendant's  laTids.  4  Rep.  74f  b.  Pal- 
mer*s  case.  2  Inst.  396.  The  elegit  is  of 
a  moiety  (/)  of  all  the  lands  which  the 
conusor  or  defendant  was  seised  of  at 
the  iimeof  the  judgment  or  recognisancCy 
or  after.  2  Inst  395.  Dalt  Sher.  1  S4<. 
And  the  sheriff  may  under  it  either 
extend  a  term  fijr  years^  that  is,  may 
deliver  a  moiety  thereof  to  the  plaintiff 
or  conusee,    or  sell    the  whole  term 


as  part  of  the  personal  estate  to  the 
plaintiff,  at  a  gross  price  appraised 
and  settled  by  the  jury.  2  Inst  395. 
8  Rep.  171  a.  PleetwowTs  case.  Dalt. 
Sher.  137.  And  if  the  defendant  ten- 
ders  the  money  at  the  time  of  the  ap- 
praisement, and  before  the  delivery  of 
the  term,  or  even  afterwards  in  court, 
the  term  is-  saved;  and  if  it  be  de- 
livered after,  the  defendant  is  entitled 
to  an  audita  querela;  but  if  no  such 
tender  be  made,  the  property  in  the 
term  is  altered  by  the  delivery  of  the 
sheriff,  and  the  plaintiff  may  either 
keep  or  dispose  of  it,  without  being 
accountable  for  the  profits.  Moor,  873. 
Comyn  v.  Brandlyn.  Gilb.  Executions, 
34>.  But  if  the  term  be  extended  at  an 
annual  and  not  a  gross  value,  the 
plaintiff  is  accountable  for  the  profits ; 
and  if  he  receives  the  debt  out  of  the 
term  before  it  expires,  the  defendant 
shall  be  restored  to  the  term  itself. 
Gilb.  Exec  35.  If  a  term  be  either 
appraised  or  sold  under  an  elegitj  the 
commencement  and  end  of  the  term 
must  be  found  by  the  inquisition,  ac- 
cording to  Lord  Cokcy  4  Rep.  74  a. 
Palmer*^  case,  who  says,  that  if  it  be 
found  by  the  inquisition  that  the  debtor 
is  possessed  of  lands  ybr  a  term  of  divers 
years  yet  to  come,  it  is  insufficient,  though 
the  sale  of  such  an  uncertain  interest 
under  a,  fieri  facias  is  good,  because  in 


a  scire  facias,  or  any  previous  writ  to 
warrant  it.  [S.  C.  nomine  Putland  v. 
Newman,  6  M.&  S.  179.] 

(k)  [It  appears  not  to  be  necessary 
that  the  first  writ  should  be  returned 


and  filed  within  the  year  if  it  be  sued 
out  within  that  period.   5  M.  &  W.  631- 
Simpson  y.HecUh,  infra,  p.  72e.  note  (z).] 
(/)  [See  ante,  p.  68  c,  note  (c).] 
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Underbill  versits  Devereux. 


Under- 

HILL  V. 

Devereux. 


occupation  of  one  William  Martin,  and  90  acres  of  land  to 
the  said  messuage  belonging,  'of  the  clear  yearly  value  in  all 
issues  beyond  reprises  of  6L ;  one  other  messuage  with  the 
appurtenances  in  IcUicott  aforesaid  in  the  occupation  of  one 


his  return  to  the  last  writ  he  only  says 
that  of  the  goods  and  chattels  he  caused 
to  be  made;  see  T.R.295.  Taylor  y. 
Cole;  and  this  opinion  is  adopted  by 
Dalton  (Sheriffs,  139.)  and  Lord  Chief 
Baron  Gilbert  (Executions,  35.).  But 
in  the  report  o(Palmer*s  case  by  Croke^ 
he  says  that  it  was  holden,  that  if  the 
inquest  find  that  the  debtor  is  pos- 
sessed for  a  term  of  years  yet  to  come^ 
which  they  appraise  at  so  much  without 
shewing  the  certain  beginning  or  deter- 
mination, it  is  well  enough:  for  they 
shall  not  be  compelled  to  find  a  certainty, 
not  having  means  to  be  informed  of  it. 
Cro.  Eliz,  584.  Paltner  v.  Humphry, 
And  this  seems  warranted  by  3  Leon. 
204?.  JRush  V.  Heighgaie.  The  two  re- 
ports may  perhaps  be  reconciled  by  this 
distinction,  that  when  the  whole  term 
is  appraised  and  sold  for  a  gross  sum  as 
part  of  the  debtor's  personal  estate,  then, 
as  the  elegit  is  considered  in  the  nature 
of  SL  fieri  facias,  the  sheriff  may  sell  such 
an  uncertain  interest  under  it  as  well 
as  under  a  ,fieri  facias ;  but  when  a 
moiety  of  a  term  is  extended  atan  annual 
value,  so  general  a  finding  by  the  in- 
quest may  perhaps  be  insufficient  But 
see  Lane,  50,  51.  Shoftbey  v.  Waller. 
But  they  both  agree,  that  if  the  sheriff 
sell  a  term  either  under  a  ^fieri  facias, 
or  elegit,  and  misrecite  it  in  date,  or 
time  of  duration  in  the  former  case, 
or  the  jury  mistake  it  in  the  latter, 
the  sale  is  void ;  unless  he  also  sells  all 
the  interest  which  the  defendant  has  in 
the  land,  for  then  it  is  good  notwith- 
standing the  misrecital.     Hence  it  ap- 


pears, that,  to  avoid  all  difficulties  and 
niceties  on  this  subject,  it  is  much  more 
advisable  to  sue  out  a  ^fieri  facias 
against  the  debtor's  goods,  and  if  they 
are  insufficient  to  satbfy  the  debt,  to 
take  out  an  elegit  against  his  land  for 
the  remainder  of  the  debt ;  for  where 
an  elegit  is  taken  out,  if  the  goods  and 
chatteb  are  sufficient  to  satisfy  the 
whole  demand,  the  sheriff  ought  not 
to  extend  the  land.  2  Inst  395.  So 
the  sheriff  must  deliver  the  goods  of 
the  defendant  to  the  plaintiff  at  the 
price  they  are  appraised  at  by  the  in- 
quisition, in  which  respect  an  elegit  dif- 
fers from  z, fieri  facias  ;  for  in  the  latter 
the  sheriff  cannot  deliver  the  goods, 
though  he  may  sell  them,  to  the  plaintiff. 
1  Ld.  Raym.S46.  Fallen  v.  Purbet^. 
And  he  must  return  that  he  delivered 
the  term  or  goods  at  a  reasonable  price 
fixed  by  the  jury.  Dyer,  100.  a.  pi.  71. 
and  in  the  margin.  If  the  judgment 
be  reversed,  the  defendant  shall  be 
restored  to  the  term  or  goods  in  specie^ 
and  not  to  the  value;  but  where  the 
goods  are  sold  under  a  fieri  facias,  the 
defendant  is  entitled  only  to  the  money 
which  has  been  made  by  the  sale.  Cro* 
Jac  246.  Goodyere  v.  Inee.  S.  C. 
Yelv.  179.  1  RoL  Abr.  778.  (J.) 
pi.  1.  3,  4. 

A  judgment  binds  not  only  the  lands 
of  which  the  defendant  is  actually 
seised,  but  also  reversions  on  leases  for 
lives  or  years ;  and  therefore  a  moiety  (m) 
of  a  reversion  may  be  extended,  and 
the  plaintiff  shall  have  a  moiety  of  the 
rent     1  RoL  Abr.  894.  pi.  5.    3  Leon. 


(m)  [See  post,  p.  69  a.  note  (o).^ 
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Henry  Allys,  and  90  acres  of  arable  land  to  the  said  messuage  Under- 

belongingy  of  the  clear  yearly  value  in  all  issues  beyond  hill  t;. 

reprises  of  6/. ;  and  one  messuage  in  the  occupation  of  one  ^^^breux. 

Mark  Marshall,  and  90  acres  of  land  to  the  messuage  belong.  ' 


lis.  Bishop  rf  SrisioPs  case.  Moor, 
36.  So  rent-charges  may  be  extended, 
for  they  issue  out  of  land.  Bro.  Elegit, 
13.  Moor,  32.  And  by  the  Statute  of 
Frauds,  29Car.  2.  c  3.  s.  la,  lands  held 
in  trust  may  be  extended  in  the  hands 
of  trustees  for  the  debt  of  cestui  que 
trusL  (n)  And  lands  in  ancient  demesne 
are  extendible,  for  the  defendant  has 
the  property  of  the  land  itself;  and  on 
this  execution  the  title  of  the  lands  is  not 


questioned,  but  the  judgment  put  in 
force.  Hob.  47,  48.  Coxy.  Bamsly. 
But  copyhold  lands  are  not  extendible, 
because  the  freehold  is  in  the  lord,  and 
the  copyholder  is  no  more  than  a  tenant 
at  will  according  to  the  custom  of  the 
manor;  besides  which,  it  was  thought 
unreasonable  that  the  lord  should  have 
a  new  tenant  put  upon  him  without  his 
consent.  3  Rep.  9  a.  HeydorCs  case. 
1  Rol.  Abr.888.  (M.)  pi.  2.  (o)  Neither 


(n)  Seeantd,  Vol.11,  p.  11.  note  (17). 

(o)  [2  B.  &  C.  242.  Morris  v.  Jones. 
3  D.  &  R.  603.  S.  C.  But  now  by  stat. 
I  &  2  Vict  c.  ]  10.  s.  11.,  after  reciting 
that  *'  the  existing  law  is  defective  in 
**  not  providing  adequate  means  for  en- 
*^  abling  judgment  creditors  to  obtain 
^'  satisfaction  from  the  property  of  their 
<*  debtors,  and  it  is  expedient  to  give 
'<  judgment  creditors  more  effectual  re- 
<<  medics  against  the  real  and  personal 
<<  estate  of  their  debtors  than  they  pos- 
'^sess  under  the  existing  law,"  it  is 
enacted,  that  "  it  shall  be  lawful  for  the 
<*  sheriff  or  other  officer  to  whom  any 
<<  writ  of  elegit^  or  any  precept  in  pur- 
^  suance  thereof,  shall  be  directed  at 
"  the  suit  of  any  person,  upon  any 
*'  judgment  which  at  the  time  appointed 
"  for  the  commencement  of  this  Act 
<'  shall  have  been  recovered,  or  shall 
'<  be  thereafter  recovered  in  any  action 
'<  in  any  of  her  majesty's  superior  courts 
<<  at  Westminster^  to  make  and  deliver 
*'  execution  unto  the  party  in  that 
*^  behalf  suing,  of  all  such  lands,  te- 
**  nements,  rectories,  tithes,  rents,  and 
*<  hereditaments,   including   lands  and 


'*  hereditaments  of  copyhold  or  cus- 
<<  tomary  tenure,  as  the  person  against 
<<  whom  execution  is  so  sued,  or .  any 
<<  person  in  trust  for  him,  shall  have 
'<  been  seised  or  possessed  of  at  the  time 
'<  of  entering  up  the  said  judgment,  or 
"  at  any  time  afterwards,  or  over  which 
<<  such  person  shall  at  the  time  of  en- 
'*  tering  up  such  judgment,  or  at  any 
*'  time  afterwards,  have  any  disposing 
"  power  which  he  might,  without  the 
<<  assent  of  any  other  person,  exercise 
''  for  his  own  benefit,  in  like  manner  as 
*'  the  sheriff  or  other  officer  may  now 
<<  make  and  deliver  execution  of  one 
'<  moiety  of  the  lands  and  tenements 
*<  of  any  person  against  whom  a  writ  of 
"  elegit  is  sued  out ;  which  lands,  tene- 
'<  ments,  rectories,  tithes,  rents,  and  he- 
«  reditaments,  by  force  and  virtue  of 
'<  such  execution,  shall  accordingly  be 
"  held  and  enjoyed  by  the  party  to 
'*  whom  such  execution  shall  be  so  made 
''  and  delivered,  subject  to  such  ac- 
<<  count  in  the  court,  out  of  which  such 
^  execution  shall  have  been  sued  out, 
'<  as  a  tenant  by  elegit  is  now  subject 
'<  to  in  a  court  of  equity :  provided 
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Underbill  versus  Devereux. 


Under- 
bill v. 
Devereux. 


ing,  of  the  clear  yearly  value  in  all  issues  beyond  reprises  of 
6/. ;  six  cottages  witli  the  appurtenances  in  Idlicott  aforesaid 
in  the  several  tenures  of  H.  S.,  T.  J.,  W.  H.,  T.  B.,  J.  T.,  and 
E.  M.  widow,  of  the  clear  yearly  value  in  all  issues  beyond 


can  an  advowson  in  gross  be  extended  on 
an  elegit;  because  a  moiety  cannot  be  set 
out,  nor  can  it  be  valued  at  any  certain 
rent  towards  payment  of  the  debt.  Gilb. 


Exec.  39.  An  elegit  does  not  lie  of  the 
glebe  belonging  to  the  parsonage  or 
vicarage,  nor  of  the  church-yard.  Ibid. 
40.    But  it  is  said  that  the  lands  of  a 


"  always,  that  such  party  suing  out  exe- 
"  cution,  and  to  whom  any  copyhold 
<<  or  customary  lands  shall  be  so  de- 
*<  livered  in  execution,  shall  be  liable, 
"  and  is  hereby  required  to  make,  per- 
"  form,  and  render  to  the  lord  of  the 
"  manor,  or  other  person  entitled,  all 
<<  such  and  the  tike  payments  and  ser- 
<<  vices  as  the  person  against  whom 
"  such  execution  shall  be  issued  would 
"  have  been  bound  to  make,  perform, 
"  and  render  in  case  such  execution 
<<  had  not  issued ;  and  that  the  party 
"  so  suing  out  such  execution,  and  to 
«*  whom  any  such  copyhold  or  customary 
*<  lands  shall  have  been  so  delivered  in 
<<  execution,  shall  be  entitled  to  hold  the 
<*  same  until  the  amount  of  such  pay- 
"  ments,  and  the  value  of  such  services, 
^<  as  well  as  the  amount  of  the  judgment, 
"  shall  have  been  levied  :  provided  also, 
<*  that  as  against  purchasers,  niortga- 
**  gees,  or  creditors,  who  shall  have  be- 
"  come  such  before  the  time  appointed 
*<  for  the  commencement  of  this  Act, 
**  such  writ  of  elegit  shall  have  no 
"  greater  or  other  effect  than  a  writ  of 
<<  elegit  would  have  had  in  case  this  Act 
«  had  not  passed." 

With  respect  to  what  property  is 
extendible,  this  statute  has  altered  the 
law  by  providing,  1.  that  all  the  debtor's 
land  may  be  extended  instead  of  a 
moiety ;  2.  that  the  debtor  s  copyhold 
or  customary  lands  may  be  extended ; 
3.  that  lands    may   be   extended   over 


which  the  debtor  has  any  disposing 
power  which  he  may,  without  the  assent 
of  any  other  person,  exercise  for  his 
own  benefit.  In  a  case  which  arose 
before  the  Act,  an  estate  was  conveyed 
to  such  uses  as  A.  B,  should  by  deed, 
&c.  appoint,  and  in  the  mean  time  to 
the  use  of  himself  for  life,  &c. :  A  judg- 
ment was  subsequently  obtained  against 
him,  after  which  he  mortgaged  the 
estate,  and  appointed  the  use  to  C.  D, 
for  500  years :  After  the  execution  of 
this  deed,  the  judgment  creditor  issued 
an  elegit :  And  it  was  held  that  his  lien 
upon  the  land  was  defeated  by  the  ex- 
ecution of  the  power.  10  B.&  C.  4o9. 
Doe  V.  Jones,  5  Mann.  &  R.  563.  S.C. 
S.P.  in  equity,  3  Sim.  300.  Tunstallv. 
Trappes,  6  Sim.  517.  Eaton  v.  Sanxter, 
3  M.  &  Cr.  1 12.  Sheeles  v.  Sliearley.  As 
to  the  effect  of  this  statute  in  respect  of 
extending  trust  estates,  see  ante.  Vol.  II. 
11a.  note  (A).  By  sect  19.  "  no  judg- 
"  ment  of  any  of  the  said  superior 
"  courts,  nor  any  decree  or  order  in 
**  any  court  of  equity,  nor  any  rule  of  a 
*<  court  of  common  law,  nor  any  order 
<<  in  bankruptcy  or  lunacy,  shall  by 
<'  virtue  of  this  Act  affect  any  lands, 
"  tenements,  or  hereditaments,  as  to 
<*  purchasers,  mortgagees,  or  creditors, 
*<  unless  and  until  a  memorandum  or 
^*  minute,  containing  the  name,  and  the 
<<  usual  or  last  known  place  of  abode, 
"  and  the  title,  trade,  or  profession  of 
"  the  person  whose  estate  is  intended  to 
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reprises  of  6«. ;  several  closes  of  land  and  pasture  in  Idlicott,  Under- 

aforesaid,  in  the  tenure  of  W.  B.  gent,  called  by  the  name  of  «ill  v. 

Nastene  Hedge  Closcy  and  the  rough  ground  near  unto  Haw-  7_^'^^^ 
ford,  of  the  dear  yearly  value  in  all  issues  beyond  reprises  of 


bishop  may  be  extended  on  an  elegit 
Dalt  Sher.  1S6.  So  may  the  wifes 
lands  which  the  husband  has  during  the 
coverture.    Ibid. 

(2)  When  an  elegit  is  prayed,  the 
sheriff  must  take  an  inquisition  ;  for  he 
cannot  appraise  the  goods,  or  value  and 
extend  the  lands  himself,  but  the  same 
must  be  done  through  the  medium  of  a 
jury.  Dyer,  100.  2  Inst.  396.  CrcEliz. 
584.  Palmer  v.  Humphry^  S.  C.  4-  Rep. 
74.  Dalt.  Sher.  134.  No  notice  is 
necessary  to  be  given  of  executing  the 
elegiL 

The  inquisition  ought  to  find  the  lands 
with  convenient  certainty,  for  to  find 
no   certain  estate  will   be   insufiicient. 


Moor,  8.  pi.  28.  And  after  the  inqui- 
sition is  taken,  the  sheriff  must  deliver  a 
moiety  by  metes  and  bounds ;  Hutt.  16. 
Dalt  Sher.  135.  1  Vent  259.  Anon. 
Cro.  Car.  819.  Sparrow  v.  Mattersock. 
Doug.  476.  Den  v.  Lord  Abingdon ;  and 
if  he  do  not,  the  inquisition  is  bad  and 
may  be  quashed  for  uncertainty.  Carth. 
453.  Pullen  v.  Birkbeak.  (p)  And  if 
the  parcels  delivered  by  the  sheriff 
amount  to  more  than  a  moiety,  the  in- 
quisition is  void  for  the  whole:  1  Sid.  91. 
Berry  v.  Wheeler.  1  Ld.  Raym.  7,  8. 
Pullen  V.  Birheck  :  and  in  an  ejectment 
upon  it,  advantage  may  be  taken  of  this 
nullity ;  2  Salk.  563.  Putten  v.  Pur- 
beck  ;  but  Carifiew  in  his  report  of  the 


*<  be  affected  thereby,  and  the  court 
^  and  the  title  of  the  cause  or  matter  in 
"  which  such  judgment,  decree,  order, 
"  or  rule  shall  have  been  obtained  or 
'*  made,  and  the  date  of  such  judgment 
"  decree,  order,  or  rule,  and  the  account 
<*  of  the  debt,  damages,  costs,  or  moneys 
"  thereby  recovered  or  ordered  to  be 
"  paid,  shall  be  left  with  the  senior 
<*  master  of  the  court  of  Common  Pleas 
**  at  Westminster,  who  shall  forthwith 
"  enter  the  same  particulars  in  a  book 
*<  in  alphabetical  order  by  the  name  of 
"  the  person  whose  estate  is  intended 
*<  to  be  affected  by  such  judgment, 
"  decree^  order,  or  rule ;  and  such  offi- 
<<  cer  shall  be  entitled  for  any  such 
"  entry  to  the  sum  of  five  shillings ;  and 
*<  all  persons  shall  be  at  liberty  to  search 
"  the  same  book  on  payment  of  the  sum 
*^  of  one  shilling.**  See,  also,  stat.  2 
Vict  ell.  8.1,  2.  &  5.— Where  rent 
becomes  due  after  the  delivery  of  the 


writ  to  the  sherifi^  but  before  the  inqui- 
sition is  taken  thereon,  the  execution 
creditor  is  not  entitled  to  the  rent. 
8  M.  &  W.  379.  Sharp  v.  Key,-] 

(p)  The  return  of  the  sheriff  was  held 
ill  if  he  omitted  to  state  that  he  de- 
livered a  moiety  by  metes  and  bounds ; 
and  the  objection  might  be  taken  at 
Nisi  Prius  on  the  trial  of  an  ejectment 
brought  upon  the  elegit.  1  B.  &  A.  40. 
Penny  v.  Durrant.  [But  now  by  the 
stat  1  &  2  Vict  c.  110.  s.  11.  (ant^, 
note  (o))  the  elegit  creditor,  generally 
speaking,  may  extend  all  his  debtor's 
land  instead  of  a  moiety.  It  was  held, 
before  this  Act,  that  where  two  elegits, 
''  issued  on  judgments  signed  in  the  same 
term,  were  delivered  to  the  sheriff  to- 
gether, whether  at  the  suit  of  the  same 
or  different  plaintiffs,  a  moiety  of  the 
entire  land  might  be  extended  on  each. 
5  Bing.  327.  Doe  v.  Creed.  2  Moo.  & 
P.  648.  S.C.] 
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Underbill  verstis  Devereux. 


Under- 

,  HILL  V. 

Devereux. 


A  moiety  deli- 
vered to  the 
said  W.  D. 


SOL;  several  closes  of  pasture  in  Idlicott  aforesaid  in  the 
several  tenures  of  V,  W.,  T.  F.,  and  M.  B.,  called  OU  Dikes, 
or  the  upper  grounds  near  Baiky  of  the  clear  yearly  value  in 
all  issues  beyond  reprises  of  6021 ;  two  closes  of  pasture  in  the 
tenure  of  T.  B.  called  the  New  Piece  and  the  James,  of  the 
clear  yearly  value  in  all  i&9ues  beyond  reprises  of  20/.  which 
said  moiety  the  said  sheriff  on  the  day  of  the  ^taking  of  the 
said  inquisition  caused  to  be  delivered  to  the  said  Walter 
Devereux,  to  hold  to  him  and  his  assigns,  according  to  the 
form  of  the  statute  thereof  made  and  provided,  until  he 


last  case  makes  Lord  H6U  say  that  the 
iDquisition  is  not  void,  but  voidable  only 
by  error  or  an  audita  quereld.  If  the 
defendant  be  joint-tenant,  or  tenant  in 
common,  it  ought  to  be  specially  men- 
tioned in  the  inquisition.  Hutt  16« 
1  Brownl.  38. 

But  the  sheriff  is  not  bound  to  deliver 
a  moiety  of  each  particular  tenement 
and  farm,  but  only  certain  tenements, 
&c.  making  in  value  a  moiety  of  the 
whole.  As  where  in  ejectment  an  in- 
quisition was  produced,  which  mentioned 
by  name  all  the  different  farms  and  te- 
nements of  which  the  defendant's  estate 
in  the  county  consisted,  with  their  value, 
the  number  of  acres  in  each,  the  te- 
nants' names,  yearly  value  besides  re- 
prises, and  the  clear  yearly  amount  of 
the  whole;  and  then,  repeating  the 
names  of  a  certain  number  of  them, 
their  number  of  acres  and  yearly  amount, 
it  found  that  those  particular  farms  and 
tenements  were  a  true  and  equal  moiety 
of  all  the  said  lands  and  premises,  of  the 
defendant  in  the  county,  "which  moiety 
*^  of  the  said  lands  and  premises,  1  the 
"  said  sheriff,  on  the  day  of  taking  this  ' 
^'  inquisition,  have  caused  to  be  deliver- 
«<  ed  to  the  lessor  of  the  plaintiff,  by  the 
**  price  and  extent  aforesaid ; "  and  upon 
production  thereof,  it  was  objected  that 
the  inquisition  was  void  on  the  face  of 
it,  for  that  a  moiety  of  each  farm  ought 


to  have  been  extended  and  delivered, 
and  not  a  certain  number  of  distinct 
farms  amounting  in  value  to  a  moiety 
of  the  whole ;  the  court  of  K.  B.  over- 
ruled the  objection,  and  Buller  J.  said 
that  the  inquisition  and  return  were 
good,  though  separate  lands  had  been 
extended,  provided  it  did  not  appear 
that  they  amounted  in  value  to  more 
than  a  moiety  of  the  whole,  and  cited 
2  Salk.  568.  1  Sid.  91.  CraCar.319.: 
The  objection  went  not  only  to  every 
farm,  but  to  every  close  and  field  ;  and 
that  according  to  this  notion,  the  writ 
could  not  be  executed  but  by  deliver- 
ing an  undivided  moiety:  yet  most 
clearly  that  was  not  the  meaning  of  the 
statute;  for  it  was  agreed  that  the 
moiety  extended  must  be  set  out  by 
metes  and  bounds :  he  took  the  mean- 
ing to  be  a  moiety  in  value  which  is 
ascertained  by  the  jury :  and  the  case 
of  Lord  Stamford  v.  Nedham,  1  Lev. 
160.  was  denied.  Doug.  473.  Den  v. 
Earl  of  Abingdon,  So  in  Bro.  Elegit,  14. 
it  is  said  by  Littleton^  that  where  an 
elegit  issues  against  one  who  has  two 
manors,  the  sheriff  may  deliver  one 
manor  to  the  plaintiff  in  the  name  of  a 
moiety  of  the  whole,  and  is  not  bound 
to  deliver  a  moiety  of  each  manor,  and 
the  same  of  two  acres :  but,  says  Broke^ 
this  seems  to  be  where  they  are  of 
equal  value. 
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should  have  thereof  fully  levied  the  damages  in  the  said  writ 
specified,  as  by  the  said  writ  and  inquisition  remaining  in 
our  court  before  us  here  of  record  (3)  more  fully  appears. 
And  although  the  said  fValter  hath  levied  1489/.  I6s.  out  of  the 
tenements  aforesaid,  as  manifestly  appears  by  the  said  extent ; 
and  the  said  Sir  William  Underhill  is  ready  to  pay  unto  the 
sud  Walter  all  the  residue  of  the  said  1558/.  that  is  to  say, 
68/.  4^.,  .yet  the  said  Walter  hath  hitherto  altogether  re- 
fused to  receive  the  said  68/.  As.  as  by  the  information  of  the 
said  Sir  William  UnderhiU^  in  our  court  before  us,  we  hav^ 
been  given  to  understand ;  therefore  we  conmmnd  you,  that  by 
good  and  lawful  men  of  your  bailiwick,  you  make  known  to 
the  said  Waltery  that  he  be  before  us  at  Westminster  on 
Saturday  next  after  the  octave  of  St.  Hilary,  to  shew  if  he 


Umdbr- 

HILL  V, 

Deveueux. 

* . ' 

Though  W.  D. 
has  levied  part 
of  the  sum  re- 
covered out  of 
tho  land,  and 
W.  U.  has  of- 
fered to  pay 
him  the  residue, 
yet  W.  D.  has 
refused  to  re- 
ceive it. 


Scire  faeiai. 


(3)  It  is  essential,  that  the  elegit  and 
inquisition  taken  by  the  sheriff  should 
be  returned  and  filed  when  land  is  ex- 
tended by  the  writ  5  Rep.  90 a.  Hoes 
ease.  4  Rep.  67  a.  Fvlwood's  case. 
Dyer,  100.  a.  in  marg.  But  if  the  sheriff 
returns  on  the  elegit  that  the  defendant 
has  no  land,  he  need  not  return  any 
inquisition  at  all.  2  Str.  874.  Stone' 
house  V.  Ewen,  If  the  inquisition  be 
void  for  uncertainty,  or  because  more 
than  a  moiety  is  delivered,  or  for  any 
other  defect  appearing  on  the  face  of  it, 
as  the  plaintiff  can  never  obtain  pos- 
session of  the  land  under  it,  the  court 
on  a  suggestion  thereof,  or  upon  a  scire 
facias,  will  order  the  writ  to  be  vacated, 


and  grant  another,  and  amerce  the 
sheriff.  See  the  form,  1  Towns.  Judg. 
129,  130.(9)  So  where  fraud,  deceit, 
or  partiality  has  been  practised,  if  the 
writ  be  not  filed,  the  court  will  stay 
the  filing  of  it,  and  grant  another  writ. 
2  Inst  396.  And  they  will  grant  another 
writ  in  either  of  the  above  mentioned 
instances,  whether  of  defect  or  fraud, 
after  the  first  has  been  filed,  according 
to  the  opinion  of  Lord  Hale^  which 
seems  to  be  well  founded.  1  Vent  259. 
Anon.  See  1  Ld.  Raym.  718.  Pullen  v. 
Birbeck.  S.  C.  12  Mod.  355.  See  the 
form  of  the  return  and  inquisition, 
Clift  877.  Thes.  Brev.  93.  Lill.  Ent 
574.    Tidd's  Practical  Forms,  347.  (r) 


{q)  [  But  where  the  inquisition  stated 
that  G.y  the  defendant,  was  possessed  of 
a  term  as  mortgagee,  which  had  been 
bequeathed  by  words,  on  which  a  ques- 
tion arose  whether  it  was  vested  in  G. 
or  in  the  executrix,  the  court  refused 
to  decide,  on  motion  at  the  instance  of 
the  mortgagor  or  executrix,  whether  G, 
had  an  interest  of  the  nature  described 
in  the  inquisition,  and  liable  to  be  ex- 
tended. 3  A.  &  E.  21 1 .  Cooper  v.  Gard- 
ner.    In  Morris  y.  Jones,  2  B.  &  C. 

yOL.  II.  PABT  I. 


242.  3D.  &R.  603.  S.C,  the  court 
refused,  at  the  instance  of  the  defendant, 
to  set  aside  an  inquisition  under  which 
all  the  lands  were  extended;  because 
such  an  inquisition,  as  the  law  then 
stood,  was  void  in  itself^  and  the  inter- 
ference of  the  court  unnecessary.] 

(r)  [[Where  a  plaintiff  has  issued  an 
elegity  and  has  not  entered  on  the  roll 
the  award  of  elegit  and  the  sheriff's  re* 
turn,  and  the  judgment  is  afterwards 
reversed,  the  court  will  compel  the 
T 
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Under- 

HILL  V. 

Devereux. 

' .— ^ 

[70] 

why  the  said 
W.  D.  should 
not  receive  the 
residue. 


Underhill  versits  Devereux. 

has,  or  knows  of  any  thing  to  say  for  himself,  why  he  ought 
not  to  receive  the  said  68/.  4s.  the  residue  of  the  damages 
aforesaid,  of  and  from  the  said  Sir  ffilUam,  in  full  satis- 
faction and  discharge  of  the  said  damages,  in  form  aforesaid 
recovered  by  the  said  Walter  agiunst  the  said  Sir  WilUamy  and 
why  he  ought  not  to  be  satisfied  with  the  said  68L  4«.,  and 
why  the  tenements  aforesaid,  heretofore  delivered  to  the 
said  Walter^  ought  not  to  be  re-delivered  to  the  said  Sir  Wil- 
Kamy  if  it  shall  seem  expedient  for  him  so  to  do ;  and«further 
to  do  and  receive  what  our  court  before  us  shall  then  and 


It  was  formerly  the  practice  for  the  order  to  obtain   actual  possession  the 

sheriff  to  deliver  actual  possession  of  plaintiff  must    proceed  by   ejectment; 

a   moiety  of  the  lands;  but   he   now  3T.R.  295.     Taylor  v.  Cole.    2  Tidd's 

only  delivers  legal  possession,  and  in  K.  B.  960.  2d  ed.  (5);  in   which    he 


plaintiff  to  supply  his  omission,  at  the 
instance  of  the  defendant.  2  Dowl.  169. 
Casseldine  v.  Munday,'] 

(s)  But  in  6  Taunt.  207.  Rogers  v. 
Pitcher^  Gibbs  C.  J.  was  of  a  con- 
trary opinion.  '*  I  am  aware,"  said  his 
lordship,  **  that  in  several  places  it  has 
*<  been  said  that  the  tenant  in  elegit  can- 
"  not  obtain  possession  without  an  eject- 
*<  roent ;  but  I  have  always  been  of  a 
**  different  opinion.  There  is  no  case 
*<  in  which  a  party  may  maintain  eject. 
<<  ment  in  which  he  cannot  enter." 
[See  likewise  7T.  R.  431, 432.  Taunton 
Y.Costar.  1  Bing.  158.  Turner  v.  Mey- 
mott.  7Moore,574iS.C.  6C.&P.284. 
Hillary  v.  Gay.  But  see,  also,  4  Bing. 
100.  Harris  v.  Booker,  per  Best  C.  J. 
12  Moo.  S.  C.  289.  7  A.  &  E.  610.  Doe 
y.Lord.  2Nev.  &P.604.  S.C.]  With 
respect  to  cases  where  the  land  is  under 
a  previous  demise,  his  lordship  ob* 
served,  <^  whatever  elder  term  the  sheriff 
<<  finds,  he  cannot  disturb  the  previous 
'<  title  of  the  tenant  in  possession :  all 
"  he  can  do  is  to  put  the  ^arty  who  has 
**  the  elegit  into  the  state  of  the  land- 
"  lord :    if  the  land  had  been  in  the 


'^  possession  of  the  former  owner,  the 
^*  sheriff  might  have  delivered  actual 
<<  possession :  where  it  is  in  the  posses- 
'<  sion  of  a  tenant,  the  sheriff  sets  it  out 
''  by  metes  and  bounds,  and  the  tenant 
**  is  thenceforward  bound  to  pay  rent 
**  for  his  moiety  to  the  tenant  by  elegit.** 
[It  has  been  doubted,  however,  whether 
the  tenant  by  elegit  can  proceed  for  the 
rent  without  an  attornment  from  the 
tenant ;  for  the  stat  4  Ann.  c.  16.  s.  9. 
(see  ant^.  Vol.  I.  p.  234  a,  2346.)  ap- 
plies only  where  property  is  acquired 
by  grant  or  conveyance.  4  Bing.  99. 
1 2  Moo.  288.  A  stranger  to  the  inqnisi- 
tion  is  not  bound  to  traverse  it,  but  may 
dispute  its  correctness  in  any  other 
way.  4  Bing.  100.  12  Moo.  289. 
But  if,  at  the  time  of  the  judgment,  the 
elegit  debtor  is  entitled  to  the  whole 
property  sought  to  be  recovered  in 
ejectment  by  the  elegit  creditor,  other 
persons  who,  with  the  elegit  debtor,  are 
in  possession  when  the  ejectment  is 
brought,  must  prove  their  title ;  and  if 
they  do  not,  the  elegit  creditor  is  en- 
titled to  judgment  against  all.  2  Cr.  & 
J.  71.  Doe  V.  OwenJ] 
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there  consider  of  him  in  this  behalf^  and  have  there  then  the 
names  of  those  by  whom  you  shall  so  make  known  to  him^  and 
this  writ.  Witness  Sir  John  Kelynge  knight,  at  Westminster, 
the  28th  day  of  November,  in  the  20th  year  of  our  reign.   At 


Under- 

HILL  V. 

Devereux. 


must  produce  a  copy  of  the  judgment 
and  of  the  writ  of  elegit,  and  of  the  in- 
quisition and  return.  Bull.  N.P.  104.  (/) 

But  notwithstanding  tfie  Statute  of 
Westminster  2.  first  subjected  lands  to 
execution  on  ajudgmenty  or  a  recogni' 
sance  cU  common  law,  yet  by  other  sta- 
tutes lands  were  made  subject  to  satisfy 
certain  securities  created  by  them ;  such 
as  statutes-merchant,  statutes-staple,  and 
recognisances  in  nature  of  a  statute- 
staple. 

A  statute-merchant  is  a  bond  of  re- 
cord acknowledged  before  the  mayor  of 
London,  or  chief  warden  of  some  other 
city  or  town,  or  other  discreet  men, 
chosen  and  sworn  for  that  purpose, 
when  the  mayor  or  chief  warden  cannot 
attend,  or  before  one  of  the  clerks  of  the 
statute-merchant  nominated  by  the  king, 
pursuant  to  the  statute  of  Acton  Burnell, 
11  Edw.  1.,  enforced  and  amended  by 
statute  13  Edw.  1.  st.  3.  de  mercatoribns. 
This  recognisance  is  to  be  entered  by 
the  cleYk  on  a  roll,  which  must  be  double, 
one  part  to  remain  with  the  mayor  or 
chief  warden,  and  the  other  with  the 
clerk,  who  shall  write  with  his  own  band 
an  obligation,  to  which  the  debtor's 
seal,  together  with  the  seal  of  the  king 
appointed  for  that  purpose,  shall  be 
affixed.  BacAbr.  Execution,  331.  The 
design  of  this  security  was  to  encourage 
trade,  by  providing  a  sure  and  speedy 
remedy  for  merchants,  strangers,  as 
well  as  natives,  to  recover  their  debts 


at  the  day  assigned  for  payment  Af- 
terward other  persons,  observing  that 
it  was  much  of  the  same  nature  with  a 
judgment,  but  obtained  with  infinitely 
less  trouble  and  expense,  frequently 
entered  into  this  species  of  contract 
until  by  degrees  it  became  a  common 
assurance,  as  we  find  it  at  this  day. 
Ibid.  The  addition  of  the  king's  seal 
was  to  authenticate  the  security,  and 
to  make  it  of  so  high  a  nature,  that, 
on  failure  of  payment  by  the  debtor  at 
the  day  assigned,  execution  might  be 
awarded  without  any  mesne  process  to 
summon  him,  or  the  trouble  or  charge 
of  bringing  in  proof  of  the  debt  Ibid. 
If  the  statute-merchant  be  not  made 
pursuant  to  the  above  mentioned  sta- 
tutes in  a  material  part,  it  is  void,  and 
the  conusor  shall  be  relieved  on  an 
auditd  querela ;  as  if  it  be  not  sealed 
with  a  seal  of  two  pieces,  or  with  the 
seal  of  the  king  and  the  party.  Sir  W. 
Jones,  52.  Maskelyne  v.  Higford.  S.  C. 
Bridg.  16.  19.  Cro.  Eliz.  233.  Ascue 
v.  Fuljambe,  Ibid.  355.  Hollingwortli 
v.  Ascue.  2  Rol.  Abr.  4:66.  pi.  2.  So 
the  statute-merchant  b  void  if  it  is  not 
made  before  the  mayor  of  the  town, 
or  other  officer  or  clerk  appointed  to 
take  the  statute;  Dal.  73.  Bridg.  19.; 
or  if  it  be  made  before  one  bailiff, 
where  there  are  two,  for  both  make  but 
one  officer;  Winch.  83.  S4f,;  or  if  it 
be  not  enrolled.  Winch.  84>.  Bridg.  19. 
But  the  omission  of  a  circumstance  not 


(t)  But  it  has  been  since  held  in 
2  M .  &  S.  565.  Ramshottom  v.  Buck- 
hurst,  that  an  examined  copy  of  the 
judgment  roll,  containing  the  award  of 


the  elegit,  and  the  return  of  the  inqui. 
sition,  is  sufficient,  for  every  part  of 
the  record  must  be  taken  to  speak  ab- 
solute verity. 
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Underbill  versus  Devereux. 


Under- 

HILL  i;. 

Devereux. 

' V ' 

Sheriff  returns 
Bcirefeei, 


which  day,  before  our  lord  the  king  at  Westminster^  comes 
the  said  Sir  William  Underhill,  in  his  proper  person,  and  the 
sheriff  of  Warwickshire  aforesaid,  to  wit,  Humphry  Jennens 
esq.  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  di- 
rected, by  Henry  Bowers  and  George  Bowersy  good  and  law- 


material  does  not  vitiate ;  as  if  it  does 
not  particularise  any  day  of  payment ; 
for  then  it  shall  be  paid  presently.  Sir 
W.  Jones,  52.  Bridg.  19.  Winch.  82. 
Or  where  the  enrolment  and  writing  is 
written  by  the  clerk's  servant,  and  not 
by  the  clerk  himself.  Winch.  8S.  See 
the  form  of  a  statute-merchant,  Rast. 
Ent  594.  b.  Bridg.  18.  But  notwith- 
standing a  statute-merchant,  for  want 
of  having  a  seal  of  two  pieces,^  &c.  be 
void  as  a  statute,  yet  it  has  been  held 
that  it  is  good  as  a  bond,  it  having  the 
seal  of  the  conusor,  and  may  be  sued  as 
a  bond.  Cro.  Eliz.  355.  HoUingworth 
V.  Ascue.     S.  C.  Ibid.  494.  544. 

A  statute-staple  is  a  bond  of  record, 
acknowledged  before  the  mayor  of  the 
staple  in  the  presence  of  the  constables 
of  the  staple,  or  one  of  them,  pursuant 
to  statute  27  Edw.  S.  c.  9.  To  this  end 
the  statute  requires,  that  there  shall  be 
a  seal  ordained  which  shall  be  affixed  to 
all  obligations  made  on  such  recogni- 
sances acknowledged  in  the  staple,  affd 
the  seal  shall  remain  in  the  custody  of 
the  mayor  of  the  staple  under  the  seals, 
of  the  constables.  Bac.  Abr.  Execution, 
331,  332.  This  security  was  also  only 
designed  for  the  merchants  of  the  staple, 
and  for  debts  on  the  sale  of  merchan- 
dises brought  there  ;  but  in  time  others 
began  to  apply  it  to  their  own  ends ; 
and  the  mayor  and  constables  would 
take  recognisances  from  strangers,  sur- 
mising it  was  made  for  the  payment  of 
money  for  merchandises  brought  to 
the  staple.  To  prevent  this  mischief  the 
parliament  by  statute  23  H.  8.  c.  6.  s.  1 1. 
reduced  the  statute-staple  to  its  former 


channel,  and  laid  a  penalty  of  402.  on 
the  mayor  and  constables  who  should 
extend  the  benefit  of  the  statute  to  any 
but  those  of  the  staple.  But  though 
that  statute  deprived  them  of  this 
benefit,  yet  it  framed  a  new  sort  of 
security,  to  be  used  by  all  persons, 
known  by  the  name  of  a  recognisance 
on  23  H.  8.  c.  6.,  or  a  recognisance  in 
the  nature  of  a  statute-staple,  so  called, 
because  this  Act  limits  and  appoints  the 
same  process,  execution,  and  advantage 
in  every  particular,  as  is  provided  for 
the  statute-staple.  Bac  Abr.  Execution, 
332. 

A  recognisance  therefore  in  nature 
of  a  statute-staple,  as  the  words  of  the 
Act  declare,  is  the  same  with  the  statute- 
staple,  only  acknowledged  before  other 
persons;  for  as  the  statute  runs,  the 
chief  justices  of  the  King's  Bench,  and 
Common  Pleas,  or  in  their  absence  out  of 
term,  the  mayor  of  the  staple  at  West' 
minster  and  the  recorder  of  London 
jointly  together  shall  have  power  to 
take  recognisances  for  payment  of 
debts  in  the  form  set  down  by  the 
statute  (which  see  in  section  2.  of  the 
statute  23  H.  8.  c.  6.)-  In  this,  as  in 
the  former  cases,  the  king  appoints  a 
seal  to  attest  the  contract,  and  each  of 
the  justices  has  the  keeping  of  one 
such  seal,  and  the  mayor  of  the  staple 
at  Westminster  and  recorder  another, 
of  the  like  print  and  fashion  ;  and  every 
obligation  made  and  acknowledged  be- 
fore either  of  the  justices,  or  the  mayor 
and  recorder,  must  be  sealed  with  the 
seal  of  the  conusor,  the  king's  seal,  and 
the  seal  of  the  chief  justice,  or  the  seals 
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fill  men  of  his  bailiwick,  he  has  given  notice  to  the  said  Under- 

JValter  Devereux,  to  be  before  our  lord  the  king,  at  the  day  hill  v. 

and  place  aforesaid,  to  shew  in  form  aforesaid,  as  the  said  ^^v^^'^^* 
writ  requires  and  commands.    And  the  said  Walter  Devereux, 


of  the  mayor  and  recorder,  before  whom 
it  is  taken,  who  are  likewise  obliged  to 
subscribe  their  names,  sect  3.  Besides 
which,  the  clerk  of  the  recognisance, 
who  is  appointed  for  this  purpose  by 
the  king  or  his  deputy,  is  to  make  and 
write  all  obligations  thus  acknowledged, 
and  enrol  them  in  two  several  rolls  in- 
dented, one  whereof  shall  remain  with 
such  of  the  said  justices,  or  with  the 
mayor  and  recorder,  that  so  shall  take 
the  recognisance,  and  the  other  with 
the  clerk;  who  is  further  obliged,  at 
the  request  of  the  conusee,  his  execa- 
tors  or  administrators,  to  certify  such 
obligations  into  chancery  under  his 
seal,  sect  4,  5.  By  statute  27  Eliz. 
c  4.  s.  7i  8.  the  whole  tenor  and  con- 
tents of  all  statutes-merchant  and  sta* 
tutes-staple  shall,  within  six  months  after 
they  are  acknowledged,  be  entered  in 
the  office  of  the  clerk  of  recognisances 
taken  according  to  the  23  H.  8.  c.  6., 
who  is  to  enter  the  same  statutes  in  a 
book  provided  for  that  purpose,  and 
kept  by  him  ;  and  if  they  are  not 
brought  within  four  months  after  they 
are  acknowledged  to  the  clerk  for  the 
purpose  of  being  so  entered,  the  statutes 
are  made  void  against  subsequent  pur- 
chasei*s  for  money  or  other  good  consi- 
deration. This  statute  does  not  ex- 
tend to  recognisances  in  the  nature  of 
statutes-staple ;  but  by  statute  8  Geo.  1. 
c.  25.  8.  1.  the  clerk  of  the  recogni- 
sances in  the  nature  of  a  statute-staple 
taken  under  23  H.  8.  shall  yearly  pre- 
pare and  keep  three  parchment  rolls  as 
usual,  and  at  the  times  of  acknowledg- 
ing every  such  recognisance,  shall  write 
on  the  said  rolls  the  full  tenor  in  htec 
verba  of  every  such  recognisance :  and 


that  one  of  the  rolls  shall  contain  the 
recognisances  taken  before  the  chief 
justice  of  the  King's  Bench,  another  the 
recognisances  taken  before  the  chief 
justice  of  the  Common  Pleas,  and  the 
other  the  recognisances  taken  before 
the  mayor  and  recorder,  and  at  the 
time*  of  the  acknowledgment,  the  per- 
son before  whom  the  recognisance  is 
taken,  and  the  party  acknowledging 
the  same,  shall  sign  their  respective 
names  to  the  roll  or  enrolment  of  the 
recognisance  under  the  enrolment,  as 
well  as  sign  and  seal  the  said  recogni- 
sance ;  and  that  the  three  rolls  shall  at 
the  end  of  the  year  be  fixed  together, 
and  be  made  one  roll,  and  remain  in 
the  custody  of  the  clerk  or  his  deputy  at 
his  public  office,  who  shall  keep  a  docket 
to  refer  to  the  said  roll,  for  the  benefit 
of  searches  by  purchasers  and  others. 

The  conusee  of  a  recognisance  in 
nature  of  a  statute-staple  may  waive 
the  execution  given  by  the  27  £dw.  3. 
s.  2.  c.  9.,  and  use  it  as  an  obligation  by 
bringing  an  action  of  debt,  the  recog- 
nisance having  the  seal  of  the  conusor 
to  it    Bac.  Abr.  Execution,  334. 

By  the  statute  of  Acton  Burnel,  11 
Edw.  1.,  and  De  Mercatoribusy  13  Edw. 
] .,  if  the  debtor  dees  not  pay  &c.,  the  cre- 
ditor shall  bring  his  obligation  to  the 
mayor,  &c,  who  shall  incontinently 
cause  the  moveables  of  the  debtor  to 
the  amount  of  the  debt  to  be  sold  and 
delivered  to  the  creditor  by  the  ap- 
praisement of  honest  men,  and  the 
king's  seal  shall  be  put  to  the  sale. 
And  if  the  mayor  find  no  buyers,  he 
shall  deliver  the  said  moveables  to  the 
creditor  at  a  reasonable  price,  &c.  And 
the  mayor  may  cause  the  body  of  the 
t3 
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Underbill  versus  Devereux. 


Under- 

HILL  V, 

Devereux. 


on  the  same  day  being  solemnly  demanded,  by  Ralph  Gregge 
his  attorney,  comes  and  defends  the  wrong  and  injury 
when,  &c.  and  prays  leave  to  imparl  thereto  until  Wednesday 
next  after  15  days  of  Easter ,  and  he  has  it,  &c.     The  same 


debtor  (if  lay)  to  be  committed  to 
prison,  till  he  agrees  to  the  debt.  And 
if  the  debtor  have  no  moveables,  of 
which  the  debt  may  be  levied,  or  can- 
not be  found  within  the  jurisdiction  of 
the  mayor,  he  shall  send  the  recogni- 
sance under  the  king's  seal  into  chan- 
cery, and  the  chancellor  shall  direct  a 
writ  to  the  sheriff  to  seize  the  move- 
ables, or  the  body  of  the  debtor  (if  lay), 
and  make  him  agree  the  debt  in  the 
same  mannier  as  the  mayor,  if  he  had 
lieen  in  his  power.  And  by  IS  Edw.  1. 
if  the  debtor  agree  not  the  debt  in  a 
quarter  of  a  year  by  sale  of  his  goods 
and  lands,  all  his  lands  and  goods  shall 
be  delivered  to  the  merchant  by  reason- 
able extent  to  hold  till  the  debt  be 
levied.  But  by  statute  27  Edw.  S. 
c.  9.  the  quarter  of  a  year  is  ousted ; 
and  execution  shall  be  on  a  statute- 
staple  as  on  a  statute-merchant;  that 
is,  of  the  debtor's  body  and  all  his  lands 
and  goods.  And  therefore  upon  a  sta- 
tute-staple or  merchant,  if  execution 
cannot  be  made  within  the  staple,  the 
recognisance  shall  be  certified  by  the 
mayor  into  chancery  under  his  seal. 

The  first  process  upon  a  statute-mer- 
chant after  it  is  so  certified  into  chan- 
cery is  a  writ  oi  capias  si  laicusy  directed 
to  the  sheriff,  commanding  him  to  take 
the  body  of  the  defendant,  if  a  lay- 
man, to  satisfy  the  debt.  See  the  form, 
F.  N.B.  304..  7th  ed.  (E.F.)  Thes. 
Brev.  56.  Lill.  Ent.  550.  Tidd's  Pract 
Forms,  358.  This  writ  is  returnable 
either  in  K.  B.  or  C.  B.,  F.  N.  B.  304. 
(G.),  though  a  capias  upon  a  statute- 
staple  is  returnable  in  chancery  only. 
Ibid.  306,  If  the  sheriff  returns  upon 
the  writof  ca;9U7<  si  laicus  upon  a  statute- 


merchant  that  the  party  was  dead,  or 
not  found  in  his  bailiwick,  a  writ  issued 
to  extend  the  lands,  F.  N.  B.  304. 
note  (a),  which  also  may  be  made  re- 
turnable in  either  bench ;  and  the  sheriff 
may  thereupon  deliver  the  lands,  &c 
to  the  conusee  upon  a  reasonable  ex- 
tent, without  the  delay  or  charge  of 
a  liberate,  1  Vent.  41.  Anon.  Bac. 
Abr.  Execution,  333. — See  the  form  of 
the  extent,  Rast  Ent.  594.  b.  595.  b. 
596.  a.  597.  a.  Thes.  Brev.  114.  Clift. 
869.  Lill.  Ent.  580.  Tidd's  Pract. 
Forms,  359-  If  the  conusor  is  a  clergy- 
man, he  cannot  be  arrested,  but  the 
sheriff  is  commanded  to  levy  the  debt 
of  his  moveable  goods  and  chattels  by 
a  writ  of  levari  facias*    F.  N.  B.  304. 

305.  (A.)  7th  ed.  See  the  form, 
F.  N.  B.  304.  (A.)  Tidd's  Pract  Forms, 
360.  The  entry  of  the  writ  of  extent 
upon  a  statute-merchant,  with  the  in- 
quisition returned  by  the  sheriff  thereon, 
may  be  seen  in  Co.  Ent.  296.  a.  Ibid. 
297.  a.,  a  good  form,  where  there  is  an 
award  on  the  roll  of  two  writs  of  extent 
to  two  counties,  and  an  inquisition  re- 
turned by  the  sheriff  of  each  county. 
Ibid.  297.  b.  Clift.  868.   Lill.  Ent  551. 

But  on  a  statute-staple,  or  recogni- 
sance in  nature  of  a  statute-staple,  if 
the  conusor  cannot  be  found  within  the 
staple,  nor  his  goods  to  the  value  of  the 
debt,  the  first  process  after  the  certifi- 
cate under  seal  into  chancery  is  to 
take  body,  lands,  and  goods  all  in  one 
writ ;  in  which  respect  it  is  preferable 
to  the  statute-merchant,  as  being  a 
much  speedier  remedy.  Bro.  Statute- 
merchant,  16.  Bac.  Abr.  Execution, 
334.     See  the  form  of  the  writ  F.  N.  B. 

306.  7th  ed.   Tidd  s  Pract  Forms,  360. 
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day  18  g^ven  to  the  parties  aforesaid  there,  &c.     At  which      Under- 
day,  before  our  lord  the  king,  comes  as  well  the  said  Sir       hill  v. 
mUiam  Underhilly  in  his  proper  person,  as  the  said  Walter,    P^vgRBu^' 
by  his  attorney  aforesud.     And  the  said  Walter  (as  before)  pj^^  • 


This  writ  is  returnable  into  chancery, 
and  the  same  sort  of  proceedings  are 
had  under  it  for  extending  the  lands, 
&c.  as  upon  an  elegit.  But  the  sheriff 
after  the  extent  cannot  deliver  the 
lands,  &c  to  the  conusee,  but  must 
seize  them  into  the  king's  hands ;  and 
.  in  order  to  obtain  possession  of  tliem, 
the  conusee  must  sue  out  a  liberate^ 
which  is  a  writ  issuing  out  of  chancery, 
reciting  the  former  writ  and  return, 
and  commanding  the  sheriff  to  deliver 
to  the  conusee  all  the  lands,  tenements, 
and  chattels  by  him  taken  into  the 
king's  hands,  if  the  conusee  will  have 
them,  by  the  extent  and  appraisement 
made  thereof,  until  he  shall  be  satisfied 
his  debt  See  the  form  of  the  writ 
F.N.B.306.  7th  ed.;  of  the  writ  and 
return,  Rast  £nt  598.  a.  b.  see  1  Lutw. 
429.  Young  v.  Johnson.  Tidd's  Piract 
Forms,  S61.  Upon  thb  writ  the  sheriff 
cannot  turn  the  terre-tenant  out  of 
possession,  as  upon  an  habere  facUu 
possessionem^  but  is  only  to  deliver  the 
legal  possession  as  upon  an  elegit ;  and 
in  order  to  obtain  the  actual  possession, 
the  conusee  must  proceed  by  ejectment 
1  Vent  41,  42.  Amm.  (u) 

The  inquisition  ought  to  find  the  cer- 
tainty of  the  conusor's  estate ;  for  if  it 
says  that  he  was  seised  or  possessed  of 
&c.  it  will  be  insufficient,  because  no 
certain  estate  is  found.  Dyer,  299.  a* 
in  marg.  So  if  the  death  of  the  conu- 
sor is  returned  by  the  sheriff,  and  also 
an  inquisition  of  extent  of  the  conusor's 
lands,  but  in  the  inquisition  no  certain 
estate  is  found,  but  generally  that  the 


conusor  uhu  seised  on  the  day  of  the 
making  of  the  recognisance  of  the 
manor  of  j9.,'  without  saying  of  what 
estate,  the  inquisition  is  void ;  for  seised 
may  be  for  term  of  life,  or  in  tail,  in 
which  case  the  land  is  not  extendible 
after  hb  death ;  therefore,  as  the  death 
of  the  conusor  appears  in  the  return, 
his  seisin  should  be  found  of  a  fee  simple 
only.  Dyer,  299.  a.  So  if  the  inqui- 
sition finds  that  the  conusor  was  seised 
of  a  tenement  generally  of  such  a  value, 
without  shewing  any  house,  land,  or 
pasture,  it  is  bad  for  the  uncertainty. 
Moor,  8.  pK  28. 

When  a  full  and  perfect  execution 
was  had  on  a  statute  by  an  extent  re- 
turned and  filed  of  record,  the  conusee 
was  not,  in  case  of  an  eviction  before 
the  debt  was  satisfied,  entitled  to  a  re- 
extent  at  common  law,  any  more  than 
we  have  seen  a  plaintiff,  or  a  conusee 
of  a  recognisance  at  common  law,  was ; 
though  indeed  if  the  extent  had  been 
insufiicient  in  law,  there  might  issue  a 
new  extent  Co.  Litt  290.  But  now 
this  is  remedied  by  the  statute  32  H.  8. 
c.  5.  above  mentioned.  But  it  was  held 
in  T.  T.  7  Geo.  1.  Oates  v.  Robinson, 
1  Str.  461.,  that  after  an  extent  is  re- 
turned and  filed,  and  there  has  been  no 
eviction,  another  extent  cannot  be  sued 
out  into  another  county,  unless  the 
prayer  of  such  extent  into  the  second 
county  was  entered  at  the  time  the  first 
extent  was  taken  out  However,  the 
conusee  was  relieved  in  equity  by  Lord 
Macclesjieldy  who  gave  him  leave  to 
enter  the  prayer  nunc  pro  tunc.    2  P. 


(«)  The  observations  of  Gibbs  C.  J.,  cited  ant^,  69/  note  (<),  seem  to  apply 
to  this  writ 

T  4 


70  e 


Underliill  versus  Devereux. 


Under- 
bill V, 
Devereux. 


defends  the  wrong  and  injury,  when,  &c*  and  says,  that 
the  tenements  aforesaid,  with  the  appurtenances,  so  as  afore- 
said delivered  to  the  said  Walter y  ought  not  to  be  re-delivered 
to  the  said  Sir  William^  because  he  says,  that  for  a  long 


Will.  92.  Oates  v.  Robinson.  And  aflter^ 
wards  the  legislatare,  probablv  in  con- 
sequence of  the  decision  in  OaUs  v. 
Robinson,  enacted  by  statute  8  Geo.  1. 
c.  25.  s.  4.,  **  that  in  case  it  shall  at  any 
**  time  or  times,  before  or  after  the 
**  filing  or  returning  of  any  liberate  or 
<<  liberates  sued  out  on  any  extent  or 
**  extents,  upon  a  recognisance  in  the 
"  nature  of  a  statute-staple,  be  made 
**  appear  to  the  court  of  Chancery, 
<<  that  sufficient  has  not  been  extended 
^*  and  levied,  or  sufficiently  extended 
<<  and  levied,  to  .satisfy  such  recogni- 
<<  sance ;  or  that  any  omission,  error,  or 
'<  mistake  has  happened  in  making, 
**  suing  out,  executing,  or  returning  any 
**  of  the  said  writs,  or  any  process  there- 
*<  upon ;  or  it  should  happen  that  any 
"  lands,  tenements,  or  hereditaments 
*<  shall  be  evicted  from  any  person  or 
<<  persons,  who  shall  have  extended  the 
<<  same  by  virtue. of  any  such  writ  or 
"  process  as  aforesaid ;  that  then  and 
''  in  every  such  case  the  said  court  of 
«<  Chancery  shdl  and  may  award  one  or 
"  more  re-extent  or  re-extents  for  the 


"  satisfying  the  same  as  aforesaid,  and 
**  that  writs  of  liberate  may  be  sued  out 
."  thereupon." 

But  the  lands  of  a  debtor,  or  account- 
ant to  the  king,  were  liable  to  the  debt 
at  common  law  as  well  as  his  body 
and  goods.  3  Rep.  12  b.  Harber£% 
case.  The  king's  debts  are  either  of 
record,  or  not  of  record :  in  either  case 
the  remedy  for  the  recovery  of  them 
is  by  writ  of  extent,  which  is  either  an 
immediate  extent,  or  an  extent  in  aid 
of  the  king's  debtor,  {x)  See  the  form 
of  each,  Tidd's  Pract  Forms,  362.  366. 
Debts  of  record  bind  the  debtor's  land 
from  the  iime  of  his  becoming  in  debt 
to  the  king.  2  RoL  Abr.  156.  (B.) 
pi.  1.  And  an  execution  may  be  taken 
out  for  such  debts,  although  an  elegit 
may  have  been  issued  at  the  suit  of  a  sub- 
ject Bac.  Abr.  Execution,  365.  2Rol. 
Abr.  156,  157.  If  the  kiqgs  debt  be 
prior  on  record,  it  binds  the  lands  of  the 
debtor  into  whose  hands  soever  they 
come ;  because  it  is  in  the  nature  of  an 
original  charge  upon  the  land  itself,  and 
therefore  must  subject  every  body  that 


{x)  Since  the  writing  of  the  above 
note,  extents  in  aid  have  been  greatly 
restrained  by  stat.  57  Geo.  3.  c.  117., 
and  by  rule  of  the  court  of  Exchequer, 
dated  22d  June,  1822,  as  follows  :  — 
"  Upon  the  motion  of  Mr.  Attorney 
*<  General,  It  is  ordered,  that  from 
**  henceforth  no  fiat  for  an  extent  in  aid 
<'  shall  be  granted,  unless  the  party  ap- 
"  plying  for  the  same,  or  some  person 
<<  or  persons  on  his  behalf,  shall  make 
<<  affidavit  that  unless  the  process  of 
<<  extent  for  the  debt  due  to  him  from 
<*  his  debtor  be  forthwith  issued,  the 
<<  debt  due  to  the  crown  from  the  party 
<<  applying  will  be  in  danger  of  being 


"  lost  to  the  crown."  [The  above  sta- 
tute and  rule  of  court  do  not  apply  to 
extents  in  chief  in  the  second  degree. 
11  Price.  772.  Eex  v.SeU.^ 

On  the  subject  of  extents  in  general, 
upon  which  the  law  is  by  no  means 
settled,  see  Tidd's  Practice,  chap.  40. 
and  see  West  on  Extents,  passim, 
[Tidds  New  Practice,  c.  42.  The 
crown  cannot  recover  a  debt  of  record 
by  an  information  in  the  nature  of  a 
popular  action  of  debt,  but  only  by 
scire  facias  or  extent,  or  by  filing  an 
information  on  the  record  itself.  4  M. 
&  W.'77.  Att.'Gen.  v.  Sewell.] 
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time  after  the  delivery  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  execution  for  the  damages  aforesaid,  to  wit, 
for  two  years  after  the  delivery  of  the  said  tenements  in  exe- 
cution for  the  damages  aforesaid,  the  said  Sir  William  of  his 
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claims  under  it ;  but  if  the  lands  were 
aliened  in  whole  or  in  part,  as  by  grant- 
ing a  jointure  before  the  debt  was  con- 
tracted, such  alienee  claims  prior  to  the 
charge,  and  in  that  case  the  land  is  not 
subject.    Bac  Abr.  Execution,  366. 

As  to  debts  not  of  record  they  bind 
the  lands  from  the  time  they  are  entered 
into :  which  is  by  force  of  the  statute 
S3  H.  8.  c  39.  s.  50.,  which  enacU 
<*  that  all  obligations  and  specialties 
"  which  shall  be  made  for  any  cause 
<*  or  causes  touching  or  in  any  wise  con- 
**  cerning  the  king's  most  royal  ma- 
"  jesty,  or  his  heirs,  or  to  his  or  their 
'*  use,  commodity,  or  behoof,  shall  be 
«  made  to  his  highness  and  his  Iieirs, 
**  kings,  in  his  or  their  name  or  names, 
*<  by  the  words,  to  the  lord  the  kingy  and 
**  to  none  other  person  or  persons  to  his 
*^  use,  and  to  be  paid  to  his  highness  by 
<<  these  words,  to  be  paid  to  the  said 
'*  lord  the  king,  his  heirs  or  executorSf 
**  with  other  words  used  and  accus- 
"  tomed  in  common  obligations;  and  that 
"  all  such  obligations  and  specialties  so 
**  to  be  made,  shall  be  good  and  effectual 
**  in  the  law  to  all  purposes  and  intents, 
"  and  shall  be  of  the  same  nature,  kind, 
"  quality,  force,  and  effect,  to  all  in- 
<*  tents  and  purposes,  as  the  writings 
**  obligatory  taken  and  acknowledged 
**  according  to  the  statute  of  the  staple 
*«  at  Westminster.*"  And  by  sect.  53. 
**  that  all  suits,  process,  judgments, 
**  decrees,  and  executions  hereafter  to 
"  be  taken,  pursued,  or  given  for  the 
**  king  in  any  of  the  king's  courts 
**  mentioned  in  that  Act,  of  or  upon 
**  any  of  the  obligations,  shall  be  of  the 
**  same  or  like  strength,  force,  effect, 
<*  and  intent  in  the  law  to  all  purposes, 
««on1y  against  all  and  all  manner  of 


'*  such  person  or  persons  as  have  been 
*^  bound  in  such  obligations  or  special- 
**  ties,  as  well  spiritual  as  temporal, 
'<  and  against  their  heirs,  successors, 
**  executors  and  administrators,  and 
'<  every  of  them,  and  against  none 
**  other,  as  writings  obligatory,  taken 
"  and  acknowledged  according  to  the 
"  statute  of  the  staple  at  Westminster 
<<  at  any  time  before  the  making  of 
**  that  Act  had  been  used  to  be  taken, 
<<  exercised,  and  executed  against  any 
"  lay  person  or  persons."  And  by 
sect  74.  *'  if  any  suit  be  commenced, 
"  or  taken,  or  any  process  be  awarded 
"  for  the  king,  for  the  recovery  of  any 
'*  of  his  debts,  then  the  same  suit  or 
"  process  shall  be  preferred  before  the 
**  suit  of  any  person  or  persons.  And 
*'  that  the  king,  his  heirs  and  succes- 
**  sors,  shall  have  first  execution  against 
<'  any  defendant  or  defendants  of  and 
"  for  his  said  debts  before  any  other 
**  person  or  persons,  so  always  that  the 
'<  king's  suit  be  taken  and  commenced  or 
**  process  awarded  for  the  said  debt  at 
"  the  king's  suit^  before  judgment  given 
^^for  the  said  other  person  or  persons'* 
This  statute  is  held  to  abridge  the  old 
prerogative,  and  to  be  introductivc  of  a 
new  law ;  for  the  words  so  always  that 
the  king's  suits,  &c.  make  a  condition 
precedent  and  a  limitation.  Therefore 
a  judgment  and  execution  executed  by 
elegity  before  any  suit  or  process  com- 
menced by  the  king,  shall  be  preferred 
to  the  extent  of  the  king,  issuing  on  a 
bond  debt  bearing  date  before  the  sub- 
ject's judgment,  and  assigned  to  the 
king  before  the  subject's  execution. 
Hard.  23.  Attonieg- General  v.  Andrew. 
In  The  King  y.Cotton^  Park.  Rep.  112., 
it  was  holden  that  an  immediate  extent 
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own  wrong»  held  the  said  Walter  out  of  the  possession  of  the 
said  tenements  with  the  appurtenances,  and  he  the  sud  Sir 
ff^Uiatn,  during  all  that  time,  took,  had,  and  received  the 
rents,  issues,  and  profits  thereof  to  his  own  use.  And  this  he 
is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said 
tenements  before  delivered  to  the  said  Walter^  ought  to  be  re- 
delivered to  the  said  Sir  William^  &c 

And  the  said  Sir  William  Underhill  says,  that  he,  by  any 
thing  by  the  said  Walter  Devereux  above  in  pleading  alleged, 
ought  not  to  be  prevented  or  delayed  from  having  a  re- 


against  the  king's  debtor  tested  after  a 
distress  for  rent  justly  due  to  the  land 
lord  and  notice  to  the  tenant,  being 
the  king's  debtor,  and  after  appraise- 
ment of  the  goods  and  chattels,  but 
before  sale,  shall  prevail  against  the  dis- 
tress. And  it  was  further  said,  that 
goods  taken  in  execution,  and  remain^ 
ingunaoldy  are  liable  to  seizure  upon  an 
extent  tested  after  the  seizure.  How- 
ever, in  the  case  of  Uppom  v.  Sumner^ 
2  Black.  Rep.  1251. 1294.,  it  was  holden, 
that  an  extent  came  too  late  after  the 
defendant's  goods  ivere  seized  in  execu- 
tion on  a  judgment  at  the  suit  of  a 
subject,  but  before  sale.  And  in  Borke 
y.Dayrellf  4  T.  R.  402.,  the  same  point 


was  determined.  But  in  the  case  of 
The  King  v.Pickmany  which  was  argued 
in  the  Exchequer  in  Michaelmas  term 
1805,  by  Percival  Attorney-General 
for  the  crown,  and  WilUame  seijeant 
for  the  defendant,  after  full  consider- 
ation of  all  the  authorities,  the  court 
decided  that  goods  seized  under  an  exe- 
cution on  a  judgment  at  the  suit  of  a 
subject  are,  before  sale,  liable  to  be  taken 
by  virtue  of  an  extent,  tested  after  the 
delivery  of  the  JSeriftzcicu  to  the  sheriff. 
And  they  overruled  the  cases  of  Uppom 
V.  Sumner,  and  Eorke  v.  DayrelL  (y) 
A  baron's  fiat  is  the  true  commence- 
ment of  the  king's  suit 


(y)  See  this  case  of  Jlie  King  v. 
Pickman  fully  reported  by  the  name  of 
The  King  v.  Wells  and  AUnutt,  16  East, 
278.  in  note.  The  point  was  again  dis- 
cussed at  great  length  in  three  argu- 
ments in  16  East,  254.  Thurston  v. 
Millsy  which  case  however  went  off 
upon  another  ground,  namely,  that  at  ail 
events  the  plaintiff  cannot-  maintain  an 
action  for  money  had  and  received  to  his 
use  against  the  sheriff,  who  sells  under 
the  extent,  and  pays  the  proceeds  to  the 
crown.  The  court  of  Exchequer  after- 
wards adhered  to  The  King  v.  Wells  and 
Allnuttj  dubitante  Wood  B.,  in  6  Price, 
114.  2^  King  y.Sloper  and  Allen.  But 
where  the  sheriff  sold  part  of  the  goods 


seized  under  tijieriftzcias  on  a  Saturday 
and  part  on  the  following  Monday,  and 
received  the  money  from  the  purchasers 
before  the  delivery  to  him  of  an  extent 
tested  on  the  Monday,  the  court  of 
C.  B.  held  that  an  action  for  money  had 
and  received  would  lie  against  him 
at  the  suit  of  the  plaintiff  in  the  ^fieri 
fticias.  1  B.&B.370.  Swainy.Morland. 
3  B.  Moore,  740.  S.C.  [The  point 
was  finally  settled  by  the  case  of  Giles 
v.Grover,  9  Bing.  128.  2  M.  &  Sc.  197. 
S.  C,  in  which  the  House  of  Lords  held 
that  goods  of  a  debtor  already  seized 
under  Siji.fa.  but  not  sold,  may  be  taken 
under  an  extent,  in  chief  or  in  aid.3 
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dellreiy  of  the  said  tenements;   because  he  sajs,  that  the      Under- 

stud  plea,  and  the  matter  in  the  same  contained,  are  not  suffi-  n'"''^  *'* 

cient  in  law  to  bar  him  the  said  Sir  mUiam  UnderUU  from   D'vereox. 

having  a  re-delivery  of  the  eaid  tenementB  to  which  he  the 

said  Sir  William  UnderhiU  has  no  necessity^  nor  is  he  bound 

by  the  law  of  the  land  in  any  manner  to  answer.     And  this 

he  is  ready  to  verify.     Wherefore  for  want  of  a  sufficient 

plea  in  this  behalf,  he  the  said  Sir  WilUam  prays  judgment, 

and  that  the  said  tenements  may  be  re-delivered  to  the  said 

Sir  Wmiam  UnderhiJl 

And  the  sud  Walter  Devereuz  says,  that  the  plea  aforesaid  joinder, 
by  him  the  said  Walter  Deveretix,  in  manner  and  form  afore- 
s^d  pleaded,  and  the  matter  in  the  same  contained,  are  good 
and  sufficient  in  law  to  bar  the  said  Sir  William  UnderhiU 
from  having  a  re-delivery  of  the  said  tenements ;  which  scud 
plea  and  the  matter  in  the  same  contained,  he  the  said  Walter 
Devereux  is  ready  to  verify  and  prove,  as  the  court,  &c  And 
because  the  said  Sir  William  does  not  answer  the  said  plea, 
nor  has  hitherto  in  anywise  denied  the  same,  he  the  said 
Walter,  as  before,  prays  judgment  if  the  said  tenements 
ought  to  be  re-delivered  to  the  s«dd  Sir  William  UnderhiU^ 
&c  But  because  the  court  of  our  said  lord  the  king  now  Continuance, 
here  is  not  yet  advised  what  judgment  to  give  of  and  upon 
the  premises,  a  day  thereof  is  given  to  the  parties  aforesaid, 
before  our  lord  the  king  at  Westminster,  until  Friday  next  after 
the  morrow  of  the  Hofy  Trinity,  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord  the 
king  now  here  is  thereof  not  yet,  &c. 


Underbill  versus  Devereux.  Case  10. 

Pasch.  21  St  of  King  Charles  the  Sd.     Roll.  558. 

OfCIRE  Facias  (4)  by  UnderhiU  knight,  against  Deveretix,  &  c.  2  Keb. 

O  that  whereas  the  defendant  had  recovered  against  the  ^'  h^/***if 

plaintiff  in  this  court  1558/.  for  damages  and  costs  in  an  action  hold  out  the 

of  assault  and  battery,  and  afterwards,  to  wit,  on  the  30th  day  ^^^^l^^ 


(4)  A  scire  facias  is  a  judicial  writ    a  recognisance  either  at  common  law  or 
founded  on  some  matter  of  record,  as    by  statute,   judgment,  letters    patent, 
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roents  extended, 
the  tenant  by 
elegit  may  hold 
over,  but  if  a 
stranger  holds 
out  the  tenant 
by  elegit,  he 
cannot  hold 
over,  but  is  put 
to  his  action  of 
trespass  against 
the  stranger. 


of  May^  in  the  14th  year  of  the  reign  of  the  now  ]dng»  the 
defendant  had  sued  out  an  elegit  upon  the  said  recovery, 
returnable  on  Thursday  next  after  three  weeks  of  ^t.Michaely 
whereby  the  sheriff  of  JFarwickshire,  on  the  13th  of  October 
in  the  14th  year  aforesaid,  had  delivered  to  the  defendant 
divers  lands  and  tenements  for  a  moiety,  at  a  certain  yearly 
value,  as  by  the  record  appears ;  and  although  the  defendant 
has  levied  1489/.  16«.  out  of  the  tenements  aforesaid,  as  by 
the  extent  aforesaid  manifestly  appears,  and  he  (the  plaintiff) 
is  ready  to  pay  all  the  residue  of  the  said  1558/.,  that  is  to 
say,  682.  4^.  to  the  said  Walter  (the  defendant),  yet  the  said 
defendant  has  hitherto  altogether  refused  to  receive  the  said 


and  the  like,  to  enforce  the  execution 
of  them,  or  to  vacate  and  set  them 
aside.  And  as  the  defendant  may  plead 
thereto,  it  is,  as  we  have  already  shewn, 
considered  in  law  as  an  action,  and  in 
the  nature  of  a  new  original  Skin.  682. 
Woodyeer  v.  Gresham,  S.C.  Comb.  455. 
See  antfe,  p.  6.  note  (1),  Jeffreson  v. 
Morion.  Therefore,  to  authorise  the 
plaintiffs  attorney  to  sue  out  a  scire 
faciasy  he  must  have  a  new  warrant; 
Cro.  Eliz.  177.  Bird  v.  Burstowe.  2Ld. 
Raym.  1048.  Treviban  v.  Lawrence  ; 
for  although  any  one  may  pray  a  scire 
facias  for  the  plaintiff,  yet  judgment 
upon  it  can  only  be  prayed  for  by  attor- 
ney, and  consequently,  if  no  warrant  of 
attorney  be  entered  on  the  record,  it  is 
error ;  2  Ld.  Raym.  1252.  Attoood  v. 
Burr,  S.C.  1  Salk.  89.  2  Salk.  603.; 
and  because  it  is  a  new  action,  there  is 
no  necessity  for  an  order  to  change  the 
attorney  in  the  former  suit  7  T.#R. 
337.  Bachelor  v.  Ellis.  So  where  a 
judgment  was  entered  for  securing  the 
payment  of  an  annuity  granted  before 
the  statute  17  Geo.  3.  c.  26.,  which 
enacts,  '<  that  before  any  execution  shall 


'*  be  sued  out  or  cu^tion  brought,  on  any 
'<  such  judgment  already  entered,  a  me- 
<<  morial  of  the  deed,  bond,  instrument, 
'*  &c.  shall  be  enrolled  in  chancery,"  a 
scire  facias,  issued  after  the  Act  to  re- 
vive the  judgment,  was  set  aside»  for 
want  of  such  a  memorial,  because  it  was 
an  action  upon  the  judgment,  and  there- 
fore within  the  statute.  1  T.R.  267, 
268.  Fenner  v.  Evans.  It  has  however 
been  adjudged,  that  a  writ  of  error  does 
not  lie  into  the  Exchequer  Chamber  on 
a  judgment  given  in  the  King's  Bench 
on  a  scire  faciaSf  but  only  into  parlia- 
ment ;  the  statute  27  Eliz.  c  8.  s.  2., 
which  gives  the  writ  of  error  into  the 
Exchequer  Chamber,  mentioning  only 
actions  of  debt,  detinue,  covenant,  ac- 
count, actions  upon  the  case,  ejectione 
JimuBy  or  trespass.  Cro.  Car.  286.  Nevili 
V.  South.  Ibid.  300.  Lancaster  v.  Key- 
high.  Ibid.  464.  Anon.  1  Rol.  Rep.  264. 
Harvey  v.  WiUiams.  1  Vent.  38.  Win* 
gate  v.  Stanton.  1  Salk.  263.  Hartop 
V.  HoU.  S.C.  1  Ld.  Raym.  97.  post, 
101.  («) 

However,  a  scire  facias  upon  KJudg* 
ment  is  to  some  purposes  only  a  con- 


(z)  [But  the  law  in  this  respect  has    s.  8.      See 
been  altered  by  the  stat  1  W.  4.  c.  70.     CcRsar.'^ 


post,  notes    to  Jaques   v. 
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6SL  4s.  as  from  the  information,  &Cj  therefore  you  make 
known  to  the  said  defendant  to  shew  wherefore  he  ought  not 
to  recei'^e  the  said  68/.  4^.9  the  residue  of  the  said  damages 
from  the  said  plaintiff,  in  full  satisfaction  and  discharge  of 


Under- 
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tinuation  of  the  former  suit  (a),  al- 
though upon  a  recognisance  it  is  always 
an  original  proceeding;  as  where  the 
defendant's  attorney,  at\er  the  plaiiftiff 
had  obtained  an  interlocutory  judgment 
and  executed  a  writ  of  inquiry,  agreed 
that  no  writ  of  error  should  be  brought, 
and  the  defendant  dying  before  the  re- 
turn of  the  writ,  a  scire  facias  issued 
against  his  executors  to  recover  the 
damages  against  them,  upon  which  they 
brought  a  writ  of  error ;  the  court  held 
that,  inasmuch  as  the  scire  facias  was 
in  this  case  not  a  new  action,  but  only 
a  continuation  of  the  old  one,  and 
brought  merely  to  revive  the  former 
judgment,  the  executors  were  bound  by 
the  agreement  of  the  te8tator*8  attorney ; 
and  as  the  testator  himself,  if  he  had 
lived,  could  not  have  brought  a  writ 
of  error,  neither  could  hb  executors, 
therefore  the  court  ordered  the  tes- 
tator's attorney  to  nonpros,  the  writ  of 
error.  1  T.R.  388.  Wright y.Nutt.{h) 
So  if  a  bill  of  exceptions  be  sealed  by 
a  judge,  and  he  dies,  a  scire  facias  lies 
against  his  executors  or  administrators 
to  certify  it  2  Inst  428.  And  if  a 
sheriff  return  that  he  has  levied  the 
debt  under  a  fieri  facias^  and  has  the 
money  ready,  but  retains  it  in  his  hands. 
Si  scire  facias  lies  against  him  to  have 
execution  of  it  Hutt.  32.  Smith  v. 
Livesey.  So  if  the  sheriff  return  that 
he  seized  goods  under  sl  fieri  facias  to  a 
certain  value,  and  sold  part  of  them, 
but  the  rest  remained  unsold  for  want 
of  buyers,  and  were  afterwards  rescued , 


a  scire  facias  lies  against  him  to  have 
execution  to  the  whole  value  returned ; 
for  as  the  return  of  the  rescue  is  not  a 
good  one  in  law,  and  the  sheriff  has 
admitted  that  he  seized  goods  to  that 
value,  he  is  answerable  to  the  plaintiff 
to  the  whole  amount  of  it  Cro.  Jac. 
514.  Sly  v.  Finch.  Post,  343.  Mild- 
may  V.  Smith.  But  if  the  sheriff  had 
only  returned,  that  the  goods  remained 
in  his  hands  for  want  of  buyers,  a  seas 
facias  would  not  lie,  but  either  a  vendi- 
tioni  exponas  if  the  sheriff  be  still  in 
office,  or  a  distringas  nuper  vicecomitem 
if  he  be  out  of  office.  Ibid.  So  if  the 
sheriff  return  an  elongavit  to  a  writ  of 
retomo  habendo  in  replevin  either  by 
plaint  or  writ,  and  removed  into  K.  B. 
or  C.  B.,  a  scire  facias  lies  on  the  judg- 
ment of  retomo  habendo  against  the 
pledges,  to  shew  cause  why  their  goods 
to  the  value  of  the  goods  replevied  and 
delivered  to  the  plaintiff  should  not  be 
delivered  to  the  defendant  3  Mod.  56- 
Dorrington  v.  Edwin.  S.C.  Comb.  1. 
Skin.  244.  2  Show.  421.  485.  S.  P. 
Fort  330.  Mulso  v.  Shere.  See  the 
form  of  the  scire  facias,  Rast.  Ent  569. 
b.  Thes.  Brev.  274,  275.  See  also  1 
Saund.  195  a,  195  b.  note  (3). 

The  best  way  perhaps  to  explain  the 
nature  of  a  scire  facias,  will  be  to  con- 
sider it,  1 .  when  it  is  brought  upon  a 
recognisance  acknowledged  to  secure 
the  payment  of  a  debt,  or  to  do  some 
other  act;  2.  upon  a  recognisance  en- 
tered into  by  bail;  3.  upon  a  judgment; 
and  4.  upon  letters  patent     And  first 


(a)  [See  llM.&W.  51.    Cocks  v. 
Brewer.    Ante,  Vol.  I.  291  c.  note  (c).] 


{b)  S  TdiUXiL  ^3^.  Baddeley  v.  Shafto, 
Accord. 
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Underbill  verms  Devereux. 


Under- 

HILL  V. 

Dbverbux. 


the  said  damages  in  form  aforesaid  recovered  by  the  sfud 
defendant  against  the  siud  plaintiff^  and  why  he  ought  not 
to  be  satisfied  with  the  said  682i  4^.,  and  the  tenements,  here* 
tofore  delivered  to  the  said  defendant,  ought  not  to  be  restored 


as  to  a  recognisance  to  secure  the  pay- 
ment of  a  debt ;  it  is  to  be  observed, 
that  a  recognisance  is  an  obligation 
acknowledged  either  before  some  court 
of  record,  or  before  any  one  of  the 
judges  of  Westminster  Hall  in  term,  or 
out  of  term,  and  in  any  part  of  Eng^ 
landj  or  before  the  lord  chancellor  or 
keeper,  or  by  the  custom  of  the  city  of 
London^  before  the  mayor  and  aiders 
men,  or  the  mayor  singly,  or  before 
special  commissioners  appointed  by  the 
king,  and  afterwards  entered  of  record : 
for  it  is  not  a  perfect  recofd  until  it  be 
enrolled  in  some  court  of  record.  Bac 
Abr.  Execution,  330.  See  Jeffreson  v. 
Morton^  antd,  ,96.  note  (5).  If  the 
conusee  or  conusor  die  within  a  year 
afler  the  acknowledgment  of  a  recog- 
nisance, it  is  necessary  to  sue  out  a 
scire  facias  in  order  to  have  execution 
upon  it.  2  Inst  395.  471.  So  if  the 
conusee  did  not  take  out  execution 
within  a  year  after  the  day  of  payment 
assigned  in  the  recognisance,  he  was 
obliged  at  common  law  to  commence 
an  action  of  debt  upon  the  recogni- 
sance, for  the  law  presumed  the  debt 
was  paid ;  see  antd,  6.  Jeffreson  v. 
Mortony  note  (1);  but  now  by  the  sta- 
tute Westminster  2.  (13  Edw.  I.)  st.  1. 
c.  45.,  the  conusee  may  sue  out  a  scire 
fadasy  to  revive  the  recognisance  and 
put  it  in  execution,  if  the  conusor  can- 
not stay  it  by  pleading  such  matters  as 
the  law  judges  sufficient  for  that  end. 
2  Inst  469.  F.  N.  B.  595,  596,  597. 
7th  ed.  Statutes-merchant,  and  recog- 
nisances in  the  nature  of  a  statute- 
staple,  seem  to  have  an  advantage  over 
recognisances  at  common  law  in  this 
respect ;  for  it  is  holden  that  the  conu- 


see$  of  those  statutes  may  sue  out  exe- 
cution at  any  time  without  a  scire  facias; 
or  if  the  conusee  die,  his  executor  may 
sue  out  execution  without  a  scire  facias; 
so  if  the  conusor  be  returned  dead  by 
the  sheriff,  execution  it  seems  may 
either  be  taken  out  against  his  lands 
without  a  scire  facias  against  his  heir, 
or  the  conusee  may  sue  it  out  against 
the  heir  and  terre-tenants  at  his  elec- 
tion. 2  Inst  395.  471.  Bro.  Statute- 
merchant,  16.  43.  50.  Bac  Abr.  Exe- 
cution, 335.  Scire  Facias,  413. 

So  if  a  man  acknowledge  a  recogni- 
sance at  common  law  to  be  paid  at  a 
day  within  a  year  after,  the  conusee 
may  have  execution  hy  fieri  facias  or 
elegit  within  a  year  after  the  day  of 
payment  without  a  scire  facicu,  though 
the  year  be  past  from  the  date  of  the 
recognisance.  1  RoL  Abr.  899.  (O.) 
pi.  2.    2  Inst  471. 

If  two  persons  acknowledge  a  recog- 
nisance jointly  and  severally,  the  conu- 
see may  sue  out  several  writs  of  scire 
facias  against  the  conusors.  2  Inst  395. 
And  if  the  sum  be  made  payable  by  the 
recognisance  at  three  several  days,  the 
conusee,  after  the  first  day  of  payment 
is  elapsed,  may  have  execution  for  the 
sum  then  due  immediately,  and  for  the 
other  sums  as  they  respectively  become 
due,  without  waiting  for  the  last  day  of 
payment ;  and  this  holds  as  well  on  re- 
cognisances at  common  law,  as  by  sta- 
tute ;  of  which  the  reason  seems  to  be, 
because  they  are  in  the  nature  of  three 
several  judgments.  Co.  Litt  292.  b. 
2  Inst  395. 

2.  We  will  in  the  second  place  con- 
sider the  recognisance  which  is  entered 
into  by  bail ;  and  that  is  either  in  an 
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to  the  said  plaintiiF^  if,  &c.  And  upon  this  writ  the  sheriff 
returned  a  scire  feci,  and  the  defendant  appeared  and  pleaded 
in  bar,  that  the  plaintiff  for  a  long  time,  to  wit,  for  two 
years  after  the  delivery  of  the  said  tenements  in  execution  for 


Under- 

HILL  V. 

Dbverbux. 


actioD,  or  upon  a  writ  of  error;  and 
first,  as  to  the  recognisance  by  bail  in 
an  action.    If  the  action  is  in  the  Com- 
mon Pleas,  the  recognisance  is  taken  in 
a  penalty  or  sum  certain,  being  double 
the  amount  of  the  sum  sworn  to,  and 
contains  a  condition,  that  if  the  defend- 
ant be   condemned  in  .the  action,  he 
shall  pay  the  condemnation  money,  or 
render  himself  a  prisoner  to  the  Fleets 
or  the  bail  will  pay  the  money  for  him. 
Formerly  the  bail  might  enter  into  the 
recognisance  jointly  with  the  defendant, 
who  was  bound  in  double  the  amount 
of  the  sum  sworn  to,  and  the  bail  in  the 
single  sum ;  but  now  by  a  rule  of  that 
court,  the  defendant  is  not  permitted  to 
enter  into  the  recognisance  at  all,  but 
each  of  the  bail  must  enter  into  a  re- 
cognisance in  doubly  the  sum  sworn  to. 
1  B.  &  P.  530.     But  if  the  action  is  by 
bill,  the  recognisance  of  the  bail    is 
general,  that  if  the  defendant  shall  be 
condemned  in  the  action,  he  shall  satisfy 
the   costs  and    condemnation    money, 
or  render  himself  to  the  custody  of  the 
marshal,  or  that  the  bail  will  satisfy 
them  for  him.    Cro.  Jac.  6^5>  Appesley 
Y.Ive.    Cro.  Car.  482.  South  V.Griffith. 
2Salk.564.  Shuttle  y.Wood.     See  the 
form  of  the  recognisance  in  C.  P.,  Sell. 


Prac.  139.,  and  in  K.  B.,  Tidd's  Prac. 
Forms,  94.  (<?)  But  the  court  will  not 
permit  the  plaintiff  to  levy,  out  of  the 
penalty  of  the  recognisance,  equitable 
costs,  which  he  had  been  really  put  to, 
but  were  not  included  in  the  judgment 
2  Str.  826.  Baldwin  v.  Marfan,  (d) 

If  the  principal,  after  judgment  against 
him,  does  neither  pay  the  condemnation 
money,  nor  surrender  himself  to  prison, 
a  scire  facias  lies  against  the  bail ; 
2  Lutw.  1262.  Sparhs  v.  Cole.  1279. 
Baxter  v.  Peach ;  but  it  seems  to  be 
clearly  settled,  that  no  proceedings, 
either  by  scire  facias^  or  action  of  debt, 
can  be  had  against  the  bail  upon  their 
recognisance,  before  a  capias  ad  satiS' 
faciendum  is  taken  out  against  the  prin- 
cipal, and  returned  nan  est  inventus ; 
for  the  bail  are  not  bound  to  render  the 
principal  until  they  know,  by  the  plain- 
tiffs suing  out  the  writ  of  capias  ad 
satisfaciendum,  that  he  means  to  pro- 
ceed against  the  person  of  the  defend- 
ant. Sir  W.  Jones,  29.  Sparrow  v. 
Sowgate.  Ibid.  138.  Calf  v.  Dingley. 
Cro.  Car.  481.  South  v.  Griffith.  Sty. 
281.  Barcock  v.  Thompson.  Ibid.  288. 
323.  S.C.  2  Lutw.  1273.  Sparhs  v. 
Cole.  1  Ld.  Raym.  156.  Wilmore 
V.  Clerh.     10  Mod.  267.     WeddaU  v. 


(c)  [As  to  the  form  of  the  recog- 
nisance, according  to  the  present  prac- 
tice, see  1  Chitt.  Archb.573.  7th  ed.] 

(d)  [By  Reg.  Gen.  if.  T.  2  W.  4. 
r.  21.9  '^  bail  shall  only  be  liable  to  the 
'<  sum  sworn  to  by  the  affidavit  of  debt 
'<  and  the  costs  of  suit,  not  exceeding 
<*  in  the  whole  the  amount  of  their  re. 


"  cognisance."  The  words,  ''the  amount 
''  of  their  recognisance,"  do  not  mean 
the  amount  of  the  two  separate  recog- 
nisances added  together,  but  the  amount 
of  the  sum  mentioned  in  each  of  the 
recognisances  entered  into  by  bail.  10 
Bing.  329.  Vansandau  v.  Nash.  3  M. 
&  Sc.  834.  S.C.] 
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Underbill  versits  Devereox. 


Under* 

HILL  V. 

Deverbux. 

♦[72] 


the  damages  aforesaid^  of  his  own  wrong  held  the  sud  de- 
fendant out  of  the  possession  of  the  said  tenement  with  the 
appurtenances^  and  the  sidd  plaintiff  for  the  whole  time 
aforesaid  took^  received  and  had;  the  rents^  issues  and  pro- 


Jocar.  (e)  No  attempt  is  in  truth  ever 
made  to  find  out  the  principal  in  order 
to  arrest  him  on  the  capias  ad  satis^ 
faciendum^  but  it  is  left  at  the  sheriff's 
office  merely  to  give  the  bail  notice  that 
the  plaintiff  intends  to  proceed  against 
the  defendant's  person;  and  therefore 
it  is  the  duty  of  the  bail  to  search  in 
the  sheriff's  office  to  know  whether  any 
capias  ad  satisfaciendum  is  left  there. 
S  Burr.  S360.  Hunt  y,Coxe.(/)  But 
if  the  capias  ad  satisfaciendum  be  re- 
gularly sued  out  and  returned,  it  may 
be  jded  at  any  time,  the  filing  being 
mere  matter  of  form.  1  Lev.  225.  Gee 
y.Fane.  3  Burr.  1S60.  Hunt  v.  Ooxe, 
1  Black.  Rep.  393.  S.  C.  So  that  if  the 
principal  dies  after  the  return  of  the 
capias  ad  satisfaciendum^  and  before 
the  return  is  ^ied^  the  bail  are  fixed, 
and  the  court  will  not  stay  the  filing  of 
the  return.  6  T.  R.  284.  Eawlinson  v. 
Gunston. 
So  where  the  principal  dies  after  the 


return  of  the  capias  ad  satisfaciendum^ 
and  before  taking  out  a  writ  of  scire 
facias  against  the  bail,  the  writ  may  be 
sued  out  afterwards,  and  the  court  will 
not  stay  the  proceedings.  2  Str.  717. 
Barry  v.  Barry,  S.C.  2  Ld.  Raym. 
1452.  Or  if  he  dies  between  the  return 
of  the  capias  ad  satisfaciendum  and 
the  return  of  the  second  scire  fadas^ 
the  bail  are  liable.  1  Str.  511.  Glyn  v. 
Yates. 

So  the  bail  are  liable,  though  the 
plaintiff  takes  a  cognovit  from  the  prin- 
cipal, without  giving  any  notice  thereof 
to  them.  5T.R.277.  Hodgson  v.  Nu- 
gent,  (g)  But  if  the  plaintiff  declares 
against  the  defendant  for  a  different 
cause  of  action  from  that  mentioned  in 
the  writ,  as  where  the  writ  is  against 
the  defendant  as  acceptor  of  a  bill  of 
exchange^  and  the  declaration  is  in 
covenant  i  2  H.  Black.  278.  DelaCour 
v. Read;  or  from  that  mentioned  in  the 
affidavit  to  hold  to  bail,  as  where  the 


(e)  And  where  a  ca.  scu  was  returned 
non  est  inventus^  and  proceedings  had 
against  the  bail,  who  rendered  the  de- 
fendant in  time,  and  the  defendant  was 
afterwards  bailed  out  again,  it  was  held 
that  the  plaintiff  could  not  proceed 
against  the  fresh  bail  without  a  fresh 
ca.  sa.  I  B.  &  A.  212.  Thackray  v. 
Harris.  The  court  at  the  same  time 
intimated  a  doubt  whether  the  defend- 
ant was  entitled  to  be  bailed  the  second 
time. 

(/)  The  sheriff's  return  of  non  tst  in^ 
ventus  is  good,  though  the  plaintiff  knew 
where  to  find  ihe  defendant.  Tidd, 
1128.  citing  Sillitae  v.  Wallace,  MS. 


But  if  the  defendant  be  already  in  cus- 
tody of  the  sheriff,  he  cannot  return  non 
est  inventus.  Ibid,  citing  1  N.  R.  251. 
Forsyth  v.  Marriott  15  East,  2.  Bttrks 
V.  Maine.  2  M.  &  S.  238.  Ward  v. 
Brumfit,  [2  Dowl.  158.  Briggs  v. 
Richardson."} 

(g)  Unless  by  the  cognovit  time  be 
given  to  the  principal  beyond  that  at 
which  the  plaintiff  would  have  been 
entitled  to  judgment  and  execution,  if 
he  had  proceeded  to  trial,  in  which 
case  the  bail  are  discharged.  4  Taunt 
456.  Boiosfieldy.  Tower.  5  Taunt,  319. 
Croft  v.  Johnson.  I  Marsh,  59.  S.  C. 
15  East,  617.  Thomas  v.  Young. 
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fits  thereof  to  his  own  use,  and  this,  &c  wherefore,  &c.  upon  Under. 

which  the  plaintiff  demurs  in  law.  hill  v. 

And  Powys  seijeant,  for  the  plaintiff,  took  an  exception  to  ^*^^^u^ 

the  plea,  because  the  defendant  says,  that  the  phuntiff^  for  ' 


affidavit  is  for  money  had  and  received 
by  three  defendants  and  another  who  is 
deady  and  the  declaration  is  for  money 
had  and  received  by  the  three  defend- 
ants only  ;  6  T.  R.  2163.  Spalding  v. 
Muref  or  where  the  affidavit  is  in  a«- 
sumpiiiy  and  the  plaintiff  declares  in 
trover  i  7  T.  R.  80.  Tetherinfftan  v. 
Goidittg(h);  or  where  the  plaintiff  sues 
by  original  writ  in  one  county,  and 
declares  in  a  different  county ;  3  Lev. 
235.  YaUs  v.  Pktxton  (t) ;  in  these 
cases  the  bail  are  discharged.  So, 
where  the  cause  is  referred  to  arbitra- 
tion, the  bail  are  discharged,  unless  a 


verdict  be  taken  for  the  plamtiff ;  and 
therefore  in  that  case  an  inquiry  should 
always  be  made,  whether  there  are  bail 
to  the  action  or  not  {k) 

The  capias  ad  satisfaciendum  against 
the  principal  should  be  directed  to  the 
sheriff  of  the  county  where  the  action 
was  laid;  and  where  the  proceedings 
are  by  bill,  there  must  be  eight  days, 
or  if  by  original,  fifteen  days,  between 
the  teste  and  return  of  the  writ,  1  Salk. 
602.  Ball  v.  Bussel.  S.  C.  2  Ld.  Raym. 
1177>,  there  being  a  proviso  in  the  sta- 
tute 13  Car.  2.  st  ii.  c.  2.  s.  7.  (which 
dispenses  with  the  necessity  of  having 


(A)  So  where  the  declaration  con- 
tains causes  of  action  in  addition  to 
those  stated  in  the  affidavit,  the  liability 
of  the  bail  is  confined  to  the  latter. 
7  Taunt.  304-.  Wheelwright  v.  Jutting. 
[And  it  lies  on  the  plaintiff  to  have  the 
costs  separated  in  taxation ;  and  if  they 
aretaxed  generally,  none  are  recoverable 
against  the  bail.  6A.&E.  533.  Taylor 
V.  Wilkinson.  1  Nev.  &  P.  629.  S.  C.  For 
subsequent  authorities  as  to  the  discharge 
of  bail  by  variance  between  the  decla- 
ration and  writ  or  affidavit,  see  1  Chitt. 
Archb.  631,  et  seq.'] 

(t)  [This  practice  was  put  an  end  to 
by  R.  G.  H.  T.  2  W.  4.  r.  40.] 

(k)  The  bail  are  also  discharged, 
wherever  the  plaintiff  gives  time  to  or 
makes  any  composition  with  the  defend- 
ant without  their  knowledge  and  con- 
currence. 7  Taunt.  53.  WilUson  v.  Whi- 
taker.  2  Marsh.  393.  S.  C.  8  Taunt.  28. 
Tkackerag  v.  Turner.  1  B.  Moore,  457. 
S.  C.  But  if  the  plaintiff  in  making  his 
agreement  with  the  defendant  expressly 
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reserves  to  himself  a  right  to  proceed 
at  any  time  against  the  defendant,  not- 
withstanding his  having  taken  securities, 
the  bail  are  not  thereby  discharged: 
7  Taunt.  126.  Melvill  v.  Glendining: 
and  see  5  Taunt  614.  Brickwood  v. 
Anniss.  The  principle  of  these  deci- 
sions is  thus  stated  by  Gibbs  C.J.  in 
7  Taunt  126.,  "  The  courts  of  law  have 
held  with  respect  to  bail,  that  the  bail 
are  entitled  to  surrender  the  principal 
at  any  time,  whenever  the  plaintiff  him- 
self would  not  be  precluded  from  pro- 
ceeding against  him.  If  the  creditor 
gives  time  to  the  principal,  the  creditor 
cannot  during  that  time  proceed  against 
him  ;  neither  during  the  same  can  the 
bail,  who  are  therefore  discharged." 
[For  subsequent  authorities  as  to  the 
discharge  of  bail  by  giving  time  to  the 
principal,  see  1  Chitt  Archb.  633,  e/  seq. 
7th  ed.]  In  what  cases  the  bail  will  be 
relieved  on  the  bankruptcy  of  the 
defendant,  see  Tidd,  311.  [1  Chitt 
Archb.  620. 7th  ed.] 
V 
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Underhill  versus  Devereux. 


Under- 

HILL  V. 

Dbvereux. 


two  years  after  the  delivery  of  the  tenements  in  execution, 
&c  held  out  the  defendant,  but  does  not  say  that  the  holding 
out  was  for  two  years  next  after  the  delivery,  &a  as  he 
ought,  for  perhaps  the  holding  out  was  after  the  purchase  of 
the  plaintiff's  writ,  and  then  it  is  nothing  to  the  purpose- 


fifteen  days  between  the  teste  and  return 
of  a  writ  of  capias  ad  satisfaciendurn)^ 
that  the  Act  shall  not  extend  to  a  writ 
of  capias  ad  satirfaciendutn  against  the 
defendant  in  order  to  make  bail  liable. 
And  in  order  to  charge  the  bail  it  must 
lie  four  days  exclusive  in  the  sheriff's 
office,  2  Salk.  599.  Anon.  (/),  and  be 
made  returnable,  like  the  former  pro- 
ceedings, on  a  day  certain,  or  general 
return  day.  (m) 

The  recognisance  being  forfeited 
upon  the  return  of  non  est  inventus  to 
the  capias  ad  satisfaciendum^  the  plain- 
tiff may  proceed  against  the  bail  by 
scire  facias,  or  action  of  debt  The 
plaintiff  is  at  liberty  to  bring  either  one 
action  of  debt  against  all  the  persons 
bound  in  the  recognisance,  or  several 
actions  against  each  of  them ;  but  one 
scire  facias  is  sufficient,  because  the 
recognisance,  upon  which  the  scire  fa* 
das  is  founded,  being  joint  and  several, 
and  the  purport  of  it  being  to  have  ex- 
ecution according  to  the  form  and  effect 
of  the  recognisance,  it  therefore  follows 
that,  although  the  scire  facias  be  joint, 
the  execution  may  be  several.  1  Lev. 
225,226.  Gee  Y.  Fane.  S.C.  1  Sid.  339. 
Bac.  Abr.  Execution,  359.  (n) 


Before  an  action  is  commeooed,  or 
scire  facias  sued  out,  against  the  bail 
upon  the  recognisance,  the  bail-pieoe 
ought  regularly  to  be  filed,  and  an 
entry  nuide  of  the  recognisance  on  a 
roll,  which  shall  be  carried  in  and 
docketed.  However,  it  is  sufficient  if 
it  be  done  at  any  time  before  the  bail 
are  called  upon  to  plead,  for  otherwise 
they  may  plead  nul  tiel  record ;  and  if 
the  recognisance-roll  be  not  carried  in 
until  afterwards,  it  seems  they  may 
withdraw  their  plea,  and  the  plaintiff 
shall  pay  the  costs  of  it.  In  the  Com« 
mon  Pleas,  and  also  in  the  K.  B.,  when 
the  proceeding  is  by  original,  the  fila- 
zer  enters  the  recognisance  and  dockets 
it ;  but  when  the  proceeding  is  by  bill, 
the  recognisance  is  entered  by  the 
plaintiffs  attorney  after  the  declaration, 
with  a  memorandum  of  the  temi  it  is 
of.  See  the  form  of  entry  in  each  case, 
Tidd's  Pract  Forms,  99,  100, 101,  102. 
2  Sell.  45,  46.  (o) 

The  scire  facias  must  issue  out  of  the 
court  in  which  the  action  was  depend- 
ing. See  the  form  of  it  in  the  Common 
Pleas,  2  Rich.  Prac.  C.P.  404.  415.  5th 
ed. ;  and  in  the  King's  Bench,  Thes. 
Brev.  229.     Tidd's  Pract  Forms,  394. 


(/)  These  must  be  the  last  four  days 
exclusive  of  the  day  when  it  is  lodged, 
and  also  of  the  return  day ;  13  East,  588. 
Cock  V.  Brockhurst ;  and  Sunday  is  not 
reckoned  even  where  it  is  an  interven- 
ing day.  1  B.  &  A.  528.  Howard  v. 
SmiOi.  [7  B.  &  C.  693.  FurneU  v. 
Smith.  Nor  any  other  non-judicial 
day;    7  Bing.  109.     Scott  v.  Larkin. 

Moo.  &  P.  748.  S*  C.  ;  but  see  5  A. 


A  £.  76.  Armitage  v.  Rigbye.  6  Nev.  & 
M.  773.  S.  C] 

(m)  [As  to  the  teste  and  return  of  the 
writ,  according  to  the  present  practioe, 
see  1  Chitt.  Archb.  404.  636.  7th  ed.] 

(n)  [See  10B.&  C.754.  Samdmry 
V.  PHngle.'] 

(o)  [As  to  the  entry  of  the  recog* 
uisance,  according  to  the  present  prae* 
tice,  see  1  Chitt  Archb.  636.  7th  ed.] 
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Kelynge  chief  justice  answered,  that  it  appears  by  the  plain- 
tiff's own  shewing,  that  all  the  monies  were  not  levied  at  the 
time  the  writ  was  purchased,  and  it  also  appears  that  the  writ 
had  been  pending  onlj  a  jear;  therefore  the  holding  out  was 


Under- 
bill V. 
Dev£reux. 


S96.  898.  There  is  a  difference  be- 
tween a  recognisance,  which  is  in  the 
nature  of  a  judgment,  and  a  bond:  if  a 
scrre  facias  be  brought  against  two  per- 
sona only  as  bail,  upon  a  recognisance 
acknowledged  by  them  and  the  prin- 
cipal jointly  and  severally,  it  will  be 
bad  on  demurrer,  and  the  writ  shall 
abate,  because,  being  founded  upon  a 
record,  the  plaintiff  ought  to  set  forth 
the  cause  of  the  variance  from  the  re- 
cord, as  that  the  principal  was  dead,  (p) 
But  if  an  action  be  brought  upon  a 
jofnt  and  several  bond  against  two  only, 
where  there  are  three  or  more  obligors, 
the  defendants  ought  to  plead  in  abate- 
ment, that  it  was  made  by  them  and 
others  in  full  life,  not  named  in  the  writ ; 
for  the  court  will  not  intend  that  the 
bond  was  sealed  and  delivered  by  all 
that  are  named  in  it  {q)  ;  and  therefore 
the  defendants  cannot  demur  upon  it, 
though  it  be  entered  in  Jubc  verba. 
All.  21.  Blackwell  v.  Ashton.  See 
1  Saund.  291.  Cabeil  v.  Vaughan, 
note  (1). 

Although  a  recognisance  of  bail  be 
taken  actually  by  a  judge  of  the  K.  6. 
at  his  chambers  in  Serjeants'  Inn,  yet 
the  course  of  the  K.  B.  is  to  enter  it  as 
taken  in  caurty  the  recognisance   not 


being  obligatory  in  that  court  by  the 
caption,  but  by  its  being  entered  of  re* 
cord ;  therefore  in  the  K.  B.  a  scire 
facias^  or  action  of  debt,  must  be  brought 
in  Middlesex  where  the  record  is,  and 
not  elsewhere ;  but  in  the  C.  B.  the  re- 
cognisance is  a  record  immediately  upon 
the  caption  by  a  judge  of  the  C.  B.  at 
his  chambers,  and  binds  the  lands  of 
the  conusors  before  it  is  filed  at  West- 
minster ;  and  when  filed  it  is  a  record 
in  court,  and  a  scire  facias  or  debt  lies 
upon  it,  either  in  Middlesex  where  it 
is  tiled,  or  in  London^  where  it  was 
taken,  (r)  And  if  the  declaration  in 
scire  facias^  or  debt,  state  that  the  re- 
cognisance was  taken  in  the  court  of 
C.  B.,  and  upon  nul  tiel  record  pleaded, 
the  recognisance  certified  appear  to 
have  been  taken  by  one  of  the  judges 
of  the  C.  B.  at  his  chambers^  and  after- 
wards delivered  by  him  into  court  to 
be  enrolled,  it  is  a  fatal  variance,  and  a 
failure  of  the  record.  2  Salk.  564-. 
ShuUU  V.  Wood.  S.C.  Ibid.  600.  659. 
6  Mod.  42.  Hob.  195.  Hall  s.Winck^ 
field.  S.C.  1  Brownl.69.  Sty.  9.  ^w- 
c/rew's case.  S.C.  All.  12.  2Lutw.l287. 
Redman  v.  Idle.  2  Black.  Rep.  768. 
Kenny  v.  Thornton.  And  such  variance 
cannot  be  amended  after  the  defendant 


(p)  This  can  no  longer  happen,  as 
above  mentioned,  since  the  defendant 
does  not  now  join  in  the  recognisance ; 
but  it  may  happen  where  there  are 
three  or  more  bail :  and  the  rule  is  the 
same  in  the  case  of  other  recognisances. 
2  Anst.  448.  Rex  v.  Young^  where  the 
same  distinction  respecting  bonds  was 
noticed ;  and  3  Anst.  811.  Rex  v.  Chap- 
man. [See  ante.  Vol.  1. 291c.  note  (e).] 


{q)  Nor  that  all  that  are  named  in 
it  are  alive.     1  Saund.  291  c.  note  (e). 

(r)  [But  now  by  Reg.  Gen.  H.  T. 
2  W.  4.  r.  80.  "  a  scire  facias  on  a  re- 
'^  cognisance  taken  in  Serjeants'  Inn,  or 
"  before  a  commissioner  in  the  country, 
"  and  recorded  at  Westminster^  shall  be 
"  brought  in  Middlesex  only  /  and  the 
**  form  of  the  recognisance  shall  not 
"  express  where  it  was  taken."] 
•  U  2 
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Underbill  versus  Devereax. 


Under- 

HILL  v. 

Devereux. 

^ — « — ' 

Qu.  Whether  it 
was  sufficient 
for  the  plaintiflT 
to  say  that  he 
was  ready  to 
pay  the  residue 
of  the  money, 
without  tender- 
ing it  in  court? 


at  least  a  year  before  the  purchasing  of  the  writ,  and  bo  there 
was  no  cause  for  the  plaintiff  to  have  restitution. 

Saunders,  for  the  defendant,  took  an  exception  to  the  re- 
cord, because  the  plaintiff  in  his  writ  says,  he  was  ready  to 
pay  the  residue  of  the  money  not  levied,  but  he  has  not 
brought  any  money  into  court  to  tender  to  the  defendant  as 
he  ought,  and  the  entry  of  it  should  have  been  after  the 
return  of  the  writ  in  this  manner :  ^^  And  thereupon  the 
**  plaintiff  brings  here  into  court  the  said  68^1  4««  ready  to 


has  pleaded  nul  iiel  record ;  for  there 
may  be  a  recognisance  that  agrees  with 
it.  1  Salk.  52.  Bucksom  v.  Hoskins. 
See  the  proper  form  of  declaring  in  a 
scire  facias  upon  a  recognisance  taken 
before  a  judge  at  chambers,  Brownl. 
Rediv.  433. 

Next  as  to  the  recognisance  by  bail 
on  a  writ  of  error:  By  statute  3  Jac.  1. 
c.  8.  the  plaintiff  in  the  writ  of  error 
must  be  bound,  with  two  sufficient  sure- 
ties, to  the  person  for  whom  the  judg- 
ment is  given,  by  recognisance  in  double 
the  sum  adjudged  to  be  recovered  by 
the  former  judgment,  to  prosecute  a 
writ  of  error  with  effect,  and  also  to 
satisfy  and  pay,  if  the  judgment  be 
affirmed,  ail  and  singular  the  debts, 
damages,  and  costs  adjudged  upon  the 
former  judgment,  and  all  costs  and 
damages,  to  be  awarded  for  the  delay- 
ing of  execution.  Post,  101.  See  the 
form  of  the  entry  of  recognisance  of 
bail  on  error  from  the  King's  Bench  to 
the  Exchequer  Chamber,  Tidd*s  Pract. 
Forms,  477.  Therefore,  if  the  judg- 
ment be  affirmed,  or  the  plaintiff  do  not 
prosecute  the  writ,  and  in  consequence 
thereof  it  be  nonprofsed  or  discon- 
tinued, the  defendant  in  erronmay  sue 
the  bail  upon  their  recognisance  either 
by  action  of  debt,  or  scire  facias^  at  his 
election.     The  writ  of  scire  facias  is 


made  out  by  the  clerk  of  the  errors, 
and  on  a  recognisance  taken  in  the 
K.  B.  the  writ  recites  not  only  the  re- 
cognisance, but  the  condition  of  it,  and 
the  affirmance  of  the  judgment ;  see  the 
form  of  the  writ,  Tidd's  Pract.  Forms, 
400. ;  but  on  a  recognisance  taken  in 
the  C.  B.,  the  scire  faci<u  only  states 
the  recognisance,  and  the  non-payment 
of  the  sum  acknowledged  to  be  due; 
see  the  form  of  the  last  mentioned  writ, 
Tidd's  Pract.  Forms,  399. ;  for  in  that 
court  the  condition  of  the  recognisance 
in  error  is  not  incorporated,  as  it  is  in 
a  recognisance  of  bail  on  a  capias  ad 
respondendum^  but  is  subscribed  by 
way  of  defeasance,  so  that  the  recog- 
nisance and  condition  are  two  distinct 
records.  Barnes,  93.  McUland  v.  Jen* 
kins,  339.  Crosse  v.  Porter.  Besides 
which,  if  the  condition  were  stated,  it 
would  also  be  necessary  to  state  the 
affirmance  of  the  judgment,  which  might 
occasion  a  difficulty  if  the  bail  should 
plead  nul  tiel  record  of  the  judgment  of 
affirmance,  which  remains  in  the  King's 
Bench.  Tidd's  Pract  K.B.  1022.2ded.(r) 
In  this  case  a  render  will  not  excuse 
the  bail ;  therefore  there  is  no  occasion 
to  sue  out  a  capias  ad  satisfaciendum 
in  order  to  proceed  against  them.  The 
scire  facias  against  the  bail  in  error 
must  be  brought  in  the  court  where  the 


(r)  [See  infra,  notes  to  Jaques  v.  Gesar.^ 
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^'  be  paid  to  the  defendant,  if  he  will  receive  the  same/  &c. 
but  it  not  being  so,  the  defendant  will  lose  these  monies 
which,  by  the  plaintiff's  own  shewing,  were  due  to  him  and  not 
levied,  if  judgment  shall  be  given  for  the  plaintiff  upon  this 


Under- 

HILL  V, 

Dbvereux. 


recognisance  was  taken,  unless  it  was 
taken  in  the  Common  Pleas,  and  then 
the  scire  facias  may  be  brought  either 
there  or  in  the  King's  Bench,  to  which 
the  record  is  removed ;  a  certiorari  lying 
to  remove  the  recognisance  of  bail  in 
error  to  the  King's  Bench,  after  the 
judgment  is  affirmed  there.  4  Mod.  104. 
Barsdale  Y.Drew.  1  Show.  S4S.  Comb. 
199.  S.C-  The  form  of  the  «£rtre,/acta« 
when  brought  in  the  King's  Bench,  may 
be  seen  in  LilL  Ent  343.  (s) 

3.  As  to  a  scire  facias  upon  a  judg- 
ment ;  and  that  is  either  by  or  against 
the  same,  or  different  parties.  This 
writ  is  given  by  the  statute  of  Westmin- 
ster 2.  (13  Edw.  1.)  c.  45.  to  the  plain- 
tiff in  a  personal  action  to  revive  the 
judgment,  where  he  has  omitted  to  sue 
out  execution  within  a  year  after  judg- 
ment obtained.  See  antd,  p.  6.  Jeffreson 
V.  Morton^  note  (1).  It  is  now  settled 
that  a  scire  facias  lies  on  a  judgment  in 
^dment  (t),  for  the  words  of  the 
statute  above-mentioned  are  "  vel  alia 
"  qtuecumque  irrotulata^"  which  com- 
prehend all  judgments,  and  give  the 
like  remedy  on  them  by  scire  facias  as 
the  demandant  had  on  a  judgment  in  a 
real  action  at  common  law.  2  Salk.600. 
Proctor  V.  Johnson.  Bac.  Abr.  Execu- 
tion, 362.  The  reason  why  the  plain- 
tiff is  put  to  his  scire  facias  after  the 
year  is,  because  where  he  lies  by  so 
long  after  his  judgment,  it  shall  be  pre- 
sumed that  the  judgment  is  executed. 


or  that  the  plaintiff  has  released  the 
execution,  and  therefore  the  defendant 
is  not  to  be  disturbed  without  being 
called  upon,  and  having  an  opportunity 
of  pleading  that  the  judgment  is  exe- 
cuted, or  the  release,  or  shewing  other 
cause,  if  he  can,  why  execution  should 
not  issue  against  him.  Ibid,  (ti)  The 
year  must  be  computed  from  the  day  of 
signing  judgment;  Barnes,  197.  Symp^ 
son  V.  Gray  ;  and  is  to  be  reckoned  by 
calendar  months,  and  not  by  terms. 
1  Str.  301.  Winter  v.  Lighthound. 

But  although  the  general  rule  be,  that 
the  plaintiff  cannot  take  out  execution 
after  the  year  without  a  scire  facias^  yet 
the  rule  must  be  understood  with  some 
qualification;  for  if  the  defendant 
brings  a  writ  of  error,  and  thereby  hin- 
ders the  plaintifi'  from  taking  out  exe- 
cution within  the  year,  and  the  plaintiff 
in  error  is  nonsuited,  or  the  writ  of  error 
abated  or  discontinued,  or  the  judgment 
affirmed,  the  defendant  in  error  may 
proceed  to  execution  after  the  year  yiritYi' 
oat  A  scire  facias;  because  the  writ  of 
error  was  a  stipersedeas  to  the  execution, 
and  the  defendant  in  error  must  wait 
until  it  be  determined.  2  Inst  471. 
5  Rep.  88.  Gamon's  case.  Cro.  Eliz. 
416.  Goodwin  v.  Grudge.  1  Rol.  Abr. 
899.  (N.)  pi.  9.  Carth.  237.  Howard 
V.  PiU.  6  Mod.  288.  Booth  v.  Booth. 
S.  C.  1  Salk.  322.  Lane,  20.  Dennis 
V.  Drake.  Bac.  Abr.  Execution,  362. 
And  if  the  year  had  expired  before  the 


(s)  As  to  other  points  respecting 
bail  in  error,  see  post,  101. 

(0  [6  M.  &  S.  181.,  per  BayU^  J. 
2  DowJ.  N.  S.  69a  Doe  v.  Roe.} 


(tt)  [6  M.  &  S.  181.  PuOand  v. 
Newman.  3  A.  &  E.  679.  Hiscocks  v. 
Kemp.  5  N.  &  M.  113.  S.  C,  per 
Curiam.'l 

U  3 


ne 


Underbill  versv^  Devereux. 


Under-      record ;  and  for  this  fault  of  the  plaintiff,  in  not  tendering 

HILL  V.      the  money  in  court,  he  said,  the  plaintiff  cannot  have  judg- 

Devereux.   ^^^^  j£  ^j^^  pj^  j^^  ^^^  bad,  (5)     But  the  court  did  not 

pay  much  regard  to  this  objection,  but  for  the  reason  of  the 


vrit  of  error  was  sued  out,  and  the 
judgment  is  afRrmcd,  or  the  plaintiff  in 
error  is  nonsuited,  or  the  writ  of  error 
is  discontinued,  the  plaintiff  may  sue  out 
execution  without  a  scire  facias;  for  the 
writ  of  error  revived  the  judgment. 
Cro.  Jac.  S64.  JBellasis  v.  ffanforcL 
S.  C.  1  Rol.  Rep.  104.  1  Rol.  Abr.  899. 
(N.)pl.3,  4,  5.  Lane,  20.  1  Show. 
402, 403.  Howard  v.  Piti. 

So  if  the  plaintiff  has  judgment  with 
a  cesset  execuHo,  or  stay  of  execution,  for 
a  year,  he  n>ay  after  the  year  take  out 
his  execution  without  a  M^V^yacto^;  be- 
cause the  delay  is  by  consent  of  parties, 
and  in  favour  of  the  defendant.  6  Mod. 
288.  Booth  V.  Booth.  S.  C.  1  Salk.  322. 
Bac.  Abr.  Execution,  362.  (a?)  It  was 
formerly  holden,  that  if  the  plaintiff 
had  been  tied  up  by  injunction  out  of 
chancery  for  a  year,  he  could  not  take  out 


execution  without  a  scire  facias^  because 
courts  of  law  do  not  take  notice  of 
chancery  injunctions  as  they  do  of  writs 
oferror;6Mod.288.  1  Salk.  322.  Bac. 
Abr.  Execution,  363.  1  Str.  301.  FTm. 
ier  y.  Lightbound:  but  it  has  been  since 
decided,  thatif  the  plaintiff  has  been  pre- 
vented from  suing  out  execution  with- 
in the  year  by  the  defendant's  obtaining 
an  injunction  out  of  chancery,  he  may 
sue  out  execution  afterwards  without  a 
scire  facias.  2  Burr.  660.  Michel  v. 
Cue.  (y)  So  where  a  fieri  facias^  or 
capias  ad  satisfaciendum,  is  taken  out 
within  the  year^  and  not  executed^  a 
new  writ  of  execution  may  be  sued  out 
at  any  time  afterward  without  a  scire 
facias,  provided  the  first  writ  be  returned 
and  filed,  and  continuances  entered 
from  the  time  of  issuing  it  (z) :  see 
ant^  68.  continuation  of  note  (1).  And 


(x)  [3  A.  &  E.  676.  679.  Biscocks 
V.  Kemp.  5  N.  &  M.  1 13.  per  Curiam, 
Accord.  In  that  case  it  was  held,  that 
it  is  not  necessary  to  revive  a  judgment 
by  scire  facias  for  the  purpose  of  having 
execution  afler  a  year  and  a  day  where 
the  execution  had  been  suspended  by 
the  agreement  of  the  parties ;  and  that 
such  agreement  sufficiently  appeared 
where  the  judgment  was  upon  a  warrant 
of  attorney,  dated  June,  1824,  empow- 
ering the  plaintifi*  to  enter  up  judgment 
at  his  pleasure,  but  stating  in  the  de- 
feasance that  the  warrant  of  attorney 
was  given  to  secure  payment  of  a  sum 
certain,  with  costs  of  judgment,  if 
signed,  on  the  5th  of  December,  1826. 
So  where  a  warrant  of  attorney  con- 
tained a  stipulation  that  execution 
might  issue  upon  the  judgment  after  a 


year  and  a  day  without  reviver  by  sdrt 
facias,  it,  was  held  that  the  parties 
might  lawfully  make  such  a  bargain, 
and  that  the  execution  was  good.  S 
B.&C.  2^2.  Morris  V.Jones.  3D.&R. 
603.  S.  C.  See  abo  1  Dowl.  N.S.  850. 
Morgan  v.  Burgess,"] 

(y)  [6  B.  Moore,  517.  Pawis  v. 
Powis.  3  A.  &  E.  682.  Hiscocks  v. 
Kemp,  per  Curiam,  Accord,] 

(z)  [But  it  is  not  necessary  that  the 
returning  and  filing  of  the  first  writ 
should  be  within  the  gear.  5M.&  W. 
631.  Simpson  v.  Heath.  Therefore  a 
defendant  may  be  taken  in  execution 
on  a  ca.  so.  after  the  expiration  of  a 
yeai*  from  the  judgment,  without  any 
revivor  by  scire  facias,  upon  a  ea.  #a 
sued  out  within  the  year,  although  not 
returned  and  filed  within  the  year,  and 
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chief  justice  thej  held  the  plea  good ;  wherefore  it  was  ad- 
judged for.  the  defendant. 

Note ;   There  was  no  question  about  the  matter  of  law, 
namelj,  that,  if  the  party  himself  holds  out  the  tenant  by 
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the  continuances  may  be  entered  after 
the  issuing  of  the  second  writ,  unless  a 
rule  be  made  upon  motion  for  the  pro- 
ceedings to  remain  in  statu  quo,  Tidd's 
Pract  1028.  2d  ed.  (a) 

If  the  judgment  be  under  seven  years 
old,  the  plaintiff  may  sue  out  a  scire 
facias  as  a  matter  of  course  M^ithout 
any  rule  or  motion;  if  it  be  above 
seven  years,  but  under  ten,  he  cannot 
have  a  scire  facias  without  a  side-bar 
rule ;  2  Salk.  598.  Hardisty  v.  Bamy  y 
but  if  it  be  above  ten  years  old^  but 
under  twenty,  there  must  be  a  motion 
under  counsel's  band,  supported  by  an 
affidavit,  that  the  judgment  is  unsatis- 
fied: and  if  the  judgment  be  of  more 
than  twenty  years'  standing,  there  must 
be  a  rule  to  shew  cause  on  a  similar 
affidavit  Tidd's  Pract.  404.  note  {g), 
and  1031. 2d  ed.  (6) 

The  scire  facias  must  be  sued  out  of 
the  same  court  where  the  judgment 
was  given,  if  the  record  remains  there ; 
Com.  Dig.  Pleader  (3  L.  3.) ;  or  if  it  be 
removed^  then  out  of  the  court  where 
the  record  is.  See  the  form  of  a  scire 
facias  upon  a  judgment  after  a  year, 
Thes.  Brev.  224.  Tidd's  Pract  Forms, 
418,    419,   420,    421.     This   being    a 


judicial  writ,  must  pursue  the  nature 
of  the  judgment ;  therefore,  if  a  joint 
judgment  be  obtained  against  two,  the 
scire  facias  must  be  against  both.  2 
Salk.  598.  Panton  v.  Hall  S.  C.  Carth. 
105. 

If  the  judgment  of  an  inferior  court 
is  removed  into  the  King's  Bench  by 
certiorari^  or  by  writ  of  error,  it  must 
appear  in  the  writ  of  scire  facias  upon 
such  judgment,  how  it  came  into  the 
King's  Bench ;  for  if  it  came  in  by  cer- 
tiorarif  the  scire  facias  ought  to  shew  the 
particular  limits  of  the  inferior  juris- 
diction, and  pray  execution  within  those 
limits.  But  if  the  judgment  be  removed 
into  the  King's  Bench  by  writ  of  error 
and  affirmed,  the  party  may  have  exe- 
cution in  any  part  of  England;  for  by 
the  affirmance  it  is  become  the  judgment 
of  the  King's  Bench.  1  Ld.  Raym.  216. 
Guliam  V.  Hardy,  S.  P.  1  Lev.  134. 
Herbert  v.  Alcocke. 

If,  after  the  judgment  has  been  re- 
vived by  scire  facias,  the  plaintiff  do  not 
take  out  execution  within  a  year,  or 
the  defendant  die  before  execution,  the 
plaintiff  must  sue  out  a  new  scire  facias^ 
but  may  have  it  without  motion ;  for 
the  judgment  was  revived  before.     2 


notwithstanding  a  year  has  expired 
since  the  issuing  of  the  ca.  sa.  Ibid. 
9  M.  &  W.  774.  Greenshields  v.  Har- 
ris. 1  DowL  N.  S.  793.  Thomas  v. 
Harris,"] 

(a)  It  was  formerly  held  that  an 
elegit  might  be  sued  out  after  a  year 
without  any  scire  facias  ;  but  in  a  late 

e,  the  court  of  K.  B.  held  that  there 
no  dbtinction  between  elegits  and 


other  writs.  Putland  v.  Putland,  Tidd, 
1136.  MS.  [6  M.  &  S.  179.  S.  C. 
nomine  Putland  v.  Newman,'] 

(b)  [By  Reg.  Gen.  H.  T.  2  W.  4.  r. 
79.  "  a  scire  facias  to  revive  a  judgment 
"  more  than  ten  years  old  shall  not  be 
*<  allowed  without  a  motion  for  that 
"  purpose  in  term,  or  a  judge's  order  in 
"  vacation  ;  nor  if  more  than  fifteen^ 
"  without  a  rule  to  shew  cause."] 
U  4 
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Under-      ^kffit  from  the  tenements  extended,  the  tenant  hj  elegit  may 

HILL  V.      hold  over:  but  otherwise,  if  a  stranger  holds  out  the  tenant 

DKVEREuy.    |jy  ekffit;  for  there  the  tenant  by  ekffit  shall  not  hold  over 

'  against  the  reversioner,  but  is  put  to  his  action  of  trespass 

•  4  Rep.  83  K    against  the  stranger,  as  fully  appears  in  Sir  Andrew  Cotbefs* 

case.  (6) 


Salk.  598.  Hardisty  v.  Bamy.  Tidd's 
Pract  10S4. 

In  debt  on  bond  conditioned  for  the 
payment  of  money  by  instalments,  where 
the  proceedings  are  stayed  on  payment 
of  one  or  more  of  the  instalments,  judg- 
ment is  entered  as  a  security  for  the  re- 
mainder with  a  stay  of  execution  till 
they  become  due ;  and  in  such  case 
there  seems  to  be  no  necessity  for  a  scire 
faciaSy  if  execution  be  taken  out  within 
a  year  after  each^  default  2  Str.  957. 
Darby  v.  Wilkins.  S.  P.  2  Black.  Rep. 
706.  Marsen  v.  Tottchet  (c) 

Where  judgment  is  entered  in  an  ac- 
tion of  debt  on  bond,  or  on  any  penal 


sum,  for  non-performance  of  covenants 
or  agreements  contained  in  any  inden- 
ture, deed,  or  writing,  we  have  already 
observed  (see  1  Saund.  58.  Gainrford  v. 
Griffith,  note  (1)),  that  by  the  statute 
8  &  9  W.  3.  c.  11.  s.  8.  it  remains  as 
a  security  to  answer  such  damages  as 
shall  or  may  be  sustained  by  a  further 
breach  of  any  covenant  contained  in  the 
same  indenture,  deed,  or  writing;  and 
the  plaintiff  may  have  a  scire  facias 
upon  the  judgment,  suggesting  other 
breaches  of  the  said  covenants  or  agree* 
ments.  See  the  form  of  the  scire  facias^ 
Tidd's  Pract.  Forms,  430. 

By  sUtute  5  Geo.  2.  c  30.  s.  9.  (d)  it 


(c)  In  the  case  of  Darby  v.  Wilkins, 
the  court  proceeded  upon  the  equity  of 
the  Stat.  4  Ann.  c.  16.  s.  IS. ;  but  now, 
since  it  has  been  decided  (6  East,  550. 
Willovghby  v.  Swintan)  that  a  bond 
conditioned  for  the  payment  of  money 
by  instalments  is  within  the  stat8  & 
9  W.  3.,  no  application  under  the  stat 
of  Ann.  will  in  such  case  be  entertained 
by  the  court,  but  the  plaintiff  has  his 
judgment  under  the  stat.  of  William, 
and  must  have  a  scire  facias  to  recover 
future  instalments.  The  case  of  Marsen 
V.  Touchet  was  not  one  of  a  bond  for 
payment  of  money  by  instalments,  but 
for  payment  of  a  gross  sum  at  a  future 
day,  and  interest  in  the  mean  time ;  as 
to  which  see  ant^  Vol.  II.  p.  48.  (note). 
And  in  such  a  case,  where  default  had 
been  made  in  payment  of  the  interest, 
the  principal  not  being  due,  the  court 
would  not  stay  proceedings  on  payment 
of  the  interest  and  costs,  but  intimated 


that  they  would  restrain  the  execution, 
if  the  plaintiff  should  levy  more  than  was 
fit    2  Taunt  387.     Tiyhe  v.  Crofter. 

1  B.  &  A.  214.   Vansandau  v. 

(d)  [This  statute  was  repealed  by 
the  stat  6  Geo.  4.  c  16. ;  and  by  the 
127th  section  of  the  latter  Act,  if  a 
person  have  been  a  bankrupt,  or  have 
taken  the  benefit  of  an  Insolvent  Act, 
or  have  compounded  with  his  creditors, 
and  afterwards  become  a  bankrupt  and 
obtained  his  certificate,  his  person  only 
shall  be  thereby  protected  ;  but  his 
future  estate  and  effects  (with  the  ex- 
ception of  his  tools  of  trade,  necessary 
household  furniture,  and  the  wearing 
apparel  of  himself  his  wife  and 
children),  unless  his  estate  pay  ^leen 
shillings  in  the  pound  under  the  fiai, 
will  vest  in  his  assignees  under  the  first 
fiat,  who  may  seize  them  in  the  same 
way  as  they  may  seize  property  posr 
sessed  by  the  bankrupt  at  the  issoing  of 
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is  enacted,  **  that  in  case  any  commis- 
**  sion  of  bankruptcy  shali  issue  against 
**  any  person  or  persons  who  shall  have 
*'  been  discharged  by  virtue  of  that  Act, 
**  or  shall  have  compounded  with  his, 
"  her,  or  their  creditors,  or  delivered  to 
**  them  his,  her,  or  their  estate  or  effects, 
**  and  been  released  by  them,  or  been 
'*  discharged  by  any  Act  for  the  relief  of 
**  Insolvent  Debtors,  then  and  in  either 
**  of  those  cases,  the  body  and  bodies 
"  only  of  such  person  and  persons  con- 
**  forming  as  therein  mentioned  shall  be 
**  free  from  arrest  and  imprisonment 
«<  by  virtue  of  that  Act ;  but  the  future 
^  estate  and  effects  of  every  such  person 
^  and  persons  shall  remain  liable  to  his, 
**  her,  or  their  creditors,  as  before  the 
**  making  of  that  Act,  (the  toob  of  trade, 
**  the  necessary  household  goods  and 
''  furniture,  and  necessary  wearing  ap* 
"  parel  of  such  bankrupt  and  his  wife 
'*  and  children  only  excepted,)  unless 
«  the  estate  of  such  person  or  persons, 
^  against  whom  such  commission  shall 
'<  be  awarded,  shall  produce,  clear  of  all 
•'  charges,  sufficient  to  pay  every  cre- 
**  ditor  under  the  said  commission^  fifteen 
*^  shillings  in  the  pound  for  their  respec- 
'*  tive  debts.'*  Although  a  prior  com- 
mission has  been  superseded  by  consent, 
yet  a  second  bankruptcy  does  not  pro- 
tect future  effects,  unless  fifteen  shillings 
in  the  pound  are  paid  under  the  second 
commission.  Doug.  46.  T'kamlon  v. 
Dallas. 

I^  judgment  be  obtained  against  a 
bankrupt  before  he  has  had  his  certifi- 
cate under  the  second  commission,  it  is 
a  general  one ;  but  if  given  afterwards  it 


may  be  special  against  his  future  estate 
and  effects  with  the  exception  of  his 
toob  of  trade,  necessary  household 
goods^  &c.  as  mentioned  in  the  statute* 
The  plaintiff  cannot,  on  a  ^eiMro/ judg- 
ment, sue  out  a  special  execution  against 
the  future  effects  of  the  bankrupt,  for 
tke  execution  must  follow  the  judg- 
ment, and  be  warranted  by  it ;  1  T.  R« 
80.  Buxton  v.  Mardin ;  but  must  pro- 
ceed by  scire  facias,  (e)  That  writ  must 
state  the  judgment,  and  the  circum- 
stances which  make  the  defendant's  fu- 
ture estate  and  effects  liable  to  satbfy 
it ;  as  that  he  was  before  a  bankrupt,  or 
had  compounded  with  hb  creditors,  &c,, 
and  particularly  it  b  necessary  to  aver, 
that  the  bankrupt's  estate  had  not  paid 
fifteen  shillings  in  the  pound  under  the 
second  commission  at  the  time  of  suing 
out  the  writ  of  scire  facias ;  for  the 
words  of  the  Act,  *^  that  the  future 
**  estate  and  effects  of  such  person 
<'  shall  be  liable  to  hb  creditors  ufUess 
**  the  estate  shall  produce  sufficient  to 
"  pay  fifteen  shillings  in  the  pound,  ^c" 
being  in  the  enacting  clause,  it  has  been 
holden,  that  the  scire  facias  must  nega- 
tive that  exception,  according  to  the 
distinction  taken  by  Trebjf  C.  J.  in 
Jones  Y.Axefh  1  Ld-  Raym.  120.^  who 
says,  <^  the  difference  is,  that  where  an 
<*  exception  ia  incorporated  in  the  body 
"  of  the  clause,  he  who  pleads  the 
**  clause  ought  also  to  plead  the  ex- 
^'  ception ;  but  when  there  b  a  clause 
«<  for  the  benefit  of  the  pleader,  and 
"  afterwards  follows  a  proviso  which  b 
*^  against  him,  he  shall  plead  the  clause, 
*^  and  leave  it  to  the  adversary  to  shew 


the  fiat.  Since  this  enactment,  (the 
effect  of  which  has  recently  been  fully 
discussed  in  Herbert  v.  Sayer^  Cam. 
Scacc  E*  T.  1844,)  the  property  being 
vested  in  the  assignees,  the  judgment 
creditor  in  these  cases  has  not  as  st^ch 


creditor,  any  right  of  seizing  suchfutjure 
effects,  as  he  had  at  the  time  the  prin- 
cipal note  was  written.  S2  Chitt  Archb* 
826.  7th  ed.] 

(e)  [See  antd,  p.  12  g.  note  (rf).] 
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<'  the  proviso."  7  T.  R.  27.  Gill  v. 
Scrivens.  ]  Saund.  233.  (note).  The 
wire  f ados  must  then  state  that  the  de- 
fendant has  become  seised  or  possessed 
of  some  estate  or  effects,  and  commands 
the  sheriff  that  he  make  known  to  the 
defendant  to  appear  in  court  at  the  re- 
turn day,  to  shew  cause  why  the  plain- 
tiff should  not  have  execution  of  the 
debt  or  damages,  to  be  levied  of  the 
estate  and  effects,  whereof  the  defend- 
ant has  become  seised  or  possessed 
«ince  the  obtaining  of  his  certificate 
under  the  last  commission,  except  his 
tools,  &C.    Ibid. 

By  the  Lords'  Act  (32  Geo.  2.  c.28. 
8. 20.)  itis  provided,  that  '*  notwithstand- 
**  ing  any  discharge  obtained  by  virtue 
**  of  that  Act  for  the  person  of  any  such 
^'  prisoner,  the  judgment  obtaioed 
**  against  every  such  prisoner  shall  con- 
^  tinue  and  remain  in  force,  and  exe- 
*^  Ctttion  may  at  any  time  be  taken  out 
^  thereon  against  the  lands,  tenements, 
*'  rents  or  hereditaments,  goods  or 
<^  chattels  of  any  such  prisoner,  other 
^*  than  and  except  the  necessary  wear- 
^<  ing  apparel  and  bedding  for  himself 
^  and  family,  and  the  necessary  tools  for 
**  the  use  of  his  trade  or  occupation,  not 
*^  exceeding  10/.  in  value  in  the  whole, 
^  as  if  he  had  never  been  before  arrest- 
«<  ed,  taken  in  execution]  and  released 
*«  out  of  prison  by  virtue  of  that  Act" 

In  like  manner,  and  for  the  same  rea- 
son, it  has  been  holden  that  no  special 
execution  can  be  taken  out  on  a  general 
judgment  obtained  against  a  defendant, 
before  his  discharge  under  an  Insolvent 
Act,  without  first  ^mn^oixt^scire facias; 
1   T.  R!  80.  Buxton    v.  Mardin ;    in 


which  case  it  was  adjudged,  that  a  war^ 
rant  of  attorney  to  confess  i  judgment 
having  been  given  before  an  Insolvent 
Act  was  made,  which  the  defendant  was 
entitled  to  plead  in  discharge  of  his  per- 
souy  &c.,  a  ^«9tera/ judgment  signed  un- 
der such  warrant  of  attorney  after  the 
defendant's  discharge,  did  not  warrant 
a  ^pecto/  execution  under  the  Act,  for  the 
execution  must  follow  the  judgment; 
but  the  plaintiff  must  bring  sl  scire  facias* 
And  it  has  been  determined,  that  the 
effects  acquired  by  an  Insolvent  after 
his  discharge  under  statute  34  Geo.  3. 
c.  69.,  are  not  protected  by  the  31st 
section  of  that  statute,  which  exempts 
only  the  persons  of  such  as  are  dis- 
charged under  it  from  imprisonment  for 
prior  debts,  but  leaves  the  effects  which 
they  acquired  after  their  discbarge 
liable  to  be  taken  in  execution  for  a  debt 
due  before.  6  T.  R.  366.  Spalton  v. 
Moorhouse.  (f) 

In  the  next  place,  let  us  consider  the 
writ  of  scire  facias  on  a  judgment  by  or 
against  different  parties. 

We  have  already  observed  (ant^,  p.  6. 
Jeffreson  v.  Morton^  note  (I)),  that  the 
rule  in  this  case  is,  that  where  a  new 
person,  who  was  not  a  party  to  a  judg- 
ment, derives  a  benefit  by,  or  becomes 
chargeable  to,  the  execution  of  it,  there 
must  be  a  scire  facias  to  make  him  a 
party  to  the  judgment.  1  Ld.  Raym. 
245.  Penoyer  v.  Brace.  S.  C.  1  Salk. 
319,  320.  2  Ld.  Raym.  768.  Queen  v. 
Ford.  2  Inst  471.  On  this  rule  are 
founded  the  cases  of  survivorship,  mar- 
riage, bankruptcy,  and  death  ;  and  first 
of  survivorship. 

At  the  common  law  in  all   actions, 


.    (/)  [No  scire  facias^  on  account  of  the  1  &  2  Vict  c.  1 10.  (the  last  Insolvent 

lapse  of  time,  is  necessary  to  revive  the  Act),  and  execution  may  at  all  times 

judgment  on  a  warrant  of  attorney,  ex-  issue  thereon,  by  virtue  of  an  order  of 

ecuted  by  an  Insolvent  before  adjudi-  the  Insolvent  Court     2  Chitt  Archb. 

cation,  pursuant  to  the  87th  section  of  8^6,  827.  7th  ed  ] 
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where  there  are  two  or  more  plaintiffs 
or  demandants,   the  death  of  one  of 
them  pending  the  suit,  that  is,  before 
final  judgment,  is  au  abatement  of  the 
action,  though  the  property  survives  to 
the  other,  except  in  a  few  cases,  such 
as  in  a  quart  impedit  by  two,  where  out 
of  necessity  the  death  of  one  does  not 
abate  the  suit,  for  the  six  months  may 
pass,  or  a  lapse  incur,  before  the  sur« 
vivor  can   bring  another  action,   and 
therefore,  if  the  writ  abates,  the  action 
will  fail;  or  in  an  audita  querela  by 
two,  for  it  is  only  in  discharge ;  or  in 
debt  by  two  executors,  where  one  was 
snmmoned  and  severed^  and  dies,  the 
writ  does  not  abate.  10  Rep.  134.  Read 
and  Eeadman'B  case.      Cro.  Jac.  19. 
Leigh  v.  Broum.    2  Lev.  82.  Dacres  v. 
BunJun.     S.  C.   1  Vent.  235.     Sir  T. 
Raym.    463.      Wedgewood  v.  Baily.  3 
Mod.  249.  Capel  Y.  SaUoneal ;  and  the 
case  of  Spring  v.  BarreUj  2  Bulst  262., 
to  the  contrary,  was  denied  in  Sir  T. 
Raym.  463.     So  where  there  are  two 
or   more  tenants,   or   defendants,    the 
death  of  one  of  them,  pending  the  ac- 
tion, abates  the  suit.     Bro.  Brief.  295. 
Cro.  Car.  574.  583.  589.    The  King  v. 
Dryden.     1  Show.  56.  Bove  v.  Martin. 
1  Leon.44.  KnigMh  case.  Plowd.  186.  b. 
'  Woodward  v.  Lord  Barcey.      Sir  T. 
Raym.  131.    Worral  v.  Brand.    S.  C. 
1    Lev.   165.    1    Sid.  259.      But  the 
action   does   not  abate   by   the   death 
of  one  of  the  tenants,  or  defendants, 
when  the  other  has  the  whole  by.  sur- 
vivorship.   Cro.  Car.  574.    The  King  v. 
Dryden.  Hardr.  113.  Young  v.  fVoolaS' 
ton.     Nor  where  the  action  is  founded 
on  A  tort,  as  in  trespass,  ejectment,  trover, 
conspiracy,  and   the  like,  against  two, 
and  one  dies,  though  they  are  charged 
jointly.      Bro.  Brief,  80.      Yelv.  209. 
Spencer  v.  Rutland.  2  Lev.  82.    Sir  T. 
Raym.  131.  463.     Cro.  Eliz.  145.   HUl 
■r.  Tempest.     Cro.  Jac.  19.  Moor,  469. 
'Griffin  v.  Lawrence.      Cro.  Jac,  ^56. 


Rigley  v.  Lee.    Hard.  161.     Harris  v. 
Phillips.     Cro.  Eliz.  625.  Bennison  v. 
Watson.    But  even  where  the  action  is 
founded  on  a  tort^  as  in  trespass,  if  one 
of  the  defendants  was  dead  at  the  time 
of  the  commencement  of  the  suit,  the 
writ  shall  abate,  because  it  was  always 
false.      Bro.  Brief,  175.     Hardr.  114. 
Young  v.  Woolaston.    But  now  by  sta- 
tute 8  &  9  W.  3.   c.  11.   s.  7.  it  is 
enacted,  *^  thai  if  there  be  two  or  more 
*'  plaintiffs  or  defendants,  and  one  or 
<*  more  of  them  should  die,  if  the  cause 
"  of  such  action  shall  survive  to  the  sur- 
**  viving  plaintiff  or  plaintiffs,  or  against 
*<  the  surviving  defendant  «r  defend- 
**  ants,  the  writ  or  action  shall  not  be 
*'  thereby  abated ;  but  such  death  being 
"  suggested  upon  the  record,'  the  ac- 
"  tiou  shall  proceed  at  the  suit  of  the 
<<  surviving  plaintiff  or  plaintiffs  against 
*^  the  surviving  defendant  or  defend- 
**  ants."    In  this  case,  if  the  death  hap- 
pen before  issue  joined,  it  should  •  be 
suggested  in  making  up  the  issue,  but 
otherwise  it  is  not  necessary  to  suggest 
it  till  the  plea  roll  is  made  up.     1  Burr. 
362.  Far  v.  Benn.    And  where  one  of 
two  plaintiffs  died  before  interlocutory 
judgment,  but  the  suit  went  on  to  exe- 
cution in  the  name  of  both,  the  plain- 
tiff was  permitted,  even  after  a  motion 
to  set  aside  the  proceedings   for  this 
irregularity,  to  suggest  the  death  of  the 
other  on  the  roll,  and  to  amend  the 
capias  ad  satisfaciendum,  without  paying 
costs.     5  T.  R.  577.  Newnham  v.  Law. 
But  as  no  new  person  is  introduced, 
there  is  no  occasion  in  these  cases  to 
revive    the  judgment.      Tidd*s  Pract. 
1047. 

If  one  of  several  defendants  dies  after 
judgment,  and  before  execution,  it 
was  formerly  holden  that  a  scire  facias 
must  be  brought  against  the  personal 
representative  of  the  deceased.  Yelv. 
208.  Spencer  v.  Rutland.  But  this  case 
is  denied   to  be  law  by   Lord  Bolt, 
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Comb.  441  •  Pennoyer  V.  Brace.  After- 
wards it  was  determined  that,  where  it 
b  necessary  to  revive  the  judgment, 
before  the  plaintiff  can  take  out  execu- 
tion, a  scire  facias  would  lie  against  the 
survivor  alone,  reciting  the  death,  and 
that  he  could  not  plead  that  the  heir  of 
the  deceased  had  assets  by  descent,  and 
pray  judgment  if  he  ought  to  be  charged 
alone;  for  at  common  law  the  charge 
upon  the  judgment  being  personal  sur- 
vives. See  antd,  50.  the  case  of  Norton 
and  Harvey f  cited  in  Treihewy  v.  Ack" 
land.  And  the  statute  of  Westminster  2., 
which  gives  an  eleyitf  does  not  take 
away  the  privilege  of  the  plaintiff,  but 
he  may  still  have  execution  at  the 
common  law  if  he  pleases :  but  if  he 
should,  after  the  allowance  of  this  writ, 
and  revival  of  the  judgment,  take  out 
an  elegit  to  chaise  the  land,  the  party 
may  have  remedy  by  suggestion,  or  else 
by  auditd  quereld,  or  perhaps  upon  mo- 
tion. Sir  T.  Raym  26.  Edsar  v.  Smart. 
S.  C.  I  Lev.  30.  and  S.  C.  cited  Carth. 
106.  Panton  v.  ffaiL  3  Bac  Abr.  698. 
4  Bac.  Abr.  419. ;  see  antd,  51.  note  (4). 
But  it  seems  clear  that  where  there  are 
two  or  more  plaintiffs  or  defendants  in 
a  personal  action,  and  one  or  more  of 
them  die  after  judgment,  execution  by 
'  fi,  fa.  or  ca*  so.  may  be  had  within 
the  year  for  or  against  the  survivors 
without  a  scire  facias.  Moor,  367. 
Isam*B  case.  1  Ld.  Raym.  244.  Pen- 
noyer  v.  Brace.  S.  C.  1  Salk.  319. 
Carth.  404.  Comb.  441.  5  Mod.  338. 
1  Show.  402.  Howard  v.  PiU.  7  Mod. 
68.  Withers  v.  Harris,  S.  P.  But  the 
execution  must  agree  with  the  judg- 


ment, and  therefore  the  execution  must 
be  sued  out  in  the  joint  names  of  all  the 
plaintiffs,  or  defendants,  otherwise  it 
will  not  be  warranted  by  the  judgment. 
1  Ld.  Raym.  244.  Pennoyer  v.  Braee* 
S.  C.  1  Salk.  319.  Although  the  exe- 
cution on  a  joint  judgment  must  be 
joint,  yet  it  may  be  levied  upon  one  onlyt 
and  he  may  have  contribution  against 
the  others.  5  T.  R.  556.  Herries  v. 
Jamieson.    Bro.  Execution,  10. 

Next  of  marriage.  If  a  feme  sole 
obtain  judgment,^  or  if  a  judgment  be 
recovered  against  her,  and  she  many 
before  execution,  a  scire  facias  must 
be  brought  by  or  against  husband  and 
wife,  in  order  to  execute  the  judgment 
See  the  form  of  the  scire  facias  by  hus- 
band and  wife,  Tidd's  Pract.  Formsy 
489.  2  Rich.  Prac.  C.  P.  402.  Thes. 
Brev.  256.  265.  Clift  681. ;  and  against 
husband  and  wife,  Tidd's  Fnct.  Fonns, 
440.  Thes.  Brev.  247. 251.(^)  It  is  not 
necessary  to  lay  a  venue  where  the 
marriage  was  solemnised,  it  being  a 
matter  of  surmise,  to  which  no  venue  is 
necessary.  2  Str.  775.  Blake  v.  Bode* 
mead.  S.  C.  2  Ld.  Raym.  1504.  If  a 
verdict  be  found  on  a  plea  of  coverture 
for  the  wife,  who  has  been  sued  as  a 
feme  sole,  it  has  been  determined,  that 
it  is  irregular  to  sue  out  execution  for 
the  costs,  in  the  name  of  husband  and 
wife,  without  a  scire  facias ;  bnt  the 
wife  may  take  out  execution  in  her  own 
name,  because  the  plaintiff,  having  de- 
clared against  her  as  sole,  is  concluded 
from  denying  it.  Dougl.  637.  Wortley 
V.  Rayner,  {h) 

If  husband  and  wife  obtain  judgment 


(jy)  [Where  an  action  is  brought 
against  sl  feme  soky  who  marries  af^er 
the  commencement  of  the  suit  but  be- 
fore the  trial,  it  has  been  held  not  ne- 
cessary to  sue  out  a  scire  facias  to  make 
the  husband  a  party  to  the  record.   The 


objection,  it  is  said,  ought  to  be  taken 
by  plea  where  the  marriage  takes  place 
before  judgment  11  M.  &  W.  78. 
Walker  v.  GoUing.'] 

(A)  If  interlocutory  judgment  be  ob- 
tained against  B.feme  sole  on  a  contract. 
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for  a  debt  due  to  the  wife  before  mar- 
riage, and  the  wife  die  before  execu- 
tion,  the  husband  alone  may  have  a 
tcirefaeiaM  without  taking  out  adminis- 
tration ;  or  may,  it  seems,  sue  out  execu- 
tion in  the  name  of  himself  and  wife 
without  a  9eirefaeUu;  for  the  nature  of 
the  debt  is  altered  by  the  judgment, 
and  it  is  become  a  debt  due  to  the 
husband.  Cro.Eliz.844>.  Butier  v.DelL 
1  Sid.  8S7.  JEyrts  v.  Coward.  1  Mod. 
179.  Mileis  case.  Cro.  Car.  208.  Bea- 
mand  v.  Long.  S  Mod.  189.  Obrian  v. 
Ram.  4  Bac.  Abr.  420.  If  judgment 
be  recovered  by  a  feme  soiey  and  she 
marry,  and  then  the  husband  and  wife 
sue  out  a  scire  faeias  upon  the  judg- 
ment, and  have  an  award  of  execution, 
and  afterwards  the  wife  die,  the  hus- 
band alone  may  have  a  scire  facias  to 
execute  the  judgment  i  Salk.  116. 
Woodyer  y.  Gresham.  S.  C.  Skin.  642. 
Comb.  455.     Carth.  415.  (t) 

And  in  like  manner  if  a  scire  faeias 
is  brought  against  husband  and  wife 
upon  a  judgment  recovered  against  her 
when   sole,  and  execution  is  awarded 


thereon  against  both,  and  afterwards 
the  wife  dies,  a  scire  facias  may  be  sued 
out  against  the  husband  after  her  death 
to  have  execution  of  the  judgment 
against  him.  3  Mod.  186.  Obrian  v. 
Ram.  S.  C.  Carth.  40.  Comb.  10^. 
S.C.  cited  Comb.  455.  1  Salk.  116. 
Skin.  683.  4  Bac.  Abr.  420.  But  if 
husband  and  wife  recover  judgment 
for  a  debt  due  to  the  wife  as  ex- 
ecutrix, and  the  wife  die,  the  husband 
shall  not  have  a  scire  facias  upon  the 
judgment,  but  the  succeeding  executor 
or  administrator.  Cro.  Car.  206.  227. 
Beamond  v.  Lonff.  Sir  W.  Jones,  248. 
S.C. 

So  if  a  man  obtain  interlocutory  judg- 
ment and  become  a  bankrupt  before 
final  judgment,  his  assignees  may  pro- 
ceed to  final  judgment  in  his  name,  and 
then  sue  out  a  scire  facias  in  their  own 
name  to  have  execution.  2  Wils.  372. 
Hewit  v.  ManielL  (Jt)  So  if  a  man  re- 
cover final  judgment,  upon  which  the 
defendant  brings  a  writ  of  error,  and 
the  plaintiff  become  a  bankrupt  pending 
the  writ  of  error,  his  assignees  ought  to 


and  she  marry  before  final  judgment, 
the  plaintiff  may  proceed  to  final  judg- 
ment and  execution  against  the  wife 
without  a  scire  facias.  4  East,  521. 
Cooper  V.  Hunckin.  So  in  ejectment 
against  a  feme  sole  who  marries  before 
▼erdict,  the  plaintiff  may  proceed  to 
judgment  and  issue  an  habere  facias 
poMsessionem^  without  a  scire  facias. 
3  M.  &  S.  557.  Doe  v.  Butcher. 

(t)  [But  if  the  husband  has  not 
been  made  party  to  the  judgment  by 
scire  facias  in  the  lifetime  of  the  wife, 
he  cannot,  after  her  death,  have  a  scire 
faeias  to  execute  the  judgment,  unless 
he  takes  out  administration  to  her. 
2  B.  &  Ad.  273.  Beits  v.  Kimpton.  So 
if  judgment  be  recovered  by  &  feme 
sole  for  the  penalty  of  a  bond  con- 
ditioned for  the  payment  of  an  annuity 


to  her,  and  she  marries,  and  then  the 
annuity  is  in  arrear,  and  afterwards  the 
wife  dies,  the  husband  cannot  have  a 
scire  facias  under  the  stat  8  &  9  W.  3. 
ell.  (see  antd,  Vol.1,  p. 58. note  (1)), 
in  order  to  have  execution  awarded  for 
such  arrears,  except  as  administrator  to 
his  wife.    2  B.  &  Ad.  273.] 

{h)  But  wherever  the  defendant  has 
an  opportunity,  he  may  plead  the  bank- 
ruptcy of  the  plaintiff*,  and  an  assign- 
ment of  his  effecU ;  15  East,  622.  Kin- 
naerv.  Tarrant.  [4  B.  &  C.  920.  Biggs 
V.  Cox.  7  D.&  R.  409.  S.  C.  10  A.  &  E. 
623.  iS^tt^itn  V.  Sutton.  2  P.  &  D.  533. 
S.  C]  ;  but  it  is  not  sufficient  to  shew 
that  he  has  committed  an  act  of  bank- 
ruptcy not  followed  up  by  a  commission. 
2T.R.479.   Foster  Y.AUanson. 
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proceed  to  an  affirmance  of  the  judg- 
ment in  the  bankrupt's  name,  and  then 
sue  out  a  scire  facias  in  their  own 
names  upon  the  judgment  to  have 
execution.  1  T.  R.  463.  Kretchman 
v.  BeytT.  2  T.  R.  45.  Winter  v. 
Kretchman.  1  Mod.  93.  Monkey. Mor^ 
ris.  1  Vent-  193.  S.  C.  2  Wils.  372. 
378.  Hewitt  v.  MantelL  However, 
where  the  plaintiff  became  a  bankrupt, 
between  interlocutory  and  final  judg- 
ment, and  took  out  execution  in  his 
own  name,  though  regularly  the  assig- 
nees ought  to  have  brought  a  scire  facias 
on  the  final  judgment,  and  have  sued 
out  execution  in  their  own  names,  yet 
the  court  refused  to  interfere  to  set 
aside  the  proceedings.  3  T.  R.  437. 
Waugh  v.  Atisien.  (/)  And  it  is  suffi- 
cient if  the  scire  facias  by  the  assig- 
nees states  generally  that  he  became 
a  bankrupt  within  the  true  intent  and 
meaning  of  the  statutes,  &c,  and  that 
his  goods  and  effects  were  afterwards  in 
due  manner  assigned  to  the  plaintiffs, 
without  alleging  that  the  party  was 
declared  a  bankrupt,  or  his  effects  as- 
signed by  deed.  2  T.  R.  45.  Winter 
V.  Kretchman.  See  the  form  of  the 
writ,   Tidd's    Pract   Forms,    440.  (»i) 


And  lastly  as  to  death  ;  which  may 
be  considered  either  as  it  happens 
before  or  after  final  judgment  At 
common  law  the  death  of  the  plaintiff 
or  defendant,  at  any  time  before  ftnai 
judgment,  would  have  abated  the  suit 
But  now  by  statute  17  Car.  2.  c.  8. 
s.  1.  it  is  enacted,  that  *'in  all  actions 
<<  personal,  real,  or  mixed,  the  death  of 
^^  either  party  between  the  verdict  and 
<<  the  judgment  shall  not  be  alleged 
'*  for  error,  so  as  such  judgment  be 
'^  entered  within  two  terms  after  such 
'<  verdict"  It  is  holden,  that  the  death 
of  either  party  before  the  assizes  is  not 
remedied ;  but  if  the  party  die  after  the 
assizes  begin^  though  the  trial  be  after 
his  death,  it  is  within  the  remedy  of 
the  statute ;  for  the  assizes  are  but  one 
day  in  law,  and  this  is  a  remedial  law, 
and  shall  be  construed  favourably.  1 
Salk.  8.  Amm.  7  T.  R.  32.  note  (a). 
And  in  like  manner  and  for  the  like 
reason  it  was  adjudged,  that  if  the  de- 
fendant die  after  the  first  day  of  the 
sittings^  and  before  the  trial,  it  is  reme- 
died. 7  T.  R.  31.  Jacobs  v.  Mi^ 
niconi.(n)  The  judgment  upon  this 
statute  is  entered  by  or  against  the 
party,  as  if  he  were  living ;  1  Salk.  42. 


(/)  [1  B.  &  Ad.  464.  Guinness  v. 
Carrollj  by  Taunton  J.  Accord.  See 
also  6  ScoU,  N.  R.  577. 581,  582.  Och- 
terlony  v.  Gibson,'] 

(m)  [See  3  B.  &  C.  1 92.  Fletcher  v. 
Pogson.    5D.&  R.  l.S.C] 

(n)  [But  where  notice  of  trial  having 
been  given  for  the  first  sittings  in  Term 
was  afterwards  countermanded  to  the 
second  sittings  in  the  same  term,  which 
was  on  the  6th  of  May ;  and  the  de- 
fendant died  at  eleven  o'clock  at  night 
on  the  5th  of  May;  and  on  the  6th 
the  cause  was  tried ;  the  judgment  was 
set  aside.  8  B.  &  P.  549.  Taylor  v. 
Harris.  However,  all  the  causes  tried 
by  adjournment  from  the  first  day  of 
a  sittings  in  term  are  to  be  regarded 


as  tried  on  that  day.  Cheetham  v. 
Sturtevant.  1  Dowl.  &  L.  631.  Hence 
it  seems  to  follow  that  if  the  party  dies 
after  the  sittings  begin,  and  the  cause  is 
tried  during  those  sittings,  though  after 
his  death,  the  case  is  within  the  remedy, 
of  the  statute. — This  statute  is  not  con- 
fined to  such  actions  as  would  have 
survived  to  the  personal  representative. 
Therefore  an  executor  may  enter  up 
judgment  on  a  verdict  obtained  by  his 
testator  in  an  action  for  libel.  2  B.  & 
Ad.  966.  Palmer  v.  Cohen.  But  the. 
statute  does  not  apply  to  cases  of  non- 
.suit ;  and  therefore,  where  a  cause  was 
tried  in  Decembery  and  the  plaintiff 
nonsuited,  and  the  defendant  died  on  the 
5th  of  Tanvar^  following,  and  afterwards 
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Weston  y.  James  ;  and  it  should  be  en- 
tered, or  at  least  signed,  within  two 
terms  after  the  verdict ;  for  signing  the 
judgment  is  an  entering  of  it  within  the 
statute ;  1  Sid.  S85.  ffelie  v.  Baker. 
Barnes^  261.  Webb  v.  Spurrell ;  but 
there  can  be  np  execution  without  a  scire 
facias  to  revive  the  judgment.  1  Wils. 
302.  JEarl  v.  Brown,  (o)  And  as  the 
judgment  is  general  against  the  party, 
as  if  he  were  living  at  the  time  it  was 


entered,  so  the  scire  facias  must  follow 
the  judgment,  and  recite  it  as  if  it  had' 
been  entered  in  his  lifetime ;  or  in 
other  words,  the  scire  facias  must  be  in 
the  usual  form  the  writ  is  conceived  in, 
when  brought  by  or  against  the  personal 
representatives  of  a  person  against 
whom  a  judgment  has  been  obtained. 
2  Ld.  Raym.  1280.  Colebech  v.  Peck. 
See  1  Lev.  277.  Burnet  v.  Holden.  (p) 
By  a  subsequent  statute,  8  &  9  W.  S. 


judgment  was  signed,  and  a  scire  facias 
issued  by  the  administrator  to  revive 
it,  the  scire  facias  was  set  aside  as  ir- 
regular. 10  B.  &  C.  480.  Dowbiggin  v* 
Harrison. — If  the  lessor  of  the  plain- 
tiff in  ejectment  dies  after  issue  joined 
and  before  trial,  or  even  after  trial,  and 
before  payment  of  costs,  the  defendant 
cannot  recover  his  costs  against  the 
lessor's  executor  or  administrator ;  for 
the  consent  rule  was  merely  personal, 
to  make  the  party  liable  to  an  at- 
tachment, if  he  refused  to  pay  the  costs. 

1  B  &  C.  284.  Doe  v.  Grundy.  2  D. 
&  R.  437.  S.  C.  2  Wils.  7.  Thrustout 
y.Bedwell.  2  Smith,  407.  Doe  y.  Ford. 
Roscoe  on  Real  Actions,  607.  Adams' 
Eject  3S5.  3d  ed.  For  the  same  rea- 
son, if  the  lessor  of  the  plaintiff  dies 
before  the  commission  day  of  the  as- 
sizes, and  the  plaintiff  is  nonsuited  on 
account  of  the  defendant's  not  confes- 
sing, &c.,  the  executor  or  administrator 
of  the  lessor  cannot  recover  any  costs. 

2  Wils.  7«  But  where  husband  and  wife 
were  lessors,  and  the  husband  died 
after  entering  into  the  rule,  the  wife 
was  held  liable  for  costs.  Harrison, 
L.  &  T.  835.  3d  ed.  And  costs,  taxed 
upon  the  common  rule  by  consent, 
have  been  ordered  to  be  paid  by  the 
defendant  to  the  representative  of  the 
lessor  of  the  plaintiff,  who  died  after 
trial.     Barnes,  119.] 

(o)  [But  where  the  plaintiff's  attor- 
neys gave  the  defendant's  attorneys  their 
own  undertaking  as  security  for  costs ; 


and  the  defendant  obtained  a  verdict 
and  died,  and  judgment  was  entered  up 
in  his  name  within  two  terms ;  it  was 
held,  that  the  attorney  for  such  deceased 
party,  having  a  claim  against  his  estate 
in  respect  of  the  costs,  might  enforce 
the  security,  to  satisfy  such  claims, 
without  any  scire  facias  having  been 
sued  out  by  the  personal  representatives. 
4  B.  &  Ad.  590.  Chauvel  v.  Chimelli. 
1  Nev.&M.731.  S.C] 

(p)  [The  judgment  entered  up 
under  this  statute  will  bind  the  land  in 
the  hands  of  the  terretenant.  Saun- 
ders  V.  M^Gowan^  1  Dowl.  &  L.  405. 

If  either  party  die  after  a  special 
verdict,  or  special  case,  and  pending 
the  time  taken  for  argument  or  advising 
thereon,  or  on  a  motion  in  arrest  of 
judgment,  or  for  a  new  trial,  judgment 
may  be  entered,  at  common  law,  after 
his  death,  as  of  the  term  in  which  the 
postea  was  returnable,  or  judgment 
would  otherwise  have  been  given,  nunc 
pro  tunc;  that  the  delay  arising  from 
the  act  of  the  court  may  not  turn  to  the 
prejudice  of  the  party.  Tidd's  Pract.M2. 
9th  ed.  9  Bing.  85.  Carlisle  v.  Gar- 
land. 2M.  &SC.180.S.C.  So  a  judg- 
ment may  be  entered,  nunc  pro  tuncy 
without  reference  to  the  statute  of  Car. 
2.,  where  a  verdict  has  been  taken 
subject  to  an  award,  and  the  award  is 
made  in  the  lifetime  of  both  parties,  but 
the  successful  party  dies  pending  a  rule 
to  set  aside  the  award.  8  Bing.  29. 
Bridges  v.  Smyth.   1  M.  &  Sc.  93.  S.C. 
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c.  11.  8.6.  it  IS  eoacted,  '*  that  in  all 
**  actions  to  be  commenced  in  any  court 
*^  of  record,  if  the  plaintiff  or  defendant 
'^  happen  to  die,  after  interlocutory  and 
'^  before  final  judgment^  the  action  shall 


'^  not  abate  by  reason  thereof,  if  such 
'<  action  might  be  originally  prosecuted 
'^  or  maintained  by  or  against  the  exe- 
«  cutors  or  administrators  of  the  party 
'^  dying  (9) ;  but  the  plaintiff,  or  if  he 


But  judgment  cannot,  at  common  law, 
in  any  case  be  entered  nunc  pro  tuncy 
unless  the  delay  be  attributable  to  the 
act  of  the  court.  4  Taunt.  702.  Cbp- 
ley  V.  Day.  1  Y.  &  J.  S68.  Law- 
rence V.  Hodgson.  —  By  rule  of  all  the 
courts  (4  W.  4.  Pleading,  No.  3.),  "  all 
^'judgments,  whether  interlocutory  or 
''  final,  shall  be  entered  of  record  of  the 
**  day  of  the  month  and  year,  whether  in 
*'  term  or  vacation,  when  signed,  and  shall 
<<  not  have  relation  to  any  other  day : 
**  Provided  that  it  shall  be  competent  for 
"  the  court  or  a  Judge  to  order  a  judg- 
"  ment  to  be  entered  nunc  pro  tunc." — 
This  rule  does  not  appear  to  have  made 
any  alteration  in  the  common  law  prac- 
tice as  above  stated.  Therefore,  since  the 
rule,  as  before,  judgment  maybe  entered 
up  nunc  pro  tunc,  where  the  delay  has 
arisen  from  the  act  of  the  court,  and 
not  from  the  act  of  the  party.  Thus 
in  Blewett  v.  Tregonning,  4  A.  &  £. 
1002.  5  Nev.  &  M.  308.  S.C,  where 
the  plaintiff  had  obtained  a  verdict,  but 
the  defendant  had  obtained  a  rule  nisi 
for  a  new  trial,  which  after  the  lapse  of 
a  year  had  been  discharged,  and  in  the 
meantime  the  defendant  had  died,  the 
court  ordered  judgment  to  be  entered 
nunc  pro  tunCy  though  more  than  two 
terms  had  elapsed  since  the  discharge 
of  the  rule,  it  appearing  that  the  delay 
was  pccasioned  by  the  taxation  of  the 
costs,  and  no  fault  being  specifically 
imputed  to  the  plaintiff.  So  in  Evans 
v.  Beesy  2  Q.  B.  334.  1  G.  &  D.  579. 
S.  C,  the  defendant  in  replevin  had  ob- 
tained a  verdict  on  the  spring  circuit ; 
and  in  Easter  Term  following,  the 
plaintiff  moved  the  court  for  a  rule  to 
shew  cause  why  the  verdict  should  not 


be  set  aside  and  a  new  trial  had :  The 
court  took  time  to  consider  whether 
they  should  grant  a  rule,  but  afterwards, 
at  the  close  of  the  same  term,  refused 
it :  Meanwhile  the  defendant  had  died, 
and  judgment  was  not  entered  up 
within  two  terms  of  the  verdict,  but  it 
was  entered  afterwards  on  a  day  not  so 
distant  from  the  end  of  the  second  term, 
as  the  number  of  days  which  the  court 
had  taken,  in  the  first  term  after  the 
verdict,  for  consideration :  After  error 
brought,  the  court  allowed  the  record 
to  be  amended,  by  entering  the  judg- 
ment nunc  pro  tunc  of  a  day  within  the 
second  term.  But  on  the  other  hand, 
the  proviso  in  the  rule  applies  only,  as 
formerly,  to  authorise  the  entry  nunc 
pro  tunc  in  cases  where  the  delay  has 
arisen  from  the  act  of  the  court  2  M. 
h  W.  535.     Lanman  v.  Lord  Audleg. 

4  Bing.  N.  C.  116.  Vaughan  v.  Wilson. 

5  Scott,  404.  S.  C.  7  Dowl.  584. 
Doe  V.  Crisp.  Therefore,  where  by 
the  terms  of  a  judge's  order,  made  by 
consent,  a  plaintiff  is  to  be  at  liberty 
to  sign  judgment  for  debt  and  costs,  on 
a  particular  day,  but  before  that  day 
the  defendant  dies,  the  court  will  not 
permit  the  plaintiff  to  enter  judgment 
nunc  pro  tuncj  as  of  the  day  when  the 
consent  was  given.  1  Dowl.  N.  S.  855. 
Wilhins  v.  Cautg.  Where  an  issue  has 
been  tried  on  an  order  made  upon  a 
rule  under  the  Interpleader  Act  (1  & 
2  W.  4.  c.  7.  s.  8.),  it  has  been  doubted 
whether  the  court  can  order  the  pro- 
ceedings to  be  entered  up  other  than 
according  to  their  true  date.  2  Bing. 
N.  C.  149.  Lambirth  v.  Barrington. 
2  Scott,  263.  S.  C] 

{q)  Therefore  in  4  Taunt  884.  /re- 
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**  he  dead  after  such  interlocutory  judg- 
**  meot,  his  executors  or  administratorB, 
^*  shall   and   maj  have  a  scire  facias 
<'  against  the  defendant,  if  living  after 
*'  such  interlocutory  judgment,  or  if  he 
"  died  after,  then  against  his  executors 
**  or  administrators,  to  shew  cause  why 
*^  damages  in  such  action  should  not  be 
'<  assessed  and  recovered   by  him  or 
*^  them ;  and  if  such  defendant,  his  exe- 
'*  cutors  or  administrators,  shall  appear 
*^  at  the  return  of  such  writ,  and  not 
*^  shew  or  allege  any  matter  sufficient 
'^  to  arrest  the  final  judgment,  or  being 
"  returned  warned,  or  upon  two  writs 
''  of  scire  faciasy  it  be  returned,  that  the 
^  defendant,  his  executors  or  adminis- 
'^  trators,  had  nothing  whereby  to  be 
^  summoned,  or  could  not  be  found  in 
*^  the  county,  shall  make  default,  that 
^'thereupon  a  writ  of  'inquiry  of  da- 
^  mages  shall  be  awarded,  which  being 
'' executed    and    returned,    judgment 
'^  final  shall  be  given  for  the  plaintifi*, 
*'  his  executors  or  administrators,  pro- 
*^  secuting  such  writ  or  writs  of  scire 
**  facias  against    such  defendant,    his 
**  executors  or  administrators,  respect- 
^  ively."    See  the   form  of  the  scire 
faciaSf  where  one  of  the  parties  dies 
after  interlocutory  judgment,  and  be- 
fore the  issuing  of  a  writ  of  inquiry, 
Tidd*8  Pract.  Forms,  441. ;  and  where 
the    death  happens  after  the  issuing, 
and  before  the  execution  of  the  inquiry, 
Clift.  680.      Lill.  Ent.  647.     1  Rich. 
Prac  C.  P.  386.  5th  ed.  Tidd's  Pract 
Forms,  442.     Imp.  C.  P.  528.*4th  ed. ; 


and  where  the  death  happens  after  the 
execution,  and  before  the  return  of  the 
inquiry.  Imp.  C.  P.  527. 4th  ed.  Tidd's 
Pract  Forms,  444.;  and  for  the  form 
of  final  judgment  thereon,  see  Tidd's 
Pract  Forms,  461.  If  the  party  dies 
before  interlocutory  judgment,  it  is  a 
case  not  within  the  statute ;  and  there- 
fore  it  will  be  irregular  to  sign  interlo- 
cutory judgment  after,  and  proceed 
upon  the  statute.  1  Wils.  315.  Wallop 
y.  IrwifU 

Where  the  death  of  either  party  hap- 
pens after  interlocutory  judgment,  and 
before  the  execution  of  the  writ  of  in- 
quiry, the  form  of  the  scire  facias  ought 
to  be  for  the  defendant,  or  his  execu- 
tors or  administrators,  to  shew  cause 
why  the  damages  should  not  be  assessed 
and  recovered  against  them;  1  Salk. 
315.  Smith  y.  Harmon.  Lill.  Ent  647. 
1  Rich.  Prac.  C.  P.  386.  Tidd's  Pract 
Forms,  444.  Imp.  C.  P.  528.  Imp. 
K.  B.  391.  4th  ed. ;  though  the  form 
in  Clift  680.  is  to  shew  cause  why  the 
plaintiff  should  not  recover  his  damages, 
&c  and  to  hear  the  judgment  of  the 
court  thereupon.  6  Mod.  144.  Smith 
y.  Harmon.  And  where  the  party  dies 
after  the  execution  of  the  writ  of  in- 
quiry, but  before  the  return  of  it^  the 
wire  facias  must  be  to  shew  cause  why 
the  damages  assessed  by  the  jury  should 
not  be  adjudged  to  the  plaintiff,  or  his 
executors  or  administrators.  1  Wils. 
243.  Goldsworthy  y.  SouthcotL  See 
antd,  6.  note  (2),  and  1  T.  R.  388. 
Wright  Y.NtOt. 


land  y.  Champneys^  it  was  held  that  an 
action  for  a  libel  abated  by  the  death 
of  the  plaintiff,  after  interlocutory  judg- 
ment, and  after  the  execution  of  a  writ 
of  inquiry,  but  before  the  day  in  banc. 
And  where  the  plaintiff  sued  two  de- 
fendants, against  one  of  whom  he  pro- 
ceeded to  outlawry,  and  the  other  died 
VOL.11.  PABTI.^ 


after  interlocutory  and  before  final 
judgment,  it  was  held  that  the  plaintiff 
could  not  proceed  on  this  statute 
against  the  executors  of  the  deceased ; 
for  notwithstanding  the  outlawry  the 
action  remained  joint,  and  survived 
against  the  other  defendant  1  M.  &  S. 
242.  Forts.OUver. 
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The  final  judgment  upon  the  writ  of 
inquiry,  after  interlocutory  judgment 
revived  by  scire  facias  under  the  sta- 
tute 8  &  9  W.  3*,  must  be  against  the 
executor  or  administrator,  and  not 
against  the  testator  or  intestate  himself, 
as  it  is  upon  the  statute  17  Car.  2.; 
and  therefore  it  cannot  be  pleaded  as  a 
judgment  against  the  testator  or  intes- 
tate.  1  Salk.  42.  Weston  v.  James. 
And  where  the  defendant  dies  after 
interlocutory  and  before  final  judgment, 
the  plaintifi'  must  sue  out  two  writs  of 
scire  facias  to  entitle  himself  to  take  out 
execution ;  one  before  final  judgment 
to  make  the  executors  or  administraf 
tors  parties  to  the  record,  the  other 
after  final  judgment  to  give  them  the 
jopportunity  of  pleading  the  want  of 
assets,  or  any  other  matter  that  an 
executor  may  plead  in  his  defence  to  a 
sdre  facias  brought  upon  a  final  judg- 
ment obtained  against  his  testator ;  for 
it  would  be  unreasonable  that  the  exe* 
cutors  or  administTators  should  be  in  a 
worse  situation,  where  their  testator  or 
intestate  died  before  final  judgment, 
than  they  would  have  been  in,  if  he 
had  died  after.  Say.  Rep.  266.  Tom- 
kins  v.  Gratton.  (r) 

We  have  already  observed,  antd,  6. 
note  (1),  that  if  either  plaintifiP  or  de- 


fendant die  after  final  judgment  ahd  be* 
fore  execution,  a  scire  fadas  must  be 
sued  out  by  or  against  his  executors  or 
administrators,  or,  if  the  defendant  die^ 
against  his  heir  and  terre-tenants.  If 
any  of  the  executors  are  feme  coverts, 
their  husbands  must  be  made  parties  to 
the  scire  facias.  And  though  an  execu- 
tor or  adminbtrator  become  bankrupt, 
he  may  still  proceed  by  scire  facias^  as 
the  bankruptcy  does  not  afiect  his  re- 
presentative character*  A  scire  facias 
may  be  sued  out  either  by  or  against 
the  executor  of  an  executor  who  has 
proved  the  will,  for  he  is  executor  of 
the  first  testator ;  but  an  administrator 
of  the  executor  does  not  represent  the 
testator,  nor  does  the  executor  or  ad- 
ministrator of  an  administrator  repre- 
sent the  first  intestate.  Therefore  a 
scire  facias  cannot  be  sued  out  by  or 
against  either  of  them  to  revive  the 
judgment;  5  Rep.  9  b. ;  but  in  that  case 
there  must  be  taken  out  administration 
de  bonis  non^  as  it  is  called,  that  is,  of 
such  goods  as  are  left  unadministered 
by  the  executor  or  administrator. 

If  a  judgment  be  recovered  against 
an  executor  who  dies  intestate,  a  scire 
facias  will  lie  upon  the  judgment  against 
the  administrator  de  bonis  non  of  the 
testator,  for  he  comes  in  the  place  of 


(r)  [So  in  a  modem  case  before  the 
House  of  Lords,  the  defendant  died  in- 
testate after  interlocutory  judgment, 
and  a  writ  of  inquest  of  damages  ex^ 
ecuted ;  but  before  it  was  returned,  the 
plaintiff  declared  in  scire  facias  against 
the  administrator,  who  pleaded  plene 
administranitt  and  set  forth  in  his  pleas 
divers  specialties  due  and  owing  from 
the  intestate,  and  charging  the  estate : 
The  plaintiff  having  replied,  admitting 
the  truth  of  the  pleas^  and  praying 
judgment  and  execution  of  the  goods  of 
the  intestate  guando  acdderint^  entered 


up  final  judgment  "  to  have  execution 
^*  against  the  defendant,  as  administrator, 
*^  according  to  the  force,  form,  and  effect 
**of  the  said  reoocery  i'  no  recovery 
having  been  before  stated  in  any  part 
of  the  proceedings  on  the  record,  and 
no  final  judgment  having  been  given  in 
the  original  action,  and  no  provision 
being  made  by  the  judgment  for  the 
payment  of  the  specialty  debts:  And  it 
was  held  that  the  judgment  was  erro- 
neous, and  it  was  reversed  with  costs. 
1  Bligh,  N.&  138.   Poulett  v.  Wights 
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the  testator^  and  being  for  a  debt  of  the 
testator,  is  liable :  But  an  administrator 
de  bams  non  could  not  hay^  a  scire  fixeiat 
upon  a  judgment  obtained  by  the  exe- 
cutor of  the  testator,  but  was  put  to  his 
action;  for  he  comes  paramount  the 
judgment,  and  is  no  party  thereta  Cro. 
Car.  167.  Snapev.Norgate.  S.C.  1  Rol. 
Abr.  890.  (T.)  pi.  S.  Sir  W.  Jones,  214. 
But  now  bj  statute  17  Car.  2.  c  8.  s.  2., 
"  Where  any  judgment  after  a  verdict 
*^  shall  be  had,  by  or  in  the  name  of  any 
**  executor  or  administrator,  in  such 
*'  case  an  administrator  de  bonis  non 
^  may  sue  forth  a  scire  facias^  and  take 
^  execution  upon  such  judgment."  In 
the  construction  of  this  statute  it  has 
been  holden,  that  since  an  administrator 
de  bonis  non  may  by  virtue  of  the  Act 
Commence  an  execution  (that  is,  by 
scire  facias)  on  a  judgment  obtained  by 
an  executor  or  administrator,  it  is  within 
the  equity  of  the  Act,  that  he  may  per- 
fect an  execution  already  begun  by  the 
executor  or  administrator ;  for  the  right 
now  comes  to  him.  1  Salk.  323.  Clerk 
V.  Withers,  But  still,  if  an  executor 
brings  a  scire  ftdas  on  a  judgment  or 
recognisance,  and  has  judgment  quod 
kabeat  exeeutionem,  and  dies  intestate, 
the  administrator  de  bonis  non  must 
bring  a  scire  faciei  upon  the  original 
judgment,  and  cannot  proceed  upon  the 
judgment  in  the  scire  facias.  2  Ld. 
Raym.  1049.  Treviban  v.  Latorence, 
See  the  form  of  a  scire  facias  for  or 
against  an  executor  or  administrator  to 
revive  a  judgment  obtained  by  or  against 
the  testator  or  intestate,  Co.  £nt  617. 
a.  618.  b.  Lill.  Ent  638,  639,  6f0. 
&^.  659.  Thes.  Brev.  228.  240,  241. 
250.  252.  1  Rich.  Prac.  C.  P.  378, 
S79,  380.  2  Rich.  Prac.  C.  P.  400. 
Imp.  C.  P.  517,  518.  4th  ed.  Imp. 
K.  B.  385,  386.  4th  ed.  Tidd's  Pract 
Forms,  447,  448,  449. 

Where  a  judgment  is  had  against  one 
who  dies  before  execution,  it  is  said  that 


a  scire  facias  will  not  lie  against  his  heir 
and  terre-tenants,  until  a  nihil  is  return- 
ed to  a  scire  facias  against  his  personal 
representatives;  Carth.  107.  Ponton  v. 
HaU;  but  when  nihU  is  returned,  the 
plaintiff  may  have  a  scire  facias  against 
the  heir  of  the  defendant,  either  alone, 
or  jointly  with  the  tenants  of  the  lands, 
whereof  the  defendant  was  seised  at  the 
time  of  the  judgment,  or  at  any  time 
after.  See  antd,  p.  7.  note  (4),  p.  8. 
notes  (8),  (9> 

Jn  a  scire  facias  against  the  terre-tcr 
nants,  if  the  heir  and  others  are  returned 
terre-tenants,  the  defendants  cannot  ob- 
ject that  a  scire  facias  should  first  issue 
against  the  heir,  before  the  WTit  should 
issue  against  them  as  terre-tenants. 
Cro.  Eliz.  896.  Sir  C.  Heydon's  case. 
S.  C.  Co.  Ent  619.  But  it  seems  to 
be  the  better  opinion,  that  the  terre- 
tenants  alone  are  not  to  be  charged, 
until  the  heir  be  summoned,  or  that  it 
be  returned  that  there  is  no  heir,  or 
that  the  heir  has  not  any  lands  to  be 
bharged;  for  the  heir  may  have  a  re- 
lease to  plead,  or  oth^r  matter  to  bar  the 
execution.  Bac.  Abr.  Scire  Facias,  41 8. 
See  antd,  p.  8.  note  (8). 

Where  there  are  several  defendants, 
and  one  of  them  dies  before  execution, 
since  the  charge  upon  the  judgmient  sur- 
vives as  to  the  personalty,  though  not 
to  the  realty,  as  we  have  already  shewn, 
the  plaintiff  may  have  a  scire  facias 
framed  upon  the  special  matter,  namely, 
against  the  survivor,  to  shew  cause  why 
the  plaintiff  should  not  have  execution 
against  him  of  his  goods  and  chattels, 
and  of  the  moiety  of  his  lands,  and 
against  the  heir  and  terre-tenants  of  the 
deceased,  to  shew  why  the  plaintiff 
should  not  have  execution  of  a  moiety 
of  the  lands  of  the  deceased  without 
mentioning  any  goods.  Carth.  107- 
ParUon  v.  Holly  per  HoU  C.  J. 

There  is  another  writ  of  scire  facias 
against  the  terre-tenants  upon  a  writ  of 
X  2 
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error  to  reverse  a  fine  or  recovery ;  but 
this  writ  is  said  by  Lord  Holt  to  be  dis- 
cretionary, and  not  stricti  jufiSf  but  yet 
to  have  been  the  constant  and  usual 
course  of  the  court,  and  therefore  not  to 
be  departed  from.  See  the  form  of  the 
award  of  it,  post,  92, 93.,  in  the  case  of  a 
recovery^  and  Co.  Ent.  233.  b.  in  the 
case  of  a  fine.  And  the  terre-tenants 
caa  only  plead  a  release  of  errors,  to 


defend  their  own  possession)  or  for  the 
sake  of  purchasers;  but  they  cannot 
plead  in  abatement  of  the  writ»  be^ 
cause  they  are  not  parties  to  the  suit. 
Carth.  111.  The  Earl  of  Pembroke's 
case.  S.  C.  Skin.  273.  S.P.  I  Burr.  359, 
360.  Hall Y.Wbodcock.  And  there  is 
no  necessity  in  such  case  for  a  scire 
facias  against  the  heir.  1  Burr.  412. 
Sheepshanks  v.  Lucas,  (s) 


(s)  [On  the  principle  before  stated 
(anthy  p.  6.  72 1.),  that  a  person  not  a 
party  to  the  record  shall  not  be  affected 
by  it  without  a  scire  facias^  it  has  been 
established,  that  where  judgment  has 
been  obtained  against  the  public  ofiicerof 
a  banking  company  sued  on  their  behalf 
understate  7  Geo. 4*.  c.  46.  s.  9.,  the  proper 
mode  of  proceeding  to  execution,  under 
sects.  12  and  13.,  against  a  partner  not 
being  such  ofiicer,  is  by  scire  facias,  and 
not  by  suggestion,  on  the  roll.  11  A.  & 
£.  520.  Bosanquet  v.  Ransford.  3  N.  & 
P.  298.  S.C.  12A.&E.813.  2  G.&D. 
324.  S.C.inCara.Scacc.  6M.&W.217. 
Cross  y.Law.  6  Bing.  N.  C.  345.  Whit- 
tenbury  v.  Law.  8  Scott,  661.  S.  C.  But 
execution  may  be  issued  against  such 
ofiicer  himself,  without  first  suing  out  a 
scire  facias.  7  M.  &  W.  203.  Harwood 
V.  Lawy  Parke  B.  dubitante.  A  ere- 
ditor  wishing  to  issue  execution  against 
a  member  of  the  company  not  on  the 
record,  if  he  were  a  member  at  the  time 
of  the  judgment  and  execution,  has  a 
right  to  the  scire  facias  without  an  appli- 
cation to  the  court ;  but  if  the  members 
against  whom  he  should  sue  out  exe- 
cution should  prove  to  be  insolvent,  he 
may  then  apply  to  the  court,  so  as  to 
fix  the  original  members  at  the  time  the 
contract  was  made,  and  make  them  still 
liable.  In  that  case  he  must  come  to 
the  court  to  have  his  scire  facias.  6  M. 
&  W.  223.  See  7  M.  &  W.  206—210. 
And  in  moving  for  the  scire  facias,  in 


order  to  have  execution  against  former 
members  of  the  company,  he  must  shew 
that  he  has  made  substantial  and  band 
fide  endeavours  to  obtain  an  available 
execution  against  the  present  members  ; 
and  the  court  will  determine  on  the 
motion,  whether  sufficient  diligence  has 
been  used  in  the  particular  case.  12  A. 
&  E.  802.  Eardley  v.  Law.  4  P.  &  D. 
379.  S.  C.  A  scire  facias  is  necessary  in 
order  to  issue  execution  against  an  in- 
dividual shareholder,  on  a  judgment 
against  an  ofiicer  of  the  company,  not- 
withstanding the  Act  of  Parliament, 
under  which  the  judgment  was  obtained 
against  the  ofiicer,  enacts  that  every 
such  judgment  shall  be  executed  against, 
and  shall  have  the  like  effect  upon,  the 
person  and  estate  of  every  individual 
shareholder,  '<  as  if  he  had  been  by  name 
**  a  party  to  such  proceedings.**  10  M. 
&W.506.  Clowes  y.  Brettell.  2  Dowl. 
N.  S.  355.  Wingifield  v.  Barton.  In  a 
case  where  the  Act  requires  that  the 
execution  against  the  shareholder  shall 
not  issue  '*  without  leave  first  granted 
<<  by  the  court  in  which  such  judgment 
<<  shall  have  been  obtained,  upon  motion 
<<  in  court  and  after  notice  of  motion,** 
the  issuing  of  a  scire  facias  without  leave 
of  the  court  cannot  be  pleaded  as  a  de- 
fence  in  bar  of  the  action,  but  is  an 
irregularity  merely,  for  which  an  appli- 
cation may  be  made  to  the  court  to  set 
aside  the  writ,  1 1 M.  &  W.  452.  Brad- 
ley  V.  Eyre."} 
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4.  With  respect  to  a  scire  facias  to 
repeal  letters  patent  If  the  king  by 
his  letters  patent  grants  the  same  thing 
to  two  persons,  the  ^rst  patentee  may 
have  a  scire  facias  to  repeal  the  second 
patent;  4  Inst  88.  Dyer,  197.  b.  198.  a. 

2  RoL  Abr.  191.  (U.)  pi.  2.;  but  the 
second  patentee  cannot  bring  a  scire 
facias^  though  the  better  right  shbuld  be 
inhiflL  Dyer,  276.  b.  277.  a.  So  if  the 
^Dg's  grant  be  founded  upon  a  fraud 
or  a  false  suggestion,  he  may  have  a 
scire  facias  to  repeal  it;  4  Inst  88. 
Bro.  Patent,  14.  Petition,  11.  11  Rep. 
74.  b.  MagdaJeii  College  case.  2  Rol. 
Abr.  191.  (T.) ;  as  if  the  patent  recites 
another  to  have  an  office,  who  had  in 
truth  forfeited  it,  and  grants  it  when  it 
shall  happen  to  be  vacant  after  the  death, 
surrender,  &c.  of  that  other,  Dyer,197.b4 
but  no  scire  facias  can  be  sued  out  in 
this  case  until  the  king's  attorney-gene- 
ral grants  his  fiat  to  take  it  out  So  if 
the  king  grants  any  thing  which  by  law 
he  cannot  grant,  he,  jure  regio,  for  the 
advancement  of  justice  and  right,  may 
have  a  scire  facias  to  repeal  his  own 
letters  patent  4  Inst  88.  But  if  the 
patent  be  void  in  itself,  it  is  said  that 
non  concessit  may  be  pleaded  to  it,  with- 
out a  scire  facials  to  repeal  it  2  Rol. 
Abr.  191.  (S.)  pi.  2.  So  if  an  officer 
makes  a  forfeiture  of  his  office,  the 
king  may  have  a  scire  facias  to  repeal  hb 
patent    Dyer,  197.  b.  198.  a.  210,  211. 

Where  a  patent  is  granted  to  the  pre- 
judice of  another,  he  may  have  a  scire 
facias  to  repeal  it  at  the  king's  suit ;  as 
if  a  market,  fair,  &c.  be  granted  to  the 
annoyance  and  prejudice  of  an  ancient 
market  or  fair  of  another.  Dyer,  276.  b. 

3  Lev.  220.  Fex  v.  Sir  Oliver  BuOer* 
S.  C.  2  Vent  344.  And  in  this  case 
the  king  of  right  is  to  permit  the  person 
prejudiced  by  the  patent,  upon  his  pe- 
tition, to  use  his  name  for  the  repeal  of 
it,  in  a  scire  facias  at  the  king's  suit, 
to  prevent  multiplicity  of  actions  upon 


the  case,  which  will  lie  notwithstanding 
such  void  patent  2  Vent  344.  And 
indeed  it  has  been  holden,  that  the 
person  prejudiced  by  the  patent  may, 
upon  the  enrolment  of  it  in  Chancery, 
have  a  scire  facias  to  repeal  it  as  well 
as  the  king.  6  Mod.  229.  Brewster  v. 
iVeU. 

A  scire  faci€U  for  repealing  a  patent 
may  be  sued  in  the  petty  bag  in  Chan* 
eery,  for  it  is  a  record  there.  4  Inst  88. 
3  Lev.  223.  So  it  may  be  in  the  King's 
Bench.  4  Inst  72.  If  the  writ  alleges 
matter  by  the  words,  '<  whereas  we  are 
<<  given  to  understand  and  be  informed," 
it  is  well  enough,  for  they  are  sufficient 
to  put  the  party  to  answer.  3  Lev.  222. 

A  scire  facias  by  the  king  to  repeal 
a  patent  upon  a  forfeiture  of  office, 
ought  to  set  forth  the  cause  of  forfeiture ; 
Dyer,  198.  b. ;  but  it  is  not  necessary 
to  do  so  in  a  scire  facias  by  a  former 
patentee.   Ibid. 

Judgment  on  a  scire  facias  to  repeal 
a  patent  may  be  by  confession,  or  by 
default  if  the  defendant  be  returned 
warned,  or  upon  two  nihils^  Dyer, 
197.  b.  198.a.  2 Rol. Abr.  192.(X.)  pi.  1. 
So  the  defendant  may  demur  to  a  scire 
facias  if  the  matter  alleged  be  not  suf- 
ficient to  repeal  the  patent  3  Lev.  221. 
Bex  v.  Sir  Oliver  Butler.  And  if  on  a 
scire  facias  to  repeal  a  market  it  be 
founds  that  the  grant  was  to  the  preju- 
dice of  another,  it  is  sufficient,  though 
it  is  not  found  that  the  user  was  preju- 
dicial. 1  Str^  43.  Bex  v.  Ei/re.  The 
judgment  in  a  scire  facias  for  repealing 
a  patent  is,  <<  that  the  said  letters  patent 
"  of  our  said  lord  the  king  be  revoked, 
**  cancelled,  vacated,  annulled,  void, 
<<  and  invalid,  and  be  altogether  had 
**  and  held  for  nothing,  and  also  that 
''the  enrolment  thereof  be  cancelled, 
<<  quashed,  and  annulled."  4  Inst  88. 
Dyer,  1 97.  b.  See  the  form  of  a  scire  fa^ 
cias  to  repeal  a  patent,  Lill.  Ent  411. 
See  the  form  of  the  memorial  to  his 
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Miyesty  for  a  scire  facias^  and  his  Ma- 
jesty's warrant  to  the  atiomey-general 
to  sue  it  oat,  the  attorney-general's 
JUU  (t)y  and  the  writ  of  scire  facias 
thereon.  2  Rich.  Prac.  C.P.  391— 
398.  (u) 

A  scire  facias  to  revive  a  judgment 
by  or  against  the  parties,  or  their  per* 
sonal  representatives,  must  be  brought 
in  the  county  where  the  original  action 
was  laid.  Hob.  4.  Musgreeve  v.  Whar* 
ion.  S.  C.  Cro.  Jac.  331.,  and  see  Yelv. 
218.  S.  C.  (:r)  But  upon  a  return  of 
nihil  against  the  personal  representa- 
tives, the  plaintiif  may  have  a  testatum 
scire  facias  against  the  heir  and  terre- 
tenants  in  another  county.  Cro.  Car. 
313.  E^es  Y.  Taunton.  Carth.  105. 
Panton  v.  HaU. 

It  is  said  that  a  sdre  facias  is  not 
amendable ;  as  where  in  a  scire  facias 
on  a  judgment,  the  plaintiff's  name  was 
by  mistake  put  for  the  defendant's, 
namely  Ralph  instead  of  James;  and  it 
was  moved  that  it  should  be  amended, 
it  being  the  fault  of  the  clerk ;  but  the 
moUon  was  denied,  for  the  writ  does  not 


appear  to  be  wrong,  and  there  may  be 
such  a  judgment  1  Salk.  52.  Vavasor 
V.  Baiie.  However,  both  Lord  HoU 
and  Lord  Tretnf  were  of  opinion,  that 
the  fault  of  the  detk,  such  as  John  for 
Thomasy  was  amendable.  1  Ld.  Raym. 
183.  548.  VtUers  v.  Parry.  And  in 
Brewster  v.  WiUsy  cited  2  Ld.  Raym. 
160.,  a  scire  facias  out  of  the  petty 
bag  returnable  into  K.  B.  was  amended; 
and  Spinfff  a  man's  name,  was  amended 
into  Spring  by  the  instructions  given  to 
the  clerk  oftiie  petty  bag.  So  where 
a  scire  facias  recited  a  judgment  of  the 
third  year  of  Queen  Anne  instead  of  the 
first  year,  it  was  amended  and  made 
the  first  agreeable  to  the  record.  2  Ld. 
Raym.  1060. ;  But  in  both  these  caaes 
the  amendment  was  made  immediately 
upon  the  return  of  the  scire  facias^  be- 
fore any  plea  pleaded.  Ibid,  {y)  But  if 
there  be  a  variance  in  the  sdre  facias 
from  the  judgment,  and  the  defendant 
has  pleaded  nul  tiel  record,  the  writ  it 
seems  is  not  amendable.  2  Ld.  Raym. 
1057.  Bucksome  v.  Hoskin.  S.  C.  6  Mod. 
263. 310.     1  Salk.  52.  S.  P.    2  Str.  892. 


{t)  [The  practice  of  presenting  the 
memorial,  and  obtaining  the  warrant 
thereon  to  the  attorney-general,  has 
been  abandoned ;  but  at  what  period, 
or  on  what  grounds,  is  not  noticed  in 
any  book  of  practice.  Webster's  Patent 
Cases,  669.  note  (/).  The  writ  may 
now  be  obtained  almost,  as  it  would 
appear,  of  course ;  but  a  practice  has 
been  lately  introduced,  of  entering  a 
caveat  at  die  chambers  of  the  attorney- 
general,  against  the  issuing  of  the  writ, 
upon  which  the  parties  come  before 
him.  Ibid.  671.  note  (A).  On  a  late 
occasion,  proceedings  on  the  scire  facicu 
were  stayed  by  the  lord  chancellor  on 
petition.   Beg.  v.  Ncilson^  Ibid.  665.'\ 

(«)  The  prosecutor  is  not  entitled  to 


costs,  as  the  8  &  9  W.  3.  c  11.  s.  3.  does 
not  extend  to  this  case.  7  T.R.  367. 
The  King  v.  Miles. 

(x)  [But  a  plea  of  nul  Hel  record  to 
the  declaration  in  scire  facias  puts  in 
issue  only  the  recovery  of  the  judgmoit, 
and  does  not  incorporate  the  question 
where  the  venue  was  in  the  original  suit. 
2  Dowl.  N.  S.  688.  Phillips  v.  Smith.^ 

(g)  [In  scire  facias  on  a  judgment 
more  than  a  year  old,  where  the  writs 
of  scire  facias  had  been  returned  nikH^ 
and  the  award  of  execution,  the  ca.  sa.^ 
and  the  warrant  were  issued  in  a  dif- 
ferent christian  name  from  the  one 
stated  in  the  judgment  as  that  of  the 
plaintiffs,  Litdedaie  J.,  sitting  in  the 
bail  court,  allowed  the  proceedings  to 
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Baynes  v.  Forrest  1165.  Chey  y.  Jeffer- 
son* (z)  So  if  it  bedefective  in  therstom 
or  testSy  it  is  not  amendable.  1  Str.  401. 
HUiier  v.  Frost  And  in  Barnes,  26, 27. 
Hodgson  T.  MkheUy  it  is  said  that  the 
court  in  some  instances  refuses  leave 
to  amend  writs  of  scire  faeias  against 
hailj  when,  by  the  amendment,  the  bail 
may  be  deprived  of  the  advantage  of 
surrendering  the  principal,  as  perhaps 
they  might  do  in  case  of  a  faulty  scire 
fcuias  quashed,  and  a  new  one  sued 
out.  (a) 

Where  the  sheriff  returns  scire  feci^ 
generally  speaking  the  defendant  has 
been  previously  served  with  a  copy  of 
the  sheriff's  warrant,  which  recites  the 
writ  of  scire  fo/cias:  or  at  least  some 
notice  of  the  proceedings  must  have 
been  given  him,  the  sufficiency  of 
which,  if  disputed,  must  be  determined 
by  the   court   on    the  circumstances. 

2  Black.  Rep.  8S7.  WHghi  v.  Page. 
And  in  general,  where  the  sheriff  returns 
scire  feciy  the  court  will  not  inquire 
into  the  validity  of  the  summons  on 
motion^  but  leave  the  party  to  his 
action  against  the  sheriff  for  a  false 
return.    2  Str.  813.  Barry.  SatchweU. 

3  Burr.  1360, 1361.  Hunt  v.  Coxe.  S.C. 
1  Black.  Rep.  393. 

The  sheriff,   on  the  return  of  the 


scire  faeias,  either  returns  scire  feci  or 
nihil,  that  is,  that  he  has  given  notice 
to  the  defendant,  or  that  he  has  nothing 
by  which  he  can  make  known  to  him. 
See  the  form  of  the  return,  Thes. 
Brev.  227.  263.  228. 278.  Tidd's  Pract. 
Forms,  4f55.  But  to  a  scire  facias 
against  the  heir  and  terre-tenants,  the 
sheriff  returns,  either  that  there  are 
none,  or  that  he  has  warned  them  to 
appear;  in  the  latter  case^  if  the  writ 
be  general  against  the  terre-tenants 
without  naming  them,  the  sheriff  should 
return  that  he  has  warned  certain  per- 
sons, describing  them,  being  tenants  of 
aU  the  lands  in  his  bailiwick,  or  certain 
'persons  tenants  of  certain  lands,  and 
that  there  are  no  other.  See  the 
form,  Co.  Ent  622.  a.  Heme,  327. 
Dalt  Sher.  559.  Thes  Brev.  269. 
96.  279.  288.  Lill.  Ent  385,  386. 
Carth.  105.  Panton  v.  HaU.  2  Salk. 
598.  S.  C.  See  the  return  of  nihU  against 
an  heir  and  terre-tenants^  or  against  them 
severally,  Thes.  Brev.  253.  271.  283. 
Lill.  Ent  385.  Tidd's  Pract  Forms, 
457. ;  and  of  nihil  as  to  the  heir,  and 
scire  feci  to  the  terre-tenants  of  one  de- 
fendant, and  nihil  as  to  the  heir  and 
terre-tenants  of  another,  Tidd's  Pract 
Forms,  457. 
Where  the  sheriff  returns  nihily  the 


be  amended  by  substituting  the  one 
stated  in  the  judgment,  although  the 
ea.  sa.  had  been  executed  and  returned. 
1  Dowl.  501.  Thorpe  y.Hook.^ 

(z)  [But  see  4  DowL  67.  Klos  v. 
Dodd.  In  a  late  case  where  to  scire 
facias  by  the  assignees  of  a  bankrupt 
on  a  judgment,  the  defendant  pleaded, 
1.  denial  of  the  bankruptcy;  2.  sa- 
tisfaction to  the  bankrupt;  on  which 
pleas  issue  was  joined  ;  the  court  per- 
mitted the  proceedings  to  be  amended, 
on  payment  of  costs,  by  joining  the 
official  assignee  (who  had  been  inad- 


vertently omitted  as  a  co-plaintiff), 
though  the  application  had  been  de- 
layed a  year  and  a  half  after  the  issuing 
of  the  writ,  the  defendant  being  allowed 
to  plead  de  novo.  10  A.  &  E.  14'9. 
Holland  v.  Philipps.  2  P.  &  D.  336. 
S.C.] 

(a)  It  seems  to  be  discretionary  in 
the  court  whether  they  will  amend  a 
sci.  fa.  against  bail.  2  B.  &  P.  275.  Per- 
hins  V.  PeUit  2N.R.  103.  Stevenson 
V.  Grant  3  B.  &  P.  321.  Fulwood 
v.  Anniss.  9  East,  3J6.  jBraswel  v. 
Jeco. 
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plaintiff  must  sue  out  a  second  or 
aiias  writ  of  scire  facias,  commanding 
the  sheriff  as  before  he  was  commanded, 
&c*  4  Inst  472.  Cro.  Jac  59.  Bandal 
V.  Wale.  And  if  the  sheriff  also  return 
nihil  to  the  second  writ,  and  the  bail 
or  defendants  do  not  appear,  there 
shall  be  judgment  against  them ;  Dyer,. 
168.  a. ;  two  nihils  being  deemed  equi- 
valent to  a  scire  feci*  Dyer,  172.  a. 
Yelv.  113.  Bromley  Y.  Littleton.  Sty. 
Rep.  281. 288.  S2S.  Barcock  v.  Tomp- 
son.  (h)  For  in  the  King's  Bench  in  all 
cases  there  must  be  either  one  scire 
facias  with  a  scire  feci  returned,  or  two 
writs  q{  scire  facias  with  nihils  returned. 
8  Mod.  227.  Andrews  v.  Harper.  And 
so  it  is  in  the  Common  Pleas  in  all  cases, 
except  where  the  scire  facias  is  to  revive 
a  judgment  against  the  defendant  him-> 
self  who  was  party  or  privy  to  the 
judgment,  for  there  one  scire  facias  with 
a  m'^tV is  sufficient;  Dyer,  168.  a.;  and 
there  must  be  fifteen  days  between  the 
teste  and  return  of  such  scire faciasy  which 
makes  it  equivalent  to  two.     Formerly 


both  writs  of  scire  facias  were  sued  out 
together  by  making  the  teste  of  the 
second  as  if  the  first  had  been  actually 
returned;  but  the  court  of  K.B.  made 
a  rule,  that  both  shall  not  be  sued  out 
together,  but  the  first  must  be  ;duly  re- 
turned before  the  alias  scire  facias  caa 
be  sued  out  2  Salk.  599.  ilnon.  8  Mod. 
227>  228.  Andrews  v.  Harper.  And 
indeed,  although  the  intent  of  the  scire 
facias  is  to  give  notice  to  the  party,  yei 
by  the  general  practice  the  intent  is 
wholly  defeated ;  for  the  defendant  may 
be  summoned  or  not  as  the  plaintiff 
thinks  fit,  and  if  he.  takes  out  two  writs 
of  scire  facias  with  nihil  returned  to 
each,  the  defendant  never  has  any 
notice,  (c) 

The  defendant  either  appears,  or  make» 
default ;  in  the  latter  case  the  plaintiff  is 
entitled  to  judgment.  See  Com.  Dig. 
Pleader  (3  L.  8,  9.).  And  where  a 
man  recovers  judgment  for  damages 
against  two,  and  sues  out  a  scire  facias 
against  them  to  have  execution,  if  it  be 
returned  that  one  was  summoned^  and 


(b)  I  East,  86.  Clarke  v.Bradshaw. 
4  East,  310.  Haywardy.Ribbans.  [See 
infra,  note2(c).] 

(c)  [But  now  by  rule  H.  T.  2  W.  4. 
r.  81. >  '^  no  judgment  shall  be  signed  for 
"  non-appearance  to  a  scire  facias  with- 
**  out  leave  of  the  court  or  a  judge, 
<<  unless  the  defendant  has  been  sum- 
<<  moned  ;  but  such  judgment  may  be 
*<  signed  by  leave,  after  eight  days 
^<  from  the  return  of  one  scire  facias** 
This  rule  is  not  limited  to  proceedings 
against  bail,  but  applies  also  to  a  sci.fa. 
issued  to  revive  a  judgment,  and  to 
proceedings  by  sd,  fa,  generally.  1 
Dowl.  515.  Jachson  v.Blam,  See  fur- 
ther as  to  the  constructioh  of  this  rule 
of  court,  1  Dowl.  513.  Wood  v.  Mosefy. 
1  Cr.  &  M.  466.  Sabine  v.  Field.  1 
Tyrw.  388.  S.C.     3  Scott,  406.  Wea^ 


therheadv.  Landless.  5Dowl.l89.  S.C. 
5  A.  &  E.  76.  Armitage  v.  Rigbye,  2 
Chitt  Archb.  833.  7th  ed.]  By  rule 
5  Geo.  2.  JS.  T.9  explained  by  the  court 
in  4  B.  &  A.  537.  Wilson  y.Farr,  every 
writ  of  scire  facias  of  which  notice  shall 
be  given  to  the  defendant,  shall  be 
left  in  the  sheriffs  office  four  days  be- 
fore the  return,  exclusive  of  the  return 
day;  and  every  writ  of  alias  scire 
facias  shall  be  left  four  days,  exclusive 
as  well  of  the  day  on  which  it  is  lodged 
as  of  the  return  day ;  the  days  must  be 
the  four  last  days.  4  T.  R.  583.  Forty 
v.  Hermer.  See  also  1  East,  89.  note. 
Williams  v.  Mason.  [The  four  days 
must  be  exclusive  of  Sundays  and  other 
days  when  tffe  sheriff's  ofiice  is  not 
open  for  the  purpose  of  searching.  Se^ 
2  Chitt  Archb.  832.  7th  ed.] 
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he  makes  defanlt,  and  that  the  other  has 
nothiogy  the  plaintiff  may  have  ezecu** 
tion  against  him  who  was  summoned 
and  made  default,  for  the  whole.  1  Rol. 
Abr.  890.  (S.)  pi.  1.  (d)  So  if  it  be  re* 
turned  that  one  of  them  is  dead,  and 
that  the  other  was  summoned*  and  he 
makes  default,  the  plaintiff  shall  have 
execution  for  the  whole  against  the  sur- 
vivor. Ibid.  pi.  2.  When  judgment  is 
aignedy  the  proceedings  in  scire  facias 
must  be  entered  on  a  roll,  and  execution 
awarded.  See  the  form  of  the  entry  of 
the  proceedings  against  bail,  where  there 
is  judgment  by  default  upon  a  scire  feci 
returned.  Imp.  K.  B.  402.  4th  ed* 
Imp.  C.B.  54%  54S.  4th  ed.  Tidd's 
Pnust.  Forms,  404. ;  and  where  there  b 
judgment  against  them  by  default  on 
two  nihiis,  Lill.  £nt  S80. 40S.  1  Rich. 
Prac  C.P.  S92.  5th  ed.  Imp.  K.  B. 
401,  402.  Imp.  C.  B.  545.  Tidd's 
Pract.  Forms,  404,  405.;  and  where 
the  writs  of  scire  facias  are  of  differ-* 
ent  terms,  Imp.  C.  B.  546.     See  the 


form  of  the  entry  of  the  proceedings 
in  other  cases,  where  there  is  judg- 
ment by  default  upon  a  scire  feci  re* 
turned,  Lill.  Ent  388,  389.  Thes. 
Brev.  95,  96.  Hans.  127*  138.  Imp. 
K.  B.  388-  Tidd's  Pract  Forms,  459.; 
and  where  there  is  judgment  by  default 
on  two  nihilSf  Clift.  682.  Imp.  K.  B. 
387.    Tidd's  Pract  Forms,  460,  461. 

If  the  bail  or  defendants  appear  to  the 
scire  faciaSf  the  plaintiff  must  declare 
against  them.  See  the  form  of  the  de* 
claration  in  scire  facias  against  bail, 
Tidd's  Pract  Forms,  407.463,  &c.  Imp. 
K.  B.  403.  Imp.  C.  P.  546. ;  against 
the  heir  and  terre-tenants,  Tidd's  Pract 
Forms,  465.  Imp.  K.  B.  388.  Imp. 
C.  P.  528.  A  declaration  in  scire  faciaSf 
returnable  the  last  return  of  a  term, 
may  be  entitled  of  the  same  term  gene* 
rally,  for  the  court  considers  the  whole 
term  as  one  day.  3  Wils.  154.  Ward  v. 
GanseU.(e) 

'  And  in  a  declaration  by  executors  or 
administrators,  it  is  usual  to  make  a 


(d)  [But  where  a  plaintiff  issued  a 
joint  sci.  fa.  against  ^.  and  B,  bail  of 
C  and  2>.,  upon  which  A.  only  was 
soDunoned,  B.  not  being  found,  and  A. 
entered  an  appearance  for  himself  only, 
it  was  held  that  a  declaration  against 
him  alone  was  irregular;  for  that  though 
each  of  the  bail  might  have  been  sued 
separately,  yet  where  the  sci.  fa.  calls 
on  them  to  shew  cause  why  execution 
should  not  issue  against  them  according 
to  the  force  of  the  recognisance,  it 
must  be  taken  to  be  a  proceeding 
against  the  two  jointly;  and  though 
several  executions  may  be  awarded 
against  the  bail,  because  execution  is 
prayed  against  them  according  to  the 
force,  formf  and  effect  of  the  recog^ 
nisaneCf  which  is  several  aft  well  as  joint 
(see  antd,  p.  72  a.),  yet  as  the  sci,  fa. 
caUs  on  them  to  shew  cause,  there  can 


be  no  award  of  execution  against  either 
until  both  are  before  the  court.  10  B. 
&  C.  751.  Sainsbury  v.  Pringle.  But 
such  a  variance  between  the  process 
and  declaration  is  a  mere  matter  of 
irregularity,  which  may  be  taken  ad- 
vantage of  by  application  to  the  court, 
and  not  a  cause  of  demurrer.  2  M.  & 
Gr.  760.  Fowler  v.  Rickerby.  3  Scott, 
N.R.  138.  S.C.] 

(e)  [But  now,  generally  speaking, 
the  declaration  must  be  entitled  of  a 
day  certain  instead  of  a  term  pursuant 
to  the  new  rules  of  pleading  {H.T. 
4  W.  4.) ;  for  the  new  rules  are  ap- 
plicable to  proceedings  by  scire  faciasy 
where  it  is  a  continuation  of  the  origi- 
nal action,  and  that  action  was  within 
those  rules.  5  Dowl.  700.  Collins  v. 
Beaumont.2 
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profert  of  the  letters  testamentary,  or 
of  administration.  See  antd,  9.  Jeffre^ 
son  V.  M&rtonj  note  (12). 

A  man.  may  plead  in  bar,  or  in  abate- 
ment, to  a  sdre  faeiaSf  as  well  as  to* 
other  actions.    10  Mod.  112.  AUice  t. 
Gak.    2ln8t470.(/) 

As  to  pleas  in  abatement,  see  ante, 
p.  8.  note  (10) ;  p.  12.  note  (19).  To 
a  sdre  facias  against  bail  in  the  ac- 
tion, they  may  plead  nuL  tiel  record 
of  the  recognisance.  Lib.  Plac.  285. 
Thes.  Brev.  295^  or  of  the  judgment 
against  the  principal.  So  the  bail  may 
plead  a  satisfaction  by,  or  a  release  of 
the  judgment  to,  the  principal  (^)  or 
bail ;  Com.  Dig.  Bail  (R..6.).  1  RoL 
Abr.  836.  pL  3. ;  or  payment,  ^ince  the 
statute  4  Ann.  c.  16.  s.  12.  Lib.  Plac 
282.  But  the  bail  cannot  plead  the 
bankruptcy  and  certificate  of  the  prin- 
cipal in  bar  either  to  an  action  of  debt, 
or  to  a  scire  facias  on  the  recognisance. 
2  B.  &  P.  45.  Donnelly  v.  Dunn.  So 
the  bail  may  plead  that  the  principal 
rendered  himself,  or  was  rendered  by 
the  bail,  before  the  return  of  the  cqpias 
ad  satisfaciendum;  1  Ld.  Raym.  156, 
157.  Wilmore  v.  Clerk.  Sir  W.  Jones, 
139.  Calfe  v.  Dinghy  s    or  that  the 


principal  died  before  the  return  of  the 
capias  ad  satisfaciendum.  1  Rol.  Abr. 
336.  pi.  2.  Hutt  47.  Suggs  v.  Spar^ 
row*  Sir  W.  Jones,  29.  S.  C.  139. 
Calft  v.  Dingley.  Sty.  Rep.  324.  Bar- 
cadi  V.  Tompson.  Lib.  Plac.  280.  And 
the  defendant  ought  to  shew  in  his  plea 
when  the  principal  died.  Cro.  Jac  97- 
fVilliams  v.  Vaughan.  And  the  phiin* 
tiff  in  his  replication  must  state  a  par- 
ticular capias  ad  satisfaciendum  sued 
out  against  the  principal,  and  that  he 
was  alive  at  the  return  of  that  capias 
ad  satisfaciendum^  and  conclude  with  a 
verification.  Carth.4. 2^oreiffiev.Z>af;i«. 
2  Wils.  65.  Filewood  v.  PopplewM. 
Doug.  58.  Chandlery. Roberts.  2T.R. 
576.  Henderson  v.Witky.{h)  The  bail 
may  also  plead  in  discharge  of  their  lia- 
bility that  Ao  capias  ad  satisfaciendum 
issued  against  the  principal.  Sty.  Rep. 
281.  324.  Barcock  v.  Tompson.  2 
Lutw.  1285.  Redman  v.  Idle.  Lib. 
Plac.  212.  pL  6.  And  a  void  writ  is  as 
none,  as  if  it  be  tested  before  the  judg- 
ment was  had.  3  Keb.  67  L  Vere  v. 
Holyoke.  See  1  H.  BlacL  74.  Cawler 
v.  JoUey.  (t)  But  if  there  be  only  an 
irregularity  in  suing  out  the  writ,  as  if 
it  be  sued  out  after  a  year  without 


(/)  [And  he  may  plead  several  mat- 
ters by  leave  of  the  court ;  for  proceed- 
ings by  «ct.  fa.  are  within  the  stat 
4  Ann.  c.  16.  1  Dowl.  &  L.  209.  Phil- 
Upson  V.  Tempesf] 

(g)  But  they  cannot  plead  any  parol 
agreement  made  with  the  principal.  8 
Price,  467.  Bulteel  v.  Jarrold. 

{h)  And  the  replication  may  either 
pray  judgment  generally,  or  conclude 
with  a  prayer  that  the  court  may  in- 
spect the  record,  and  give  a  day  to  the 
defendant  2  B.  &  P.  302.  Tipping  v. 
Johnson.  7  Taunt.  30.  Jackson  v. 
Wiches.  2  Marsh,  354.  S.C.  see  ant^ 
1  Saund.  92.  note  {b). 


(t)  Or  if  it  be  issued  into  a  wrong 
county ;  for  where  the  defendants  (the 
bail)  pleaded  that  no  ca.  sa.  against 
the  principal  was  duly  issued,  the  plain- 
tiff replied,  setting  out  sl  ca.  so.  into 
Middlesex,  and  the  defendants  rejoined 
that  the  venue  in  the  original  action  was 
Londony  the  court  held  that  the  prac- 
tice of  the  court  was  in  this  case  plead- 
able, and  that  the  rejoinder  was  no  de- 
parture from  the  plea  by  reason  of  the 
word  duly.  16  East,  39.  Dudlow  v. 
Watchom.  The  bail  may  also  plead  a . 
writ  of  error,  allowed  before  the  return 
of  the  ca.  sa.  2  Bast,  439.  Sampson  ▼• 
Brown. 
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a  wire  fiuiat;  3  Ld.  Raym.  1096. 
ChoHmwnddey  v.  BetUmg.  S.  C.  6 
Mod.  S04>.;  or  made  returnable  on  a 
day  out  of  term ;  3  Burr.  1187.  Canq>' 
beli  T.  Cumming;  the  bail  cannot 
take  advantage  of  the  irregularity  by 
pleading. 

But  it  10  not  a  good  plea,  that  the 
principal  died  before  the  issuing- of  the 
capias  ad  saiirfabiindum ;  for  though 
it  is  conclusive  if  found  for  defendant, 
it  is  not  so  if  found  for  the  plaintiff; 
because  the  principal  may  still  havfe 
died  after  the  issuing^  and  before  the 
return  of  the  writ;  10  Mod.  367.  SOS. 
Weddal  v.  Joear  ;  but  the  proper  plea 
is  that  the  principal  died  before  the  re- 
turn of  the  capias  ad  satisfaciendum^ 
Lib.  Plac  380.  Neither  is  it  a  good 
plea,  that  the  principal  died  qfkr  the 
return  of  the  writ  of  capias  ad  saHs' 
faciendum  ;  the  recognisance  being  in 
strictness  forfeited  upon  the  return  of 
non  est  inventus  ;  for  though  a  render 
afterwards  on  the  return,  or  appearance 
day,  of  the  second  scire  facias,  where 
two  nihils  are  returned,  or  of  the  first 
scire  facias  where  scire  feci  is  returned^ 


sedenie  curid  is  allowed,  yet  that  is 
merely  ex  graHd^  and  not  ex  debito 
fustitiiB,  and  therefore  cannot  be  pleaded. 
Sty.  Rep.  8341.  Bareock  v.  Tompson* 
Com.  Dig.  Bail  (Q.  3.).  Barnes,  106, 
107.  Whitehead  v.  Gale.  8  Mod.  340. 
Anon.  1  Wils.  37a  Sinmands  v.  Mid" 
dleton.  3  H.  Black.  593.  Lardner  ▼. 
Bassage*  And  if  the  principal  die  after 
the  return  of  the  capias  ad  satis^ 
faciendum^  and  before  the  return  is  filed, 
the  bail  are  fixed,  and  the  court  will  not 
stay  the  filing  of  the  return.  6  T.  R. 
384.  Rowlins&n  v.  Gunston. 

To  a  scire  facias  on  a  judgment,  the 
defendant  may  plead  n«/  tiel  record; 
Com.  Dig.  Pleader  (5L.  15.);  or  pay- 
ment since  the  statute  4  Ann.  c.  16. 
s.  13.,  or  a  release,  or  that  the  debt  and 
damages  were  levied  on  a  ^fieri  facias  ; 
Clift.  675.  4  Leon.  194.  Mountney  v. 
Andrews;  or  that  his  lands  were  ex- 
tended for  them  upon  an  elegit ;  Dyer, 
399.  b.  1  Lev.  92,  Glascoch  v.  Morgan  ; 
or  his  person  taken  in  execution  on  a 
capias  ad  satisfaciendum.  1  Salk.  371. 
ScoU  V.  Peacock,  (k) 

It  seems  setUed,  that  the  defendant 


(h)  [A  plea  by  an  executor  that  a 
writ  of  error  is  pending  on  the  judg- 
ment is  bad ;  for  the  object  of  the  scire 
facias  is  to  make  the  executor  party  to 
the  judgment;  and  the  court,  in  award- 
ing the  execution  as  prayed,  does  not 
say  that  it  shall  immediately  be  en- 
forced. 5  A.&E.  339.  Snook  v.  Mat" 
ioek.  6  Nev.  &  M.  783.  &  C — It  is  a 
good  plea  in  the  whole  or  in  part  to  a 
scire  facias  to  revive  a  judgment  that 
the  amount  has  been  levied  under  a 
^fieri  facias  ;  Holmes  v.  Newlands,  Q.  B. 
M.  T.  1843»  per  cur.;  even,  it  seems, 
though  the  sheriff  has  only  seized  goods 
enough  to  satitify  the  execution  and  not 
sold.  lh\^  per  cur.  But  it  is  no  plea 
that  a  fieri  facias  has  been  issued  and 


returned  within  the  year,  so  that  it 
might  be  continued,  and  an  execution 
issued  without  a  scire  facias.  Holmes 
v.  Newlaf^ds,  a  B.  Sittings  after  H.  T. 
1844.  And  the  court  will  not  on  motion 
set  aside  a  scire  facias  on  the  ground 
that  a  writ  oi fieri  facias  has  been  issued 
and  not  returned,  though  something 
has  been  done  under  it  which  would 
make  a  return  necessary  before  issuing 
another  writ  of  execution.  Holmes  v. 
Newlands,  Q.  B.  M.  T.  1843.  Nor  will 
the  court  set  aside  an  execution  issued 
upon  the  judgment  in  scire  facias,]  on 
the  ground  that  an  execution  upon  the 
original  judgment  has  been  executed 
before  issuing  the  scire  facias,  but  not 
returned.    Holmes  v.  Newlands^  before 
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cannot  plead  any  matter  to  the  scire 
facias  on  a  judgment,  which  he  might 
have  pleaded  to  the  original  action. 
Cro.  Eliz.  28S.  AlUns  v.  Andrews,  588. 
Middhion  v.  Hill  1  Sid.  182.  Rawe  v. 
Bdlaseys.  1  Salk.  2.  West  v.  Sutton. 
S.C.  2  Ld.  Raym.  853.  2  Str.  1048. 
Bush  v.  Oower.  S,  C.  Cases,  temp. 
Hardw.  283.  Cowp.  727,  728.  Cook  v. 
Jones.  (I)  It  is  said  that  if  an  executor 
pleads  plene  administravit  to  a  scire 
facias  brought  against  him  upon  a  judg- 
ment against  his  testator,  it  is  bad  on 
a  special,  though  good  on  a  general, 
demurrer;  but  the  executor  ought  to 
plead,  that  he  had  nothing  in  his  hands 


at  the  time  of  the  death  of  his  testator, 
or  that  no  goods  came  to  hb  hands  ex- 
cept so  much,  if  any  did,  and  shew  how 
he  administered  them.  Moor,  858. 
Harecourt  w.Wrenhanu  Cro.  Eliz.  575. 
Ordway V.Godfrey.  All. 47, 48. P^^cto 
y.Woolston.  Co.£nt617.  1  Salk. 296. 
NewUm  V.  Eichards.  S.C.  Comb.  298. 
Skin.  565.  4  Mod.  296.  But  this 
seems  questionable;  and  indeed  Lord 
Holt  said,  in  the  above  case  of  Newton 
Y.RickardSy  that  precedents  prevailed 
with  him  more  than  the  reason  of  the 
thing.  Comb.  298.  and  the  plea  is 
pleaded.  Post,  220.  and  no  objection 
is  made  to  it  (m)  Where  interlocutory 


PaUeson  J.  at  chambers,  H.  V.  '>  1844. 
£x  relatione  Willesy  of  counsel  for  the 
plaintiff.  —  In  proceedings  by  set.  fa. 
against  a  shareholder  of  a  banking  com** 
pany,  on  a  judgment  recovered  against  a 
public  officer  (secant^,  72^  note  (^)),  the 
non-joinder  of  other  parties  cannot  be 
pleaded  in  abatement  '2  M.  &  Gr.  760. 
Fowler  v.Rickerby.  3  Scott,  N.  R.  138. 
S.  C.  And  where  the  defendant  pleaded 
in  abatement,  that  after  the  recovery  of 
the  judgment,  the  plaintiff  elected  to 
issue  execution  against  six  other  mem- 
bers of  the  Co-partnership,  and  issued 
six  several  writs  of  sdre  facias^  one 
against  each  member,  of  the  same  date, 
tenor,  and  effect  as  the  writ  against  the 
defendant,  it  was  held  that  if  the  subject- 
matter  afforded  any  defence,  the  plea 
was  bad  for  duplicity.  1  Dowl.  &  L.  565. 
JSsdaile  v.  Lund.  It  seems  doubtful 
whether  a  plaintiff,  having  recovered 
judgment  against  the  public  officer,  and 
having  elected  to  issue  a  scire  facias 
against  one  or  more  of  the  members, 
can  issue  another  scire  facias  against 
other  members  during  the  pendency  of 
the  prior  suit  Ibid.  See  1 1  M.  &  W.  461 . 
Cloufes  V.  BretUll'] 

(Jt)  [Accordingly,  where  to  a  scire 
facias  upon  a  judgment  in  assumpsitj 


by  the  original  plaintiff^  the  defendant 
pleaded  the  plaintiff's  bankruptcy^  as<- 
signment,  &c,  and  that  the  causes  of 
action  in  the  original  suit  accrued 
before  the  plaintiff  became  a  bankrupt; 
whereupon  the  plaintiff  specially  de- 
murred, assigning  for  cause  that  the 
plea  did  not  shew  whether  the  judgment 
was  recovered  before  or  after  the  bank- 
ruptcy ;  it  was  held  that  the  plea  was 
bad,  inasmuch  as  it  did  not  appear  but 
that  the  bankruptcy  might  have  been 
pleaded  in  bar  of  the  original  action. 
4  A.  &  E.  256.  BayUs  v.  Hayward.  5 
Nev.&M.613.  S.C.  So,wheretoa<ctrt 
yadfl»  against  a  shareholder  of  acompany^ 
on  a  judgment  recovered  against  B*  as 
the  secretary  of  the  company  (see  ant^ 
p.  72^.  note  («)),  the  defendant  pleaded 
that  no  memorial  of  the  names,  resi- 
dences, and  descriptions  of  the  directors 
and  secretary  had  ever  been  duly  en« 
rolled  in  the  court  of  Chancery  in 
manner  required  by  the  Act ;  the  plea 
was  held  bad,  as  setting  up  a  defence 
which  might  have  been  pleaded  to  the 
original  action.  11  M.  &  W.  456. 
Bradley  v.  UrqukaarL  See  also  1 1  M« 
&  W.  432.  Bradley  v.  Eyre:\ 

(m)  And  see  6  T.  R.  884.  Hickey  v. 
Hayter,  in  which  it  seems  to  have  been 
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judgment  wa«  obtained  against  the  de- 
fendant, who  afterwards  died,  having 
made  a  will,  and  the  plaintiff  died  in- 
testate before  final  judgment,  and  his 
administrator  sued  out  a  scire  facias  on 
the  8  &  9  Will.  S.  against  the  de- 
fendant's executor,  it  was  held  that  the 
executor  could  not  plead  judgment  ob- 
tained against  him  on  a  bond  due  from 
his  testator,  and  no  assets  tdtroy  &c. ; 
for  the  statute  did  not  intend  that  the 
executor  should  be  in  a  better  situation^ 
as  to  the  assessing  of  damages  upon  the 
inquiry^  than  his  testator,  who  could 
have  pleaded  nothing  but  a  release,  or 
other  matter  in  bar  arising  puis  darrein 
continuance.  1  Salk.  315.  Smith  v. 
Harmon.  S.  C*  6  Mod.  142.  There 
■eems  to  be  a  mistake  in  the  report  in 
stating  that  the  intestate  sued  the  ea^- 
euior^  and  obtained  interlocutory  judg- 
ment against  him.  From  the  reasons 
on  which  the  decision  appears  to  be 
founded,  the  fact  seems  to  have  been 
that  the  intestate  obtained  interlocutory 
judgment  against  the  testator^  and  a 
scire  facias  was  sued  out  against  his 
executor. 

If  a  scire  facias  be  sued  out  on  a  judg- 
ment, and  thesheriff  return  twontAt^(n), 
and  execution  is  awarded,  and  the  de- 
fendant has  a  release  or  acquittance 
or  other  matter,  which  he  might  have 
pleaded  to  the  scire  faciasy  he  may  re- 
lieve himself  by  auditd  quereldy  though 
not  by  writ  of  error ;  but  if  the  sheriff 
return  scire  feciy  the  defendant  is  estop- 
ped for  ever,  and  cannot  by  any  means 


take  advantage  of  that  matter,  because 
he  might  have  pleaded  it  upon  the  re- 
turn of  the  scire  facias.  F.N.  B.  237. 
7th  ed.  1  Salk.  93.  Anon.  1  Wils.  98. 
Cooke  V.  Berry,  Sty.  Rep.  281.  288. 
S^^Barcock  V.Thompson.  1  Salk.  262. 
Lampion  \.  ColUngwood.  S.  C.  4  Mod. 
314.  lStr.197.  WraigJUv.Kitching- 
man.  1  Salk.  264.  WidtH  v.  Creamer. 
And  where  the  case  is  clear;  2  Ld. 
Raym.  1295.  Ludlow  y.  Lennard ;  or 
the  application  recent;  Barnes,  277. 
Whitehead  v.  Gale  ;  the  court  will  re- 
lieve the  party  [upon  motion,  without 
putting  him  to  an  audita  querela;  1  Salk. 
93.  Anon,  (o) ;  but  they  will  never  inter- 
fere in  a  summary  way,  where  the  fact 
is  disputed;  2  Str.  1198.  Mitford  y. 
Cordwell;  or  there  has  been  a  long 
acquiescence,  and  several  steps  have 
been  taken  subsequent  to  the  award  of 
execution;  2  Str.  1075.  Wharton  v. 
Richardson;  or  the  ground  of  relief 
be  such  matter  of  fact  as  may  be 
proper  to  be  tried.  1  Salk.  264.  Wicket 
V.  Creamer. 

No  damages  for  delay  of  execution 
can  be  given  in  a  scire  facias;  nor  could 
costSy  until  the  statute  8  &  9W.  3.  c.  11. 
s*  3.,  which  enacts,  <^  that  in  all  suits 
"  upon  any  writ  or  writs  of  scire  faciaSf 
*^  the  plaintiff  obtaining  an  award  of  exe- 
*^  cution  after  plea  pleaded,  or  demur- 
<*  rer  joined  thereon  (p),  shall  recover 
<<  his  costs  of  suit;  and  if  the  plaintiff 
*^  become  nonsuit,  or  suffer  a  discontinu- 
'^  ance,ora  verdict  shall passagainsthim, 
*^  the  defendant  shall  recover  his  costs 


agreed  on  all  hands,  that  such  plea  is 

good;  and  see  also  ante,  9.  note  (5). 

[See  also  3  B.  &  Ad.  655.  HaU  v. 

Tapper.^ 
(»)  [See  antfe,  p.  72  z.  note  (c).] 
(o)  1  M.  &  S.  199.   HoU.  V.  Franky 

Accord, 
(p)  [But  now  by  stat  3&4W.4. 


c  42.  s»  34.,  *^  in  all  writs  of  scire  fa^ 
'<  das  the  plaintiff  obtaining  judgment 
**  on  an  award  of  execution  shall  re- 
**  cover  his  costs  of  suit  upon  a  judg- 
^  ment  by  default,  as  well  as  upon  a 
'^Judgment  after  plea  pleaded  or  de- 
"murrer  joined."]  • 
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<<  and  have  execution  for  the  same  hj 
«  capias  ad  saHrfaciendum,  fieri  faciaSi 
'<  OP  elegit."  The  fifth  section  provides, 
<<  that  the  statute  shall  not  extend  to 
'^  executors  or  administrators."  If  there 
should  be  a  judgment  for  costs  in  a 
scire  facias  against  an  executor,  the 
judgment  is  only  erroneous  in  that  part, 
and  therefore  may  be  reversed  as  to 
costs,  and  affirmed  as  to  the  [residue* 
1  Str.  188.  BeUeio  v.  Aylmer.  {q)  It  is 
holden,  that  this  statute  does  not  ex- 
tend to  a  scire  facias  prosecuted  in  the 
name  of  the  king  to  repeal  a  patent 
7  T.  R.  367.  Bex  v.  Miles.  And  it 
has  been  adjudged^  that  no  costs  are 
payable  by  the  plaintiff  on  motion  to 
quash  his  own  writ  before  plea;  Tidd's 
Pract.  1076,  1077- ;  or  after  a  plea  in 
abatement  1  Str.  638.  Pocklif^Um  v. 
Peck,  (r) 

(5)  This  objection  seems  to  be  well 
founded.  It  is  holden  that  if  tenant 
by  elegit  or  statute  has  levied  part  of 
the  debt  under  the  extent,  the  conusor 
or  defendant  upon  tender  of  the  residue 
in  court  shall  have  a  scire  facias  ad  re- 
habendam  terram  /  for  it  appears  on  re. 
cord  how  much  was  due  at  first,  how 
much  was  paid,  and  what  remains  due. 
But  if  the  conusor  or  defendant  tenders 
the  money,  but  not  in  courty  and  the 
tenant  by  elegit  or  statute  refuses,  he 
shall  not  have  a  scire  facias.  2  Rol. 
Abr.  482.  (J.)  pi.  2, 3. 483.  (K.)  pi.  10, 
1 1. 484.  (L.)  pi.  2. 485.  (N.)  pL8.  That 
it  is  necessary  to  bring  the  money  into 
court,  appears  from  the  following  au-^ 
thorities,  Bro.  Scire  Facias,  43. 93.  Bac. 
Abr.  Execution,  347.  Scire  Facias,  415.; 
and  in  Rast  236.  a.  a  profert  of  the 
money  into  court  is  stated,  after  the 


sheriff's  return  to  ih^  sarefadast  agree*-' 
able  to  what  is  above  contended  for  by 
the  reporter. 

(6)  This  is  a  scire  facias  ad  rehaben^ 
dam  terramf  and  lies  for  avoiding  exe« 
eutions  upon  judgments,  recognisances, 
or  statutes,  and  differs  from  the  writ  of 
audita  querela  ;  for  that  avoids  an  exe- 
cution unjustly  obtained  at  first,  but 
the  scire  facias  admits  that  the  exe- 
cution was  just  at  first,  but  insists  that» 
inasmuch  as  the  end  for  which  it  was 
granted  is  obtained,  it  ought  'of  con-^ 
sequence  to  cease.  Bac.  Abr.  Scire 
Facias,  414. 

The  words  <<  quousque  debitwnfuerit 
"  levaium"  in  the  statute  of  Westmin- 
ster 2.  c  18.,  which  gives  the  el^fit^ 
and  <^  qucusque  debitum  fiterit  satirfae^ 
"  tow"  in  the  IS  Edw.  1.  and  27  Edw.S., 
which  gives  the  statutes-merchant  and 
staple,  are  construed  to  mean,  that  the 
plaintiff  or  conusee  shall  hold  the  land 
not  simply  until  he  be^  but  until  he  may 
bcy  satisfied  without  his  wilful  default 
Therefore  it  is  holden,  that  if  tenant 
by  elegity  or  statute,  neglect  to  take  the 
profits,  the  defendant  or  conusor,  at 
the  time  when  the  debt  might  have 
been  satisfied  thereout,  may  sue  out  a 
scire  facias  to  have  his  land  again, 
though  he  cannot  in  such  case  enter, 
that  is,  bring  an  ejectment  4Rep.  8S.a. 
Sir  Andrew  Oorbett^s  case.  Dalt  Sber. 
135.  In  some  cases  the  conusor  or  de- 
fendant may  have  a  scire  facias  to  have 
his  land  again,  before  the  iemni  by 
elegit  or  statute  can  have  been  satisfied 
for  the  debt  out  of  the  extended  value 
of  the  land :  as  where  the  defendant  or 
conusor  bring  the  whole  or  residue  of 
the  capital  money  into  court,  or  has  a 


(q)  [But  see  stat  3  &  4  W.  4.  c.  42. 
8. 34.,  supra,  note  (/?)•] 

(r)  [But  now  by  Reg.  Gen.  H.  T. 
2  W.  4.  r.  78.,  <«  a  plaintiff  shall  not  be 


<'  allowed  a  rule  to  quash  his  own  writ 
'*  of  scire  facias  after  a  defendant  has 
<^  appeared,  except  on  payment  of 
"  costs."] 


Hil.  21  &  22  Car.  n:  Beg^. 
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release  from  the  plaintiff  or  conasee^  or 
has  paid  him  the  money,  and  has  his 
acquittance ;  and  he  may  also  have  a 
scire  facias  to  account,  as  well  as  to 
have  his  land  again,  where  the  tenant  by 
elegit  or  statute  has  been  satisfied  by 
some  casual  profit.  Bro.  Scire  Facias, 
32.  15  H.  7.  15.  a.  2  Inst.  396.  2  RoL 
Abr.  479.  (D.)  pL  2.  481.  pL  6.  483. 
(K.)  pi.  11.  14.  Hard.  82.  Bro.  Scire 
Facias,  92.  50£dw.3. 16.  21  £dw.  3. 
1.  a.  2  Vent  338.  Marsh  v.  Zee.  2  Rol. 
Abr.  486-  (P.)  pi.  2.  Dalt  Sher.  136. 
But  the  defendant  or  conusor  cannot 
enter;  because  the  possession  of  the 
plaintiff  or  conusee  being  founded  upon 
matter  of  record,  is  not  to  be  taken 
away  by  entry  before  he  has  an  oppor- 
tunity of  answering  in  a  court  of  record. 
2  RoL  Abr.  479.  (D.)  pL  2. 

In  case  of  an  elegit  upon  a  judgment, 
or  recognisance  at  common  law,  when 
the  tenant  by  elegit  has  received  pay- 
ment of  his  debt  out  of  the  usual  and 
ordinary  profits  of  the  land,  the  de- 
fendant or  conusor  may  enter,  that  is, 
bring  an  ejectment  without  suing  out 
a  scire  facias  ;  because  tenant  by  elegit 
is  only  to  retain  the  land  until  his 
debt  be  levied ;  and  as  that  is  a  sum 
certain,  it  may  be  ascertained  when 
the  plaintiff  was  satisfied  out  of  the 
extended  value  of  the  land :  but  when 
land  is  extended  on  a  statute-mer- 
chant, statute-staple,  or  recognisance 
in  the  nature  of  a  statute-staple,  the 
conusor  cannot  enter  though  the  co- 
nusee  has  received    the  whole  debt, 


damages,  and  costs,  but  must  sue  out 
a  scire  fotcias  ad  computandutn  et  reha^ 
bendam  terram  ;  for  by  the  Acts  of  Par-* 
liament  which  give  those  securities,  the 
conusee  is  entitled  to  retain  the  land 
until  he  be  satisfied  for  his  debt,  costs, 
and  damages,  together  with  his  reason- 
able labours  and  expenses,  and  as  those 
are  uncertain^  and  the  conusee  is  in 
by  matter  of  record,  the  conusor  must, 
as  we  have  already  observed,  sue  out  a 
scire  facias  against  the  conusee,  before 
he  can  have  his  land  restored.  Bro« 
Scire  Facias,  87.  2  Inst.  396.  680. 
4  Rep.  67  a.  b.  Fulwood^s  case.  2  Rol. 
Abr.  479.  (D.)  pi.  3.  480.  pi.  4.  482. 
(I.)  pi.  1.  486.  (P.)  pi.  1.  Dalt  Sher. 
136.  Hard.  82.  Cro.  Car.  598.  Burwell 
V.  HarwelL  2  Vent  336.  Dightonv, 
GreenvilL  Bac.  Abr.  Scire  Facias,  414, 
415.  Execution,  337.  346. 

The  court,  in  the  case  of  sl  sdre  facias 
for  an  account  and  to  have  the  land 
back  again,  takes  the  account  according 
to  the  extended  value,  which  the  sheriff 
always  fixes  much  below  the  real  value. 
But  if  the  conusor  or  defendant  goes 
into  a  court  of  equity,  the  conusee  or 
plaintiff  must  account  for  the  profits  he 
has  received  above  the  extended  value; 
but  that  is  only  done  upon  the  terms  of 
the  defendant  or  conusor  paying  interest 
on  the  judgment,  and  such  extra  costs 
and  damages  as  the  plaintiff  was  neces- 
sarily put  to  by  the  defendant  2  Vent 
338.  Marshy. Lee.  2 Vesey, 589, 590. 
Earl  of  Bath  v.  Earl  of  Bradford. 
Hardr.  136.(5) 


(s)  [3Y.  &Jerv.  394,  395.  Lewes 
V.  MorgaUf  by  Alexander  C.  B.  Accord. 
But  even  before  the  stat  1  &  2  Vict 
c.  110.,  the  court  of  common  law,  out 
of  which  the  elegit  issued,  would  refer  it 
to  the  master  to  take  an  account  of  the 
reuts  and  profits  received,  and  order  that 
the  plaintiff  should  give  up  possession,  if 
it  appeared  that  all  the  monies  due  to 
him  had  been  received.    3  B.  &  C.  733. 


Price  V.  Vamei/.  5  D.  &.  R.  612.  S.  C. 
And  now  by  section  11.  of  that  statute 
(see  ant^,  p.  69  a.,  note  (o),  the  elegit 
creditor  is  to  hold  the  property  extended, 
**  subject  to  such  account  in  the 
*^  court  out  of  which  such  execution 
'<  shall  have  been  sued  out,  as  a  tenant 
<<  by  elegit  is  now  subject  to  in  a  court 
"of  equity."] 
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Underbill  verstts  Devereux, 


If  the  coDusee  or  pluntiff  be  wrong- 
fully ousted  by  the  conusor  or  defend- 
ant>  or  any  person  claiming  under 
the  conusor  or  defendant  for  life  or 
yearsy  the  conusee  or  plaintiff  shall 
hold  over.  Co.  Litt  289.  b.  4  Rep. 
66  b.  FfdtcoocTs  case.  Dalt.  Sher.  1S5. 
]  Leon.  272.  Lord  Stafford's  case.  So 
if  the  wife  of  the  conusor  or  defendant 
recover  dower>  the  conusee  or  plaintiff 
shall  hold  over;  for  she  claims  by  her 
husband.  Ibid.  If  the  conusee  or  plain- 
tiff be  interrupted  from  taking  the  profits 
of  the  land  by  reason  of  wars,  that  is,  if 
the  land  or  profits  be  destroyed  by  war, 
he  shall  not  hold  over,  but  it  will  be  to 
his  own  disadvantage.  Fitz.  Execution, 
246.  4  Rep.  82  b.  Sir  Andrew  Corbetts 
case.  Dalt.  Sher.  135.  But  if  the 
profits  of  the  land  are  diminished  or 
wasted  by  drowning  of  water,  or  by 


lightning,  or  by  any  other  act  of  God, 
without  the  fault  or  negligence  of  the 
conusee  or  plaintiff,  he  shall  hold  over 
the  land  until  he  be  satisfied  his  debt, 
because  he  is  not  in  any  fault  15  H.  ?• 
14  b.  4  Rep.  82  b.  Dalt  Sher.  ISS. 
But  no  person  can  have  a  scire  facias 
to  account  and  have  the  land  again, 
but  the  conusor  or  defendant ;  therefore 
if  the  conusor  or  defendant,  after  the  re- 
cognisance or  judgment,  grants  a  rent* 
charge,  and  the  conusee  be  satisfied, 
the  grantee,  that  he  may  not  be  without 
remedy,  [may  distrain ;  and  in  replevin, 
or  other  action  brought  for  taking  the 
distress,  issue  may  be  taken  whether  the 
conusee  has  levied  his  debts,  costs,  and 
damages,  or  not  Sir  W.Jones,  456* 
Hareweil  v.  Burwell.  S.  C.  Cro.  Car. 
597,  598* 


DE 


C7S] 


Termino  Paschas, 
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Roberts  versus  Mariett. 
Mich.  21  Car.  IL  Regis.     Rot.  123. 

DEBT  on  bond  conditioned  to  perfonn  an  awards  bo  as 
the  award  be  ready  to  be  deKvered  on  the  Ist  day  of 
May;  the  defendant  after  oyer  of  the  condition  pleads, 
"  no  award  made ; "  and  the  plaintiff  in  his  replication  shews 
the  award,  and  a  breach  of  it  by  non-payment  of  the  money 
awarded  to  be  paid  by  the  defendant  to  the  plaintiff;  but  in 
the  replication  the  plaintiff  mistakes  the  day  of  tendering  the 


Case  II. 


SX.  1  Mod.4S. 
8Keb.6I4.618. 
The  court  after 
demurrer 
joined  gave  the 
plaintiff  leave 
to  disccmttnue* 
on  payment  of 
costs.  (1) 


(1)  So  aflter  demurrer  argued  pd 
allowed,  the  court  has  permitted  a  dis- 
continuance, on  payment  of  costs,  where 
there  was  a  mistake  in  the  plaintiff  in 
pleading ;  2  Lev.  1245.  JRea  v.  JBumis, 
Ibid.  209.  JEW  V.  Withens.  1  Lev.  191. 
Janes  y.  Popcy  S.  C.  1  Saund.  39.  1  Sid. 
306.  1  Lev.  192.  Bennei  v.  FUkim. 
S.  C.  1  Saund.  23.  1  Lev.  298.  Martin 
V.  Delboe*  3  Lev.  440.  Stephens  v.  Coo* 
per.  IStr.ie. Butler v.Malugy.  Ibid. 
116.  Henderson  v.  WiUiamsan ;  but 
now  the  court  usually  gives  the  party 
leave  to  amend  upon  payment  of  costs. 
And  after  a  special  verdict,  the  plaintiff 


may  dUcontinue  by  leave  of  the  court, 
because  it  is  not  complete  and  final:  this, 
however,  is  a  [matter  of  great  favour. 
iSalk.  178.  Price  v.  Parker.  And  the 
court  will  not  grant  leave  in  a  hard 
action.  Cases  temp.  Hardw.  200,  201. 
Boucher  v.  Latoson.  Nor  will  they  do 
it,  to  give  the  plaintiff  an  opportunity 
of  adducing  fresh  proof  to  contradict 
the  verdict  2  Black.  Rep.  815.  Roe  v. 
Gray.  And  leave  to  discontinue  is  never 
granted  after  a  general  verdict ;  1  Lev. 
48.  Amm.  1  Salk.  178.  Price  v.  Par- 
her  (a) ;  or  after  a  writ  of  inquiry  exe- 
cuted and  returned ;  CaiUi.B6.  Stephens 


(a)  [2  Cr.  M.  &  R .  240.  Goodenough 
V.  Beetles^  Accord.  But  after  a  rule  for 
a  new  trial  has  been  obtained,  the  plain- 

VOL.  11.  PARTI. 


tiff  may  discontinue,  even  after  a  ge- 
neral verdict ;  and  if  the  rule  is  silent 
as  to  the  costs  of  the  trial,  the  plaintiff 


73  Roberts  verstis  Mariett. 

Roberts  v.  award,  and  avers  that  the  award  was  ready  to  be  delivered 

Mariett.    on  the  twentieth  day  of  May,  whereas  it  ought  to  have  been 

'  upon  the  first  day  of  May,  and  upon  demurrer  joined  the 

record  was  read  in  the  last  Hilary  term,  and  the  court  gave 

a  rule  for  judgment  for  the  plaintiflP,  unless  cause,  &c.  at  the 

beginning  of  this  term* 

'  And  now  Baldwyn  Serjeant,  for  the  defendant,  shewed  to 
the  court  this  mistake,  whereupon  Saunders  for  the  plaintiff 
prayed  leave  to  discontinue  the  action,  upon  payment  of  costs ; 
which  was  opposed  by  Baldwyn,  because  the  action  was  upon 
a  penal  bond,  and  the  plaintiff  had  a  remedy  for  his  debt  on 
the  award  itself;  and  because  the  plaintiff  himself  had  put 
it  upon  the  judgment  of  the  court,  and  obtained  a  rule  for 
judgment  before  this  exception  was  taken,  he  prayed  judg- 
ment for  the  defendant,  and  that  the  phdntiff  should  be 
barred  of  Ins  action  upon  the  bond;  and  he  strongly  urged 
that  the  phdntiff  may  bring  his  action  upon  the  awaord,  and 
therefore  he  ought  not  to  be  permitted  to  take  advantage  of 
a  penalty,  as  he  will  do  in  this  case,  if  he  shall  be  permitted 
to  discontinue. 

Kelynge  chief  justice  said  to  Saunders,  why  cannot  you 
bring  an  action  upon  the  award?  To  which  Saunders  an- 
[  74  ]  swered.  Sir,  perhaps  the  defendant  may  wage  his  law  to  such 
action  (2),  and  then  we  have  entirely  lost  our  debt  Then 
he  asked  Baldwyn  if  his  client  would  bring  the  money 
awarded  into  court?  who  answered,  that  he  had  not  any 

y.  Eeherick.  S.  C.  1  Show.  63. ;  or  after  the  executor  or  administrator  pleads  in 

a  peremptory  rule  for  judgment  on  de-  bar  to  the  action,  and  a  verdict  is  found 

murrer.  1  Salk.  179.  Turner  v.  Turner,  against  him,  he  cannot  take  advantage 

(2)  And  therefore  debt  does  not  lie  of  it  afterwards,  either  in  arrest  of  judg- 

against  an  executor  or  administrator  meot,  or  by  writ  of  error.  Plowd.  182  a. 

upon  an  award  made  in  the  lifetime  of  Norwood  v.  Bead.   10  H.  6. 25  a.   Fitz. 

the  testator  or  intestate,  if  he  demurs  to  Executors,  21.     Vaugh.  97 — 100.  Bdff' 

the  declaration.   Cro.  Eliz.  557.  Hamp'  combe  v.  Dee.    Cra  Jac  47.  Fisher  v. 

ton  v.  Boyer^  600.  Bowyer  v.  Garland.  Richardson,    S.  C.  Yelv.  55.  1  Sid.  333. 

2  RoL  Abr.  107.  (C.)  pi.  3.  {b)    But  if  Palmer  v.  Lawson.  (c) 


will  not  by  discontinuing  make  himself  (h)  [But  wager  of  law  was  abolished 

liable  to  pay  them.    4  M.  &  W.  502.  by  the  stat  3  &  4  W.  4.  c  27.  s.  13.; 

JolUffe  V.  Mundy.    7  M.  &  W.  570.  and  therefore  such  action  may  now  be 

Lord  Macclesfield  v.  Bradley^    over-  well  brought] 

ruling   Sweeting  v.  Halse,  9'B.  &  C.  (c)  See  ante,  Vol  I.  p.  217,  217  a. 

369.]  and  notes  (b)  and  (c). 
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authority  to  offer  it ;  whereupon  the  chief  justice,  with  the  Roberts  v. 
assent  of  the  other  judges,  because  the  mistake  was  in  so    Maribtt. 
small  a  matter,  and  the  phdntiff  had  a  just  debt  due  to  him,  ' 
gave  the  phdntiff  leave  to  discontinue  the  action  upon  pay- 
ment of  costs,  and  he  did  so  accordingly. 


Taylor  verstts  Wells.  Case  12. 

TBOYEB :  Upon  the  general  issuQ  pleaded,  and  a  verdict  ac.  i  Mod.  46. 
for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  g^^g  ^q 
the  plaintiff  had  declared  for  ten  pair  of  curtains  and  valence,  TroTcr  for  ten ' 
which  was  urged  to  be  uncertain,  and  entire  damages  being  ^^faJ^U^* 
assessed  by  the  jury,  the  pl^tiff  could  not  have  judgment  for  certain  enough, 
any  part ;  wherefore  the  judgment  was  staid. 

And  afterwards  Saunders  moved  &r  judgment ;  and  said 
that  the  words  were  certain  enough,  and  should  be  taken  to  be 
ten  pair  of  curtains,  and  ten  pair  of  valence,  which  should  be 
intended  to  be  such  as  were  usually  part  of  the  furniture  of  a 
bed.  And  in  artificial  things  such  as  they  are,  no  other 
description  was  necessary  but  to  name  them  by  the  usual 
name  by  which  they  were  commonly  called,  without  shew- 
ing the  quantity  of  goods,  or  the  stuff  of  which  they  were 
wrought. 

And  of  such  opinion  were  Kelynge  chief  justice,  Bainsfard 
and  Morton  justices,  who  severally  delivered  their  opinions ; 
but  Twysden  justice  contra  totis  virihusy  and  he  strongly  urged 
the  case  of  Webb  v.  WasKbomy  Style's  Rep.  352.,  where  it 
was  adjudged  as  here,  that  four  pair  of  hangings  was  uncer- 
tain. (1)  And  he  sdd  it  was  as  uncertain  in  this  case  as  in 
that.  But  notwithstanding  his  opinion,  the  plaintiff  had  judg- 
ment by  the  opinion  of  the  three  other  justices. 

(1)  In  tbe  infancy  of  this  action,  it  though  there  was  a  verdict  and  judg- 
was  held  necessary  in  a  declaration  in  ment  for  the  'plaintiff,  it  was  reversed 
trover,  to  ascertain  the  goods,  which  upon  error.  Cro.  Eliz.  865.  Gramvd  v. 
were  the  subjects  of  dispute,  with  as  RhoboAam.  And  a  few  years  before  it 
much  certainty  and  accuracy  as  was  was  adjudged,  that  trespass  for  break- 
required  in  an  action  of  detinue  or  re-  ing  the  plaintiff's  close,  and  taking  his 
plevin.  Therefore,  where  the  declara-  Jish,withoxit  stating  the  nature  and  num- 
tion  was  for  a  parcel  of  lings,  without  ber  of  the  fish,  was  bad  after  verdict, 
specifying  the  quantity  it  contained,  5  Rep.  34  b.  Pktyter's  case.    But  this 
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omission,  it  should  seem,  would  now  be 
holden  to  be  cured  after  verdict,  either 
at  common  law;  Cro.  Jac.  435.  Johns  v. 
Wilson;  or  by  the  Statute  of  J«^i&,  16 
&  17  Car.2.  c,  8.;  and  after  a  general  de- 
murrer, or  judgment  by  default,  by  stat. 
4  Ann.  c- 16.  s.  1,  2.,  even  if  the  action 
were  merelyfortaking  the  plaintiff's  fish: 
but  if  the  declaration  were  for  breaking 
the  chssy  as  well  as  for  [taking  his  fish, 
without  specifying  their  number  or 
kind,  it  seems  it  would  be  good  even 
upon  a  special  demurrer,  because  break- 
ing the  close  is  considered  as  the  prin- 
cipal ground  and  foundation  of  the 
action,  and  taking  the  fish  as  matter  of 
aggravation  only.  2  Salk.  643.  Lay 
ton  V.  GrindaH  S  Wils.  292.  Cham'- 
berlain  v.  Greenfield,  (a)  So  trover  for 
200  weights  of  lead,  and  200  weights 
of  brass,  without  shewing  the  quantity, 
was  held  too  uncertain  after  verdict. 
^iy.2^1.PoweUv.Hophins.  S.P.Latch. 
216.  WaUery.  Farmer,  (h) 

But  the  law  does  not  now  require  so 
much  precbion  and  certainty  in  the 
description  of  the  goods  as  formerly; 
for  if  they  are  described  according  to 
common  acceptation,  it  is  sufficient. 
Thus,  trover  for  400  "  ends''  of  deal 
boards  was  adjudged  to  be  sufficient, 
because  workmen  call  all  such  short 
pieces  of  boards,  as  are  not  fit  for 
wainscoting,  flooring,  and  the  like, 
«<  ends  ;"  and  being  a  particular  term 
well  understood,  is  a  proper  denomi* 


nation  for  all  short  pieces  of  boards. 
2  Ld.  Raym.  1219.  Knight  v.  Barker. 
11  Mod.  66.  S.  C.     So  trover  for  two 
packs  of  flax,  and  two  packs  of  hemp, 
without  setting  out  the  weight  or  quan- 
tity of  a  pack,  is  good  after  verdict,  and 
it  seems,  even  upon  a  special  demurrer ; 
for  it  is  held  that  the  defendant  may 
plead  the  judgment  in  the  action  in  bar 
to  any  other  brought  for  the  same  thing ; 
and  if  in  such  new  action  the  plaintiff 
should  declare  of  taking  so  much  hemp 
or  flax  by  weighty  or  in  quantity,  the 
defendant  may  aver  that  the  packs  in 
the  first  action  contained  that  weight  or 
quantity ;  2  Ld.  Raym.  991.  Thometon 
V.  Bernard;   though  it  was  formeriy 
supposed  that  the  defendant  could  not 
plead  it,  which  appears  to  have  been 
the  chief  reason  of  requiring  so  much 
certainty  in  a  declaration  in  trover.    So 
trover  for  three  ricks  or  stacks  of  hay, 
without  alleging    the  quantity  which 
each  rick  contained,  is  held  to  be  good. 
1  Mod.  289.   Wood  v.  Bavies.    1  Lev. 
301.  S.  C.     So  for  six  parcels  of  lead; 
Green  v.  Green,    cited    1  Vent.  106. 
Jemey  v.  Norris ;   or  for  a  library  of 
books,  without  expressing  what  they  are; 
Emerges  case,  cited  1  Vent  1 14.  E^[ndte 
V.  Af^on;  or  two  pieces  oicloih.    Sty. 
419.  Isles  V.  Windsor.    So  trover  for  a 
suit  of  knots  was  held  sufficiently  cer- 
tain; 2  Show.  315.  Parhhurst  v.  Shef- 
ton.   Skin.  1 42.  S.  C. ;  or  for  a  pareei  of 
thread,  without  mentioning  the  quantity 


(a)  [However,  where  in  trespass  for 
breaking  and  entering  the  dwelling- 
house  of  the  plaintiff,  and  taking  away 
certain  goods  therein,  the  declaration 
omitted  to  allege  them  to  be  the  plain- 
tiff's goods,  and  the  defendant  pleaded 
not  guilty  "  by  statute,"  it  was  held  that 
the  judge  at  the  trial  had  properly  di- 
rected  the  jury  to  confine  the  damages 
to  the  trespass  to  the  house,  though  the 


taking  of  the  goods  and  selling  them 
by  auction  had  been  proved ;  for  that 
the  plaintiff  had  no  right  to  any  da- 
mages, in  respect  of  the  goods,  as  the 
declaration  did  not  aver  that  they  were 
his.  9  M.  &  W.  666.  PrUckard  v. 
Long.    See  post,  379.  note  (13).] 

(b)    [See    further,     post,    p.  379. 
note  (13).] 
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or  quality  of  it ;  1  Lev.  90S.  Jerniy  v. 
NorrU  ;  for  it  is  certain  enough  in  this 
action,  where  damages  only  are  to  be 
recovered,  and  not  the  thing  itself. 
S.P.  1  Ld.  Raym.  191.  Coj^Mion  v. 
P^ptTj  ]per  Powell  J.  So  trover  for  three 
pieces  of  brandy-wine,  and  for  four 
pieces  of  drawn  grassett,  was  held  good 
on  demurrer.  1  Ld.  Raym.  192.  So 
trover  for  10  toeighis  ;  for  if  the  jury 
can  understand  the  goods,  it  seems  to  be 
sufficient,  and  damages  only  are  to  be 
recovered ;  otherwise  in  detinue^  where 
the  thing  itself  is  to  be  recovered. 
\2^fA.S. HookY.'fiaUaway ;  s«e  also 
2  Vent  78.  Chamberlain  v.  Cook.  So 
trover  for  so  many  ounces  of  cloves, 
mace,  and  nutmegs,  without  specifying 
the  quantity  of  each,  was  adjudged 
good  after  judgment  by  default  1  Ld. 
Raym.  588.  HartfoH  v.  Jones.  2  Salk. 
654s  S.  C.  So  for  a  piece  of  tepee, 
withojDt  saying  how  many  yards  it  con- 
tained. 2  Str.  738.  RoiUeg  v.  Rudge. 
And  trover  for  a  parcel  of  diamonds 
was  held  good  in  the  C.  B.,  affirmed  in 
error  in  K.  B.,  and  afterward  in  par- 
liament 2  Str.  827.  White  v.  Graham. 
So  trover  for  50  pieces  of  square  timber 
wood,  was  held  well  on  error.  Haslegrave 
V.  Thomson,  cited  2  Str.  810.  So  trover 
for  a  parcel  of  packdoths,  wrappers, 
and  cords,  was  held  well  on  error  in 
K.B.  after  judgment  by  default  in  C.  B., 
notwithstanding  the  uncertainty  of  the 
quantity  which  a  parcel  contains.  2  Str. 
WQ,BoUomleyy. Harrison.  2Ld.Raym. 
1529.  S.  C.  So  trover,  or  trespass, 
for  divers  quantities  of  china-ware, 
earthen-ware,  and  linen,  without  setting 
forth  the  particulars,  was  held  good 
after  judgment  by  default.  Barnes, 
276.  Hobbs  v.  Green,  So  trover 
for  **  old  iron "  was  held  good  after 
verdict  Willes's  Rep.  70.  Talbot  v. 
Spear. 

Great  certainty,  however,  and  accu- 
racy, in  the  description  of  the  things 


demanded,  is  still  required  in  deHnue, 
because  the  plaintiff  may  desire  to  re- 
cover the  specific  things  themselves, 
which  can  only  be  done  in  this  action. 
Willes's  Rep.  12a  KetOe  v.  BromsalL 
But  with  respect  to  rtplevin,  although 
it  was  formerly  holden,  that  the  decla- 
ration in  replevin  must  also  be  certain 
and  particular  in  setting  forth  the  num- 
ber, iund,  and  qualities  of  the  cattle  or 
things  distrained,  because  the  sheriff 
cannot  otherwise  tell  how  to  malce  de- 
liverance of  the  same;  as  where  the 
plaintiff  declared  that  the  defendant 
took  100  ewe  and  wether  sheep  of  the 
plaintiff^  and  there  being  a  verdict  for 
the  plaintiff,  an  exception  was  taken  to 
the  declaration,  that  the  number  of  the 
ewes  and  wethers  was  not  ascertained, 
for  the  sheriff,  being  bound  to  make 
a  return  of  each  sort  according  to  the 
writ,  ought  to  have  sufficient  certainty 
within  the  record  to  enable  him  to  do 
80|  which  the  court  agreed  to»  and 
thereupon  arrested  the  judgment ;  All. 
33.  More  Y.Cfypsam.  Sty.  71.  S.  C. ; 
yet,  notwithstanding  this  case,  U  seems 
to  be  now  setUed,  that  a  declaration  in 
replevin  being  certain  to  a  general  in- 
tent, b  sufficient,  especially  after  ver« 
diet.  As  where  the  declaration  was 
for  taking  divers  goods  and  chattels,  to 
wit,  a  certain  parcel  of  lint,  and  a  cer- 
tain parcel  of  paper,  the  defendant 
avowed  for  rent ;  and  after  a  verdict  for 
the  plaintiff,  an  exception  was  taken  in 
arrest  of  judgment,  that  the  declaration 
was  uncertain  in  not  specifying  the 
quantities  contained  in  the  parcels: 
but  Parker  C.J.,  who  delivered  the 
opinion  of  the  court,  said,  that  the 
declaration  would  undoubtedly  have 
been  ill  on  demurrer,  but  the  defendant 
having  avowed  the  taking  of  the  goods 
in  the  dedaroHon^  the  avowry  had 
cured  the  defect,  as  thereby  both 
parties  were  agreed  what  tiie  goods 
were ;  and  the  defendant  himself  having 
T  3 
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prayed  a  return  of  them^  there  was 
no  controversy  between  him  and  the 
plaintiff  about  them:  and  to  oblige 
the  plaintiff  to  a  greater  certainty 
would  have  been  of  no  service ;  for  if 
he  had  demanded  500  reams  of  paper 
and  proved  only  one,  he  must  recover; 
for  in  tortSjif  the  plaintiff  prove  any  part 
of  his  casCy  it  is  sufficient:  and,  as  to  the 
difficulty  of  delivering  the  goods  upon  a 
retomo  habendOf  in  case  the  avowant  pre- 
vailed, he  said  there  was  no  weight  in 
that  objection ;  for  the  sheriff,  when  he 
came  to  make  a  return^  might  have  the 
defendant's  assistance  to  shew  him  which 
were  the  goods ;  and  he  was  not  obliged 
to  execute  the  writ,  unless  somebody 
attended  to  point  out  the  things  he 
was  to  deliver;  and  it  is  a  good  return 
for  him  to  make  "  gtiod  nullus  venit 
ex  parte  <«  defend'  ad  ostend'  averiaJ' 
Rast  670b.  Dalt  Sher.  274.,  and  the 
case  of  More  v.  Clifpsam  was  fully 
considered,  and  over-ruled.    Bac.  Abr. 


Replevin  (H),  887.  Eempston  v.  Nel- 
son,  MSS.  case. 

So  where  in  replevin  the  plaintiff  de- 
clared for  taking  fourteen  skimmers  and 
ladles,  and  three  pots  and  covers ;  the 
defendant  avowed  the  taking  for  rent 
in  arrear  upon  a  demise ;  the  plaintiff 
traversed  the  demise,  and  issue  being 
joined  thereon,  there  was  a  verdict  for 
the  plaintiff,  that  there  was  no  such  de- 
mise ;  and  afterwards  an  objection  was 
taken  to  the  declaration  in  arrest  of 
judgment,  that  the  description  of  the 
goods,  namely,  fourteen  skimmers  and 
ladles/  without  shewing  how  many  of 
each  sort,  was  too  uncertain ;  but  the 
court  of  E.  B.,  when  Lord  Hcardwicke 
was  chief  justice,  over-ruled  the  objec- 
tion upon  the  authority  of  the  above- 
mentioned  case  of  Kempston  v.  NeUan^ 
and  held  the  description  under  these 
circumstances  sufficiently  certain.  Cases 
temp.  Hardw.  110.  Bern  v.  Mattaire. 
2  Str.  1019.  S.  C.  (c) 


(c)  But  where  in  replevin  the  plain- 
tiff declared  for  taking  divers  goods  and 
chattels,  it  was  hoiden  bad  for  uncer- 
tainty, after  judgment  by  default;  for 
there  must  be  something  to  guide  as  to 
the  nature  of  the  goods  taken.  7  Taunt. 
642.  Pope  v.  Tilman.  1  B.  Moore,  886. 
S.  C.  [So  a  declaration  in  assumpsit^ 
charging  that  the  defendant  was  in- 
debted to  the  plaintiff  in  500  quarters 
of  wheat  for  toUs^  without  stating  any 
value,  was  held  bad  on  special  demur- 
rer. 4  B.  &  A.  268.  Mayor  of  Reading 
V.  Clarke,  And  it  seems  still  necessary 
to  state  the  value  of  the  goods  in  tres- 
pass or  trover.  4  B.  8(  A.  271.  Again, 
though  since  the  Reg.  Gen.  T.  T.  4  W.  4., 
it  is  no  longer  necessary  that  the  plead- 
ings should  allege  a  place  where,  it  is 
still  requisite  they  should  allege  a  time 
when,  each  traversable  fact  occurred. 
Accordingly,  where  a  count  in  inddn- 
tatus  assumpsit  stated  the  time  of  the 


defendant's  being  indebted  to  the  plain* 
tiff's  testator  in  his  lifetime,  and  of  his 
making  the  promise,  on  the  2d  day  of  Jo- 
nuary  1882,  and  stated  the  time  of  the 
grant  of  letters  of  administration  to  the 
plaintiff,  on  the  Ist  of  Jamiary  1881,  it 
was  held,  on  special  demurrer,  that  the 
allegations  were  inconsistent,  and  the 
count  bad;  and  that  one  of  the  allega* 
tions  of  time  could  not  be  rejected  as 
surplusage,  as  then  a  material  and  tra- 
versable fact  would  be  laid  without  a 
time.  2  Cr.  &  J.  418.  Ring  v.  jRor- 
brough.  2  Tyrw.  478.  S.  C.  But  a 
count  for  goods  sold  and  delivered, 
stating  that  the  defendant  was  on  &c. 
indebted  to  the  plaintiff  in  &c,  for 
goods  sold  and  delivered  by  the  plain- 
tiff to  the  defendant  at  his  request,  with- 
out any  further  allegation  of  time,  is 
good.  1  M.&W.  140.Z;ane  v.  Thelweil. 
Tyrw.  &  Gr.  352.  S.  C.  7  A.  &  E.  841, 
WMv.  Baker.  3  N. &  P.  87.  S,C.  So^ 
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though  it  has  been  held  bad,  in  a  count  in  the  last  case,  even  the  words  <'  before 

upon  an  account  stated,  to  omit  all  then "  seem  to  be  unnecessary.    If  the 

mention  of  the  time  when  it  was  stated ;  declaration  in  ejectment  does  not  suf- 

2  Cr.   M.  &  R.    687.     Ferguwn  v.  ficiently  allege  the  time  of  the  demise^ 

MitchelL  Tyrw.  &  Gr.  179.  S.  C.  2  Cr.  as  where  the  demise  is  laid  on  a  certain 

M.  &  R.  692.  S^er  v.  ThelwelL  Tjrw^  day  of  a  month,  without  mentioning  any 

&  Gr.  191.  S.  C. ;  yet  it  is  a  sufficient  year,  the  defendant's  only  remedy  seems 

averment  of  time  to  say  that  the  de-  to  be  to  apply  to  the  court  to  compel 

fendant  on  &c.  was  indebted  to  the  the  plaintiff  to  insert  the  correct  date ; 

plaintiff  on  an  account  **  before  then  "  for  in  ejectment  the  defendant  has  no 

stated  between  them.    8  A.  &  E.  775.  opportunity  of  demurring  to  the  de- 

Btnghyy.Durham.  1  P.&<D.58.  S.C.  duration;   he  must  plead  not  guilty. 

4  M.  &  W.  579.  Leafy.  Lees.     And  8  M.  &  W.  158.  Doe  v.  Heather.^ 
according  to  Lord  Abinger^s  judgment 


Mauleverer  versus  Hawxby.  Case  is. 

Trinity,  21  Car.IL  B^    Hot.  1511. 

r^fMire^l  "nE  it  lememibered  that  heretofore,  to  wit,  in 

*°  ^     J  M3  Hilary  term  last  past,  before  our  lord  the 

king  at  Westminster^  came  ^ir  Richard  Mauleverer  knight  and 

baronet,  late  sheriff  of  the  county  of  York,  by  John  Stone  his 

attorney,  and  brought  here  into  the  court  of  our  said  lord  the 

king  then  there  his  certain  bill  against  Thovnas  Hawxby  of      [  75  ] 

WaUawthwait  in  the  county  of  York  yeoman,  otherwise  called 

Thomas  Hawxby  of  WdUawthwait  in  the  said  county  yeonum, 

in  the  custody  of  the  marshal,  &G.  of  a  plea  of  debt,  and  there 

are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 

which  said  bill  follows  in  these  words,  to  wit :  Yorkshire,  to  wit. 

Sir  Richard  Mauleverer  knight  and  baronet,  late  sheriff  of  the 

coimty  of  York,  complains  of  Thomas  Hawxby  of  WaUaw^ 

thumt  in  the  county  of  York  yeoman,  otherwise  called  Thomas 

Hawxby  of  WdUowthwait  in  the  said  county  yeoman,  being  Debt  on  bond. 

in  the  custody  of  the  marshal  of  the  mardhabea  of  our 

lord  the  king  before  the  king  himself,  of  a  plea  that  he 

render  to  him  190/.  of  lawful  money  of  England,  which  he 

owes  to,  and  unjustly  detains  from  him ;  for  that  whereas  the 

Bud  Thomas,  on  the  3d  day  of  October,  in  the  20th  year  of 

the  reign  of  our  lord  Charles  the  second  now  king  of  Bng^ 

land,  &c.  at  Rippan  in  the  said  county,  by  his  certain  vmting 

obligatory,  sealed  with  the  seal  of  the  said  Thomas,  and  to 

the  court  of  our  said  lord  the  king  now  here  shewn,  the  date 

Y  4 
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Maul-       wbereof  is  the  same  day  and  year  aforesaid^  acknowledged 

EVERER  V.    himself  to  be  held  and  firmly  bound  to  the  said  Sir  Richard, 

Hawxby-     ^^  ^^  ^^^^^^  ^f  gj^^  Richard  Mauleverer  knight  and  baronet, 

'  sheriff  of  the  county  of  PbrA,  (he  the  swd  Sir  Richard  then 

being  sheriff  of  the  county  of  York  aforesaid,)  in  the  said  190/. 

to  be  paid  to  the  said  Sir  Richard,  when  he  the  said  Thomas 

should  be  thereunto  afterwards  required,  yet  the  said  Thomas 

(although  often  required)  has  not  yet  paid  the  said  190Z.  to 

the  said  Sir  Richard,  but  to  pay  the  same  to  him  has  hitherto 

altogether  refused  and  still  refuses,  to  the  damage  of  him  the 

said  Sir  Richard  of  201     And  therefore  he  brings  suit,  &c. 

Imparknce.  And  now  at  this  day,  to  wit,  on  Friday  next  after  the  morrow 

of  the  Holy  Trinity  in  this  same  term,  until  which  day  the 

said  Thomas  Hawxby  had  leave  to  imparl  to  the  said  bill,  and 

then  to  answer,  &c  before  our  lord  the  king  at  Westminster, 

come  as  well  the  said  Sir  Richard  Mauleverer  by  his  attorney 

aforesaid,  as  the  said  Thomas  by  Henry  Thompson  his  attorney. 

Defendant         And  the  siud  Thomas  defends  the  wrong  and  injury  when,  &a 

the  bonST         ^^^  prays  Oyer  of  the  said  writing  obligatory,  and  it  is  read  to 

Bond  set  forth,  him  in  these  words,  to  wit,  '^  Know  all  men  by  these  presents, 

"  that  we  William  Marhinfield  of  Marhinton  in  the  county 

*'  of  York  gent  and  Thomas  Hawxby  of  WaUowthwait  in  the 

'^  said  county  yeoman,  and  John  Atkinson  of  Marhinton  in 

'^  the  said  county  yeoman,  do  acknowledge  and  confess  our- 

**  selves  to  owe  and  be  indebted  unto  Richard  Mauleverer 

<*  knight  and  baronet,  high  sheriff  of  the  county  aforesaid, 

*^  in  the  whole  and  just  sum  of  one  hundred  and  ninety 

'^  pounds  of  good  and  lawful  money  of  England,  to  be  paid 

*'  unto  the  said  sheriff,  or  his  certain  attorney,  for  which 

^^  payment  well  and  truly  to  be  made,  we  do  jointly  and 

[  76  ]       **  severaUy  bind  us,  and  every  of  us,  our  heirs,  executors, 

'^  administrators  and  assigns,  firmly  by  these  presents,  sealed 

'^  with  our  seals,  and  dated  the  third  day  of  October,  in  the 

'^  twentieth  year  of  king  Charles  the  second,  and  in  the  year 

''  of  our  Lord  one  thousand  six  hundred  and  -sixty-eight :  ** 

which  being  read,  he  the  said  Thomas  also  prays  oyer  of  the 

andmlsoofthe    Condition  of  the  said  writing  obligatory,  and  it  is  likewise - 

^ich  b°iet       '^'^  ^  ^°^  ^^  these  words,  to  wit,  "  The  condition  of  this 

forth,  <c  obligation  is  such,  that  if  the  above  bound  William  Mark- 

*'  infield  be  and  appear  before  our  said  lord  the  king  at 

'^  Westminster,  on  Saturday  next  after  the  octave  of  St 

<^  Martin,  to  answer  John  Booth  gentleman  of  a  plea  of 

trespass,  and  also  to  a  bill  of  the  said  John  against  him 


«i 
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« the  said  William  for  sixty  pounds  of  debt,  and  against  him       Maul- 
**  the  sud  WUUam  for  thirty-two  pounds  and  ten  shillings     everer  ». 
**  more  of  debt,  according  to  the  custom,  &c  then  the  con-     Hawxby, 
*'  ditUm  of  the  obligation  to  be  void  and  of  none  eflTect,  or  ' 

*•  else  the  same  to  be  in  full  power  and  virtue,''  which  being 
read  and  heard,  he  the  said  Thomas  says,  that  the  said  Sir 
Richard  ought  not  to  have  or  maintain  his  said  action  thereof 
against  him,  because  he  says,  that  at  the  parliament  of  the  lord  and  pleads  the 
Henry  the  sixth  after  the  conquest,  heretofore  king  of  England,  ^***"^  ^^j^; 
&C.  holden  at  Westminster  on  the  25th  day  of  February ,  in  the  bonds. 
23d  year  of  his  reign,  it  was  (amongst  other  things)  enacted, 
by  the  authority  of  the  said  parliament,  that  sheriffs,  under- 
sheriffs,  sheriffi'  clerks,  stewards  or  bailiffs  of  liberties,  ser^ 
vants  or  bailiffs,  or  coroners,  should  not  take  under  colour  of 
their  office,  by  themselves,  or  by  any  other  person  to  their  use, 
of  any  person  for  making  a  return  or  panel,  any  thing  as  for  a 
copy  of  the  panel,  except  four-pence ;  and  that  the  said  sheriffs 
and  all  other  the  officers  and  ministers  aforesaid,  should  let  out 
of  prison  all  and  all  manner  of  persons  by  them,  or  either  of 
them  arrested,  or  being  in  their  custody  by  virtue  of  any 
writ,  bill  or  warrant  in  any  action  persond,  or  by  cause  of 
indictment  or  trespass,  upon  reasonable  security  of  sufficient 
persons  having  sufficient  within  the  county  where  such  per- 
sons should  be  let  to  security  or  mainprise,  to  keep  their  days 
in  such  places  where  the  said  bills,  writs  or  warrants  should 
require  (such  person  or  persons  who  should  be  or  then  were 
in  their  custody  by  condemnation,  execution,  capias  uttayatum, 
or  excommunicatumy  surety  of  the  peace,  and  all  such  persons 
who  were  or  should  be  committed  by  the  special  command  of 
any  justice,  and  vagabonds  refusmg  to  serve  according  to  the 
form  of  the  statute  of  laborers,  only  excepted)  and  that  no 
sheriff,  nor  any  of  his  officers  or  ministers  aforesaid,  should 
take,  or  cause  to  be  taken,  or  make  any  obligation  for  any 
cause  before  recited,  or  by  colour  of  his  office,  but  only 
to  themselves  of  any  person,  nor  by  any  person  who  should 
be  in  their  custody  by  course  of  law,  imless  by  the  name  of       [  77  ] 
their  office,  upon  condition  that  the  said  persons  should  appear 
at  the  day  in  the  said  writs,  bills,  or  warrants  and  in  such 
places  where  the  sidd  writs,  bills,  or  warrants  should  re- 
quire.    And  if  any  of  the  said  sheriffs,  or  officers,  or  minis- 
ters aforesaid,  should  make  or  take  any  obligation  in  any 
other  form,  by  colour  of  their  office,  that  the  obligation 
should  be  void,  as  by  the  said  Act  (among  other  things)  is 
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EVEREa  V. 
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J.  B.  sued  out 
a  latitat  ^kgaiiut 
W.  M.  directed 
to  the  then 
sheriff  of  Y. 


and  deUrered 
to  the  sheriC 


more  ftilly  manifest  and  appeals.  And  the  said  Thomas  far- 
ther sayS)  that  after  the  making  of  the  said  Act  of  Parliament^ 
and  before  the  making  of  the  said  writing  obligatory,  to  wit, 
on  the  10th  day  of  June,  in  the  20th  year  of  the  reign 
of  onr  lord  Charles  the  second,  now  king  of  Englandy  &c 
the  said  John  Booth  prosecuted  out  of  the  court  of  our 
said  lord  the  king  before  the  king  himself  at  Westminster, 
(the  said  court  then  being  at  Westminster  in  the  coimty  of 
Middlesex)  a  certain  writ  of  our  said  lord  the  king,  called  a 
latitat,  to  the  then  sheriff  of  the  county  of  Yarh  directed,  by 
which  said  writ  our  said  lord  the  kiug  commanded  the  said 
sheriff  of  Yorkshire,  that  he  should  take  WiUiam  MarhinfieU 
gent,  if  he  should  be  found  in  his  bailiwick,  and  him  should 
safely  keep,  so  that  he  might  have  his  body  before  our 
said  lord  the  king  at  Westminster,  on  Saturday  next  after  15 
days  of  St  Martin,  to  answer  John  Booth,  gent,  of  a  plea 
of  trespass,  and  also  to  a  bill  of  him  the  said  John  Booth 
against  the  said  WUUam  for  602.  debt,  and  against  him  the 
said  WUUam  for  32/L  and  ,10^.  more,  according  to  the  cus- 
tom of  the  court  of  our  said  lord  the  king  before  the  king 
himself  to  be  exhibited,  and  that  he  should  have  there  that 
writ.  Which  said  writ  afterwards  and  before  the  return 
thereof,  to  wit,  on  the  last  day  of  September  in  the  20th 
year  aforesaid,  at  the  castle  of  York,  in  the  county  aforesaid, 
was  delivered  to  the  said  Sir  Richard  Mauleverer,  being  then 
sheriff  of  the  said  county  of  York,  to  be  executed  in  form  of 
law ;  by  yirtue  of  which  said  writ  the  said  Sir  Richard,  after- 
wards and  before  the  return  of  the  said  writ,  to  wit,  on  the 
said  3d  day  of  October,  in  the  20th  year  aforesaid,  at  the 
castle  of  York  aforesaid,  in  the  county  aforesaid,  (the  said  Sir 
Richard  then  and  there  being  sheriff  of  the  said  county  of 
York)  took  and  arrested  the  said  William,  and  then  and  there 
detained  him  in  prison  until  the  said  William,  and  the  said 
Thomas,  together  with  the  said  John  Atkinson,  as  his  sureties, 
sealed,  and  as  their  deed  delivered  the  said  writing  obligatory 
above-mentioned  to  the  said  Sir  Richard.  And  the  said 
Thomas  ftirther  says,  that  the  said  Sir  Richard  then  and  there 
took  the  said  writing  obligatory,  with  the  said  condition  under- 
written, of  and  from  the  said  William  Markif^field,  and  of  and 
from  the  said  Thomas  and  John,  as  his  sureties,  by  colour  of 
his  office  of  sheriff  of  the  said  county,  against  the  form  of  the 
statute.  And  so  the  said  Thomas  says,  that  the  sdd  writing 
obligatory,  with  the  condition  thereto  above  recited,  so  as 
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aforesaid  made  and  taken^  in  form  and  for  the  cause  aforesaid,      Maul- 
is  void  in  law.     And  this  he  is  ready  to  verify :  wherefore  he    everer  r, 
prays  judgment  if  he  ought  to  be  chaiged  with  the  debt  ^ 


Hawxby. 


aforesaid,  by  virtue  of  the  writing  obligatory  aforesaid.  f  78  1 

General  demurrer  in  the  usual  form,  and  joinder  in  de- 
murrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  Owna  adrntare 
is  not  yet  advised  what  judgment  to  give  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  parties  aforesaid  before 
our  lord  the  long  at  Westminster,  until  the  next 

after  to  hear  thdr  judgment  of  and  upon  the 

premises,  because  the  court  of  our  lord  the  king  now  here  is 
thereof  not  yet,  &c 
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Trinity,  21  Car.  IL  R^    Rot.  2611. 

T^EBT  upon  bond  by  Mauleverer  late  sherijBT  of  Yorhshiref  s,  c.  i  SidL456. 

-*-^  against  Hawxhy^  and  declares  upon  a  bond  entered  \^^^%^' 

into  by  the  defendant  to  the  plaintiff,  by  the  name  of  his  if  the  condition 

office  of  sheriff  of  Yorkshire,  on  the  3d  of  OcttAer  in  the  20th  ^][  *  ^"^  ^'^ 

,  this  fomi)  **  the 

year  of  the  reign  of  the  now  king ;  the  defendant  prays  oyer  <'  condition  of 
of  the  condition,  which  is  entered  in  this  manner,  to  wit,  "^^h'^J" 
^^  The  condition  of  this  obligation  is  such,  that  if  the  above*  « i^  &c.  then 
"bounden  WiUiam  Marhinfield  be  and  appear  before  our  1%^^^^ 
*^  lord  the  king  at  Westminster  on  Saturday  next  after  the  **tion  tobe 
"  octave  of  St  Martin,  to  answer  John  Booth  of  a  plea  of  ^ords  are  void, 
"  trespass ;  and  also  to  a  bill  of  the  said  John  against  him  the  '"^  ****  <^o^- 
*'  said  WiUJiam  for  60/.  of  debt,  and  against  him  the  said  ^UiouMhenu 
"  William  for  327. 10*.  more  of  debt,  according  to  the  cus-    ;  C  79  ] 
**  tom,  &C.  then  the  condition  of  this  obligation  to  be  void  and 
**  of  none  effect,  or  else  the  same  to  be  in  full  power  and 
*'  virtue,"  and  thereupon  the  defendant  pleads  the  statute 
23  EL 6.  a 9.  of  sheriffs'  bonds;  and  further  says,  that  Marh- 
infield was  arrested  by  the  plaintiff,  then  sheriff  of  the  county 
of  York,  by  virtue  of  a  latitat  out  of  this  court,  and  the  de- 
fendant, for  the  enlargement  of  Marhinfield,  entered  into  the 
bond  with  the  condition  aforesaid  which  by  force  of  the  sta- 
tute was  void  in  law,  and  to  which  th^re  was  a  demurrer. 

And  the  exception  taken  by  the  defendant  was  to  the  con- 
dition of  the  bond,  in  which  it  is  said,  tiiat  if  Marhir^ld 
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Maul-      appear^  &c.  then  the  condition  of  this  obligation  shall  be  void, 
EVERER  V.     Sec  where  it  should  be,  then  this  obligation  shall  be  void,  &c 
Hawxby.     ^^  j^  ^^  argued  for  the  defendant,  that  if  Marhmfeld  had 
appeared  at  the  return  of  the  writ,  the  bond  would  be  in  force 
against  the  defendant:  for  it  is  said,  that  the  condition  shall 
•&  P.Dyer,      be  void,  and  then  the  bond  will  be  single.     And  a  wngle* 
ioo!a!.'b.Beawl  ^^'^  is  altogether  void  by  the  statute,  which  requires  such 
fSige*s  case.        bond  to  be  with  a  condition  for  the  appearance  of  the  prisoner 
t  Dyer,  364.  a.  at  the  day  contained  in  the  writ  f ;  but  there  is  no  condition 
in  marg.  ^  ^j^j^  j^^u j^  y^^^  Qjjy  ^  condition  to  a  condition,  in  which 

it  is  said,  that  the  condition  shall  be  void,  but  not  that 
the  bond  shall  be  void;  and  so  there  are  no  words  at  all 
to  make  the  bond  void :  and  whether  Marhinfield  had  ap- 
peared or  not,  the  bond  is  single  and  without  a  condition, 
and  therefore  the  bond  is  against  the  statute ;  and  for  this 
reason  judgment  was  prayed  for  the  defendant. 

But  it  was  answered  and  resolved  by  the  court,  that  the 

bond  was  good  enough ;  for  the  words  *'  then  the  condition,'' 

&c.  are  void  for  their  absurdity  and  repugnancy;  and  no 

more  regard  is  to  be  paid  to  them,  than  if  they  had  been 

omitted,  and  they  must  be  taken  in  the  same  sense  as  if  the 

words  had  been,  *'  then  this  obligation  shall  be  void."     And 

if  the  whole  clause  had  been  omitted,  the  bond  and  condition 

would  have  been  good  enough,  for  after  the  bond  comes  the 

condition  in  this  manner.  The  condition  of  this  obligation 

*^  is  such,  that  if  the  said  Marhinfield  appear,"  &c.  which 

words  alone  shew  that  the  bond  was  taken  for  the  appearance 

of  Markif^field,  which  was  all  that  the  statute  requires,  though 

the  clause,  ''then  this  obligation  shall  be  void,''  had  been 

The  addition  of  wholly  Omitted.     And  now  the  addition  of  useless  and  im- 

^Uilnrworda  Pertinent  words  shall  not  hurt  the  bond  and  condition  which 

do  not  hurt  a     -^erc  perfect  before.     Wherefore  judgment  was  given  for  the 

didon  which      pliuutiffi     Saunders  of  counsel  with  the  pliuntiff. 

wm  perfect  jvbfe  ;   The  defendant's  attorney  had  subtilely  averred  in 

*r  80  1      *  ^  P^^  ^^  Marhinfield  was  arrested  by  a  writ  returnable 

at  another  day  than  was  contained  in  the  condition  of  the 

\  See  1  Saund.  bond  | ;  but  tliis  being  a  trick  he  did  not  dare  to  take  ad- 

FjitbT™*  "'    vantage  of  it,  as  he  told  me  afterwards.     And  note,  the  like 

judgment  was  ^ven  upon  such  proceedings  on  the  same 

bond,  between  Mauleverer  and  Atkinson,  and  between  Manl^ 

everer  and  Marhinfield,  in  this  term ;  and  the  roll  is  in  AGch. 

21  Car.  2.  Segis.     Rot  299.  and  300.  (1) 

(1)  See  antdi  59.  PoHeme  v.  Hamon,  note  (S). 
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Richards  &  al'  verstis  Hodges.  Case  14. 

Trinity,  21  Car.  IL  ILeps.    BoL  282. 

NMngkamtkirt,^  TrtE  it  remembered,  that  heretofore,  to  wit,  in 
^  J  m3  Easter  term  last  past,  before  our  lord  the 
king  at  fFesimhuter  came  Samuel  Richards  and  Francis  Samon, 
church-wardenB  of  the  parish  of  St.  Peter,  in  the  county  of 
the  town  of  Nottingham,  by  Italph  Edge  their  attorney,  and 
brought  here  into  the  court  of  our  said  lord  the  king  then 
there  his  certain  bill  against  John  Hodges  of  the  town  of  Not- 
tingham, in  the  county  of  the  town  of  Nottingham,  iron- 
monger, in  the  custody  of  the  marshal,  &c.  of  a  plea  of  debt ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit:  Debt  on  bond. 
Nottinghamshire  to  wit,  Samuel  Richards  and  Francis  Samon, 
church-wardens  of  the  parish  of  St.  Peter,  in  the  county  of 
the  town  of  Nottingham,  complidn  of  John  Hodges  of  the 
town  of  Nottingham,  in  the  county  of  the  town  of  Nottingham, 
ironmonger,  being  in  the  custody  of  the  marshal  of  the  mar- 
shalsea  of  our  lord  the  king  before  the  king  himself,  of  a  plea 
that  he  render  to  them  1002.  of  lawful  money  of  England, 
which  he  owes  to,  and  unjustly  detains  from  them ;  for  that 
whereas  the  said  John,  on  the  1st  day  of  August,  in  the  19th 
year  of  the  reign  of  our  lord  Charles  the  Second  now 
king  of  England,  &c  at  Bingh9m,  in  the  said  county  of 
Nottingham,  by  his  certain  writing  obligatory,  sealed  with  the 
seal  of  the  said  John,  and  to  the  court  of  our  said  lord  the 
king  now  here  shewn,  the  date  whereof  is  the  same  day  and 
year  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
bound  to  the  said  Samuel  and  Francis,  in  the  said  100^,  to  be 
•paid  to  the  said  Samuel  and  Francis,  when  he  should  be  . 
thereunto  requested.  Yet  the  said  John  (although  often 
required)  has  not  yet  paid  the  said  100/.  to  the  sidd  Samuel 
and  Francis,  or  either  of  them,  but  to  pay  the  same  to.  them 
has  hitherto  altogether  refused,  and  still  refuses ;  to  the  dam- 
age of  them  the  said  Samuel  and  Francis  of  10/.  And  there- 
fore they  bring  suit,  &c. 

And  now  at  this  day,  to  wit>  on  Friday  next  after  the       [  81  ] 
morrow  of  the  Holy  Trinity  in  the  same  term,  until  which  day  l^P^^"""^ 
the  siud  John  had  leave  to  imparl  to  the  said  bill  and  then  to 
answer,  before  our  lord  the  king  at  Westminster  come  as  well 
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Richards    the  said  Samuel  and  Francis  by  their  attorney  aforesaid,  as  the 
&  ai'  V.       said  John  by  Ralph  Gregge  his  attorney.     And  the  said  John 
oDGEs.  ^    defends  the  wrong  and  injury  when,  &c.  and  prays  oyer  of 
the  said  writing  obligatory,  and  it  is  read  to  him,  &c.;  and  he 
also  prays  oyer  of  the  condition  of  the  said  writing  obligatory, 
DefendAiit        and  it  is  read  to  him  in  these  words,  to  wit,  '^  The  con- 
^econd^onof  dition    of   this   present   ob%ation  is  such,    that  whereas 
the  bond,  which  Mary  Bates  hath  been  of  late  delivered  of  a  man-child 
w^^     m  oe  ^^jjjjj  ^^  parish  of  St,  ilffer's,  within  the  said  town  of  Not- 
tingham,  to  the  which  child  the  above-bounden  John  Hodges 
according  to  law  stands  charged  to  be  the  reputed  father; 
if  therefore  the  said  John  Hodges^  his  heirs,  executors,  ad- 
ministrators or  assigns,  or  any  of  them,  do  from  time  to  time 
and  at  all  times  hereafter,  fully  and  clearly  acquit,  discharge 
and  save  harmless,   as  well  the   aboye-mentioned   Samuel 
Ricliards  and  Francis  Samon,  church-wardens  of  the  parish  of 
St  Peter^s  aforesaid,  and  their  successors  for  the  time  being, 
and  every  of  them>  as  also  the  inhabitants  and  parishioners 
of  the  said  parish,  which  now  are,  or  hereafter  shall  be  for 
the  time  being,  and  every  of  them,  of  and  from  all  and  all 
manner  of  costs,  charges,  troubles  and  incumbrances  what- 
soever, for  or  by  reason  of  the  birth,  education,  maintenanq^, 
nourishing  and  bringing  up  of  the  said  child,  and  of  and  from 
all  other  actions,  suits,  charges,  troubles  and  demands  what^ 
soever,  touching  or  concerning  the  same,   that  then  this 
present  obligation  to  be  ^id  and  of  none  effect,  or  else  to 
remain,  continue  and  be  in  full  force,  strength,  power  and 
virtue."    Which  being  read  and  heard,  the  sfud  John  Hodges 
says,  that  the  said  Samuel  Richards  and  Francis  Samon  ought 
and  pleads  nor    not  to  havc  or  maiutiun  their  said  action  thereof  against  him, 
dammfieahu.      bccausc  he  says,  that  the  said  Samuel  Richards  and  Francis 
Samon,  church-wardens  as  aforesaid  of  the  parish   of  St. 
•    Peter  aforesaid,  and  their  successors,   and  the  inhabitants 
and  parishioners  of  the  said  parish  for  the  time  being, 
from  the  time  of  making  the  said  writing  obligatory  hither- 
to, or  either  of  them,  were  not  in  any  manner  damnified 
for  or  by  reason  of  the  birth,  education,  midntenance,  nourish- 
ing and  bringing  up  of  the  said  child,  in  the  condition  afore- 
said above-named,  or  for  or  by  reason  of  any  actions,  suits, 
charges,  troubles,  or  demands  whatsoever,  touching  or  con- 
cerning the  said  child :  and  this  he  is  ready  to  verify ;  where- 
[  82  ]       fore  he  prays  judgment  if  the  said   Samuel  Richards  and 
Francis  Samon  ought  to  have  or  mmnti^in  their  said  action 
thereof  against  him^  &c 
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And  the  8ud  Samuel  and  Francis  say^  that,  by  any  thing  by    Richards 
the  said  John  above  in  pleading  allegedi  they  ought  not  to       ^  ^  ^' 
be  barred  from  having  their  aforesaid  action  thereof  against    ,     Qpc^*  ^ 
him  the  said  Johnt  because  they  say,  that  the  said  child  in         .    . 
the  sud  condition  mentioned  was  bom  within  the  parish  of  iSpSAioiier 
St  Peter  aforesaid,  and  that  neither  the  said  John  Hodges^  nor  ^J  JI^*  ^^ 
any  other  person,  after  the  makii^  of  the  said  writing  obli-  atarrin^  nudn- 
gatory,  and  before  the  day  of  exhibiting  the  said  bill  of  the  ^^**  ^®'  * 
said  Samuel  and  Francis,  to  wit,  for  the  space  of  one  month 
from  the  first  day  of  March  in  the  21st  year  of  the  reign  of 
our  said  lord  the  now  king,  provided  any  maintenance  or 
nourishment  for  the  said  child:  wherefore  the  parishioners  of 
the  said  parish  of  St.  Peter,  lest  the  child  should  peridi 
through  hunger  and  cold,  during  the  whole  time  aforesaid, 
at  Bingham  aforesaid,  were  obliged  to  lay  out  and  expend, 
and  did  lay  out  and  expend,  the  sum  of  4«.  of  lawful  money 
of  England,  for  the  maintenance,  nourishing  and  bringing  up 
of  the  said  child  for  the  time  aforesaid,  and  so  the  parishioners 
are  damnified.     And  this  they  are  ready  to  verify ;  where- 
fore they  pray  judgment  and  their  said  debt,  together  with 
their  damages  on  occasion  of  the  detention  of  the  said  debt, 
to  be  adjudged  to  them,  &c 

And  the  siud  John  Hodges  says,  that  he  the  said  John  for  Rejoinder: . 
the  said  space  of  one  month  from  the  first  day  of  March  in 
the  2l8t  year  aforesaid,  would  have  nourished  and  maintained  That  defendant 
the  said  child  at  his  own  costs  and  charges,  and  on  the  sMd  jS'^e^^ehiW " 
first  day  of  March  in  the  21st  year  aforesaid,  at  Bingham  athiaownex- 
aforesaid,  offered  to  the  eaXd,  Francis  and  Samuel,  and  the  said  pUd^^tould 
parishioners,  to  nourish  and  maintain  the  said  child  at  his  own  not  suffer  him 
costs  and  charges,  and  the  said  Francis  and  Samuel,  and  the  paid^the  money 
said  parishioners,  then  and  there  refrised  to  permit  him  the  said  ^  ^^  o^^ 
John  to  nourish  and  maintain  the  child  at  his  own  costs  and 
charges ;  but  the  said  Francis  and  Samuel,  and  the  said  pa- 
rishioners, of  their  own  wrong,  and  against  the  will  of  him 
the  said  John,  then  and  there  put  the  said  child  to  nurse, 
and  for  the  nursing  and  maintenance  of  the  said  child  of 
their  own  wrong  paid  the  said  four  shillings.     And  this  he  is 
ready  to  verify;  wherefore,  as  before,  he  prays  judgment, 
and  that  the  said  Francis  and  Samuel  may  be  barred  from 
having  their  said  action  thereof  against  him,  &c. 

General  demurrer;  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here       [  83  ] 
18  not  yet  advised  what  judgment  to  give  of  and  upon  the  ^J]^  «*««»'» 


83  Richards  8c  aV  versus  Hodges. 

Richards    premises^  a  day  therefore  is  given  to  the  parties  aforesud 
&  al'  r.       before  our  lord  the  king  at  Westminster,  until 
^^^^'  ^    next  after  to  hear  their  judgment  of  and 

upon  the  premises^  because  the  court  of  our  lord  the  king 
here  is  thereof  not  yet  advised,  &c. 


Case  14.  Richards  &  al'  versus  Hodges. 

Trin,  21  Car.  IL  Regis.    Rot.  882. 

S.C.  1  Sid.444.  T\EBT  upou  bond  by  Richards  and  Samon  against  Hodges  ; 

2Keb  61^9.  "^^  *^®  defendant  prays  oyer  of  the  condition,  which  is, 

ifthedefendant  <<  That  whereas  Mary  Bates  hath  been  of  late  delivered  of  a 

m>oh«geiur'  ™an-child  within  the  parish  of  St. Peter,  in  the  town  of 

rally,  and  the  Nottingham,  to  the  which  child  the  above-bound  John  Hodges 

Ld"heiwho^  according  to  law  stands  charged  the  reputed  father ;  if  there- 

damQified,  and  fore  the  said  John  Hodges,  his  heirs,  executors,  administrators 

rejoins  that  the  or  assigus,  or  any  of  them,  do  from  time  to  time,  and  at  all 

plaintiff  was  times  hereafter,  fully  and  clearly  acquit,  discharge  and  save 

damninedofhis   ,  ,  «    t       ,  i  ^  »V».  *       ,         i  -r^ 

own  wrong,  it .  harmless,  as  well  the  above-named  Samuel  Richards  ^naFrancis 
IS  a  departure,  gamon,  church-wardens  of  the  parish  of  St  Peter  aforesaid, 
and  their  successors  for  the  time  being,  and  every  of  them, 
and  also  all  the  inhabitants  and  parishioners  of  the  said  parish, 
which  now  are  or  hereafter  shall  be  for  the  time  being,  and 
every  of  them,  of  and  from  all  manner  of  costs,  charges, 
[  84  ]  troubles  and  incumbrances  whatsoever,  for  or  by  reason  of  the* 
birth,  education,  maintenance,  nourishing  or  bringing  up 
of  the  said  child,  and  of  and  from  all  other  actions,  suits, 
charges,  troubles  and  demands  whatsoever,  touching  or  con- 
cerning the  same,  that  then,  &c."  And  upon  this  the  defend- 
ant pleads  non  damnificatus  generally :  the  pliuntiffs  reply  that 
neither  the  defendant,  nor  any[other,  for  the  space  of  a  month 
after  the  making  of  the  bond,  provided  any  maintenance  for 
the  infant,  wherefore  the  parishioners,  to  prevent  the  infant 
from  perishing  with  hunger  and  cold,  during  the  whole  time 
aforesaid  were  forced  to  pay,  and  had  paid  4^.  for  the  main-, 
tenance  and  noiurishment  of  the  infant,  and  so  the  parishioners 
were  damnified,  &c. ;  to  which  the  defendant  rejoins,  that 
he  would  have  nourished  the  infant  at  his  own  costs  and 
charges  during  the  whole  of  the  said  time,  and  offered  to  do 
it  as  well  to  the  phuntiffs  as  to  the  other  parishioners,  but  they 
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refused  to  permit  him  to  do  so ;  and  of  their  own  wrongs  and 
against  the  will  of  the  defendant,  put  the  infant  to  nurse,  and 
paid  the  4s.  (a)  And  this,  &c.  wherefore  &c  Upon  which 
rejoinder  the  plaintiffs  demurred  in  law. 

And  by  the  court,  the  rejoinder  was  bad,  because  it  was  a 
departure  from  the  first  plea  in  bar :  for  the  defendant  in  his 
plea  says,  that  the  parishioners  were  not  damnified ;  and  when 
the  plaintiffs  by  their  replication  show  how  they  were  dam- 
nified, the  defendant  cannot  rejoin,  that  the  damnification 
was  of  their  own  wrong,  as  he  has  done  here,  but  ought  to 
have  pleaded  it  at  first  in  his  plea  in  bar.  And  though 
Saunders  of  counsel  with  the  defendant  urged  that  it  was  not 


Richards 

&al' V. 

Hodges. 


(a)  In  4  Taunt  498.  Strangeways  v. 
Robinson^  the  defendant  pleaded  a  plea 
similar  to  this  rejoinder,  except  that  it 
did  not  shew  that  the  child  was  in  the 
custody  or  power  of  the  overseens,  and 
on  that  ground,  the  court  held  the  plea 
to  be  bad ;  at  the  same  time  giving  no 
opinion  as  to  the  right  of  a  putative 
father  to  the  custody  of  a  bastard  after 
the  age  of  nurture.  [In  Pope  v.  Sale^ 
7Bing.477.  5M.&P.  336.  S.  C,  the 
defendant  pleaded  a  similar  plea,  but 
averring  that  the  child  was  under 
the  power  and  control  of  the  over- 
seers :  The  bond  in  this  case  was  con- 
ditioned, not  to  indemnify  the  parish, 
but  to  pay  to  the  overseers  a  weekly 
sum  so  long  as  the  child  should  con- 
tinue to  be  provided  for  at  the  expense 
of  the  parish :  The  court  held  the  plea 
bad ;  for  though  in  an  action  on  a  bond 
conditioned  in  terms  .to  indemnify  the  pa- 
rish, the  defendant  by  the  rules  of  plead- 
ing (see  ant^  Vol.1,  p.  117*  note  (1)), 
may  answer  the  action  by  pleading  spe- 
cially what  has  been  done  under  the 
condition,  and  conclude  by  saying  that 
if  the  plaintiff  is  damnified  it  is  by  his 
ow^K  fault;  yet  as  this  was  an  action 
upon  a  bond  conditioned  for  the  per- 
formance of  one  particular  duty,  viz. 
the  payment  of  the  weekly  sum  so  long 
&c.,  the  plea,  and  the  only  plea,  was 

VOL.  II,   PABT  I. 


performance  (see  1  B.&.P.  638.  Holmes 
V.  Rhodes)^  to  which  the  present  pleiC 
did  not  amount:  It  therefore  became 
unnecessary  to  decide  the  further  broad 
objection  taken  to  the  plea,  viz.  that 
the  putative  father  has  no  right  by 
law  to  the  custody  of  the  bastard  child.] 
Within  the  age  of  nurture  he  certainly 
has  no  right  to  the  custody.  5  T.  R. 
278.  The  King  v.  Soper.  7  East,  579. 
The  King  v.  Hopkins.  5  East,  223. 
TJie  King  v.  Moseley,  in  note.  [On  a 
late  occasion  the  mother  of  an  ille- 
gitimate child,  of  between  eleven  and 
twelve  years  of  age,  obtained  an  habeas 
■  corpus,  directed  to  the  putative  father, 
to  bring  her  up  before  the  court:  On 
the  child  being  produced,  in  obedience 
to  the  writ,  the  court  declared  that  she 
might  use  her  own  discretion  as  to 
where  she  would  go;  and  the  child 
being  unwilling  to  go  with  her  mother, 
the  court  would  not  permit  the  mother 
to  take  her  by  force.  3  Mann.  &  Gr. 
547.  -In  re  Lloyd.  4  Scott,  N.  R.  200. 
S.  C]  But  the  father  of  a  legitimate 
child  has  such  a  right.  5  East,  221 . 
The  King  v.  De  Manneville.  [4  A.  & 
E.  624.  Rex  v.  GreenhilL  6  N.  &  M. 
244.  S.  C.  See  stat.  2  &  3  Vict.  c.  54. 
(Act  to  amend  the  Law  relating  to  the 
Custody  of  Infants).  See  also,  2  Kent's 
Commentaries,  205.  4th  cd.] 
z 


Ma 


Eichards  &  al'  versw  Hodges. 


Hodges. 


Richards  any  damnification  at  all,  because  it  was  the  voluntary  act  of 
&  ar  t7.  the  parish  to  put  the  infant  to  nurse,  when  the  defendant 
himself  offered  to  maintain  it,  et  volenti  non  ft  injuria^  and 
they  ought  not  to  take  advantage  of  their  own  wrong;  yet 
non  allocatur;  for  the  court  held  clearly,  that  the  rejoinder 
was  a  departure  (1) ;  and  therefore  it  was  adjudged  for  the 
plaintiflfs. 


(1)  See  Newland  v.  Osman^  Bum's 
Justice,  Bastard,  Simpson  v.  Johnson^ 
Dougl.  7-  2  Wils.  126.  In  a  late  case, 
however,  similar  to  the  present,  the 
plaintiff,  instead  of  demurring  to  the  re- 
joinder, took  issue  upon  it;  though, 
upon  the  authority  of  this  case,  it  seems 
he  might  have  demurred  upon  it,  as 
being  a  departure  from  the  plea.  That 
was  a  debt  on  bond  by  the  church- 
wardens of  the  parish  of  R.  conditioned 
to  indemnify  the  churchwardens  and 
overseers  of  the  poor,  and  the  inhabit- 
ants and  parishioners  of  R,  against  the 
charges  which  should  arise,  or  be  im- 
posed upon  them,  on  account  of  the 
maintenance,  and  bringing  up  of  such 
child  or  children,  as  one  E,  W,  then 
went  with,  and  should  be  delivered 
of :  The  defendant  pleaded  non  damni" 
Jicatus :  The  plaintiff  replied,  that  the 
said  E.  W.  was  delivered  of  two  chil- 
dren, and  that  neither  the  defendant, 
nor  any  person  on  his  behalf,  provided 
any  food  or  nourishment  for  them ;  by 
reason  whereof,  the  inhabitants  of  /?., 
lest  the  children  should  perish  for  want 
of  necessary  food  and  nourishment,  were 


forced  and  obliged  to  expend,  and  did 
necessarily  expend  S/.  in  providing,  &c. 
and  were  so  damnified,  &c.:  The  de- 
fendant rejoined,  that  no  justice's  order 
was  ever  made  upon  the  inhabitants  of 
R.  for  the  maintenance  and  bringing 
up  of  the  said  children,  or  for  the  pay- 
ment or  allowance  of  the  money,  &c. ; 
and  therefore  if  they  did  expend,  it  was 
of  their  own  voluntary  act  and  wrong, 
and  if  they  were  damnified  it  was  of  their 
own  wrong,  &c. :  The  plaintiff  took  issue 
upon  the  rejoinder.  1  H.  BL253.  Eayes 
V.  Bryant.  However,  this  case  b  so 
much  like  the  present  in  principle,  that  it 
seems  no  doubt  can  be  entertained,  that 
the  rejoinder  was  a  departure ;  for  the 
defendant  ought  to  have  stated  it  in  bis 
plea  at  first ;  though  indeed  it  would 
have  been  no  defence  to  the  action  if 
he  had,  because  the  court  held  clearly, 
that  an  order  of  justices  was  not  neces- 
sary to  make  the  ofiicers  of  the  parish 
liable  to  do,  what  they  were  otherwise 
under  a  legal  obligation  of  doing, 
namely,  to  provide  necessaries  for  the 
children,  (b) 

A  departure  in  pleading  is  said  to  be^ 


(6)  The  statute  6Geo.  2.  cSI.,  which 
directs  security  to  be  given  to  the  pa- 
rish, does  not  authorise  the  parish  ofii- 
cers  to  take  a  promissory  note  absolute 
for  a  sum  certain,  it  being  contrary 
to  public  policy,  and  giving  the  parish 
an  interest  in  the  death  of  the  child. 
6  East,  100.  Cole  v.  Gower.  And  if  a 
sum  of  money  be  paid  to  the  parish, 
and  the  child  afterwards  die,  the  puta- 


tive father  may  recover  back  all  that  is 
not  expended,  as  money  had  and  re. 
ceived  to  his  use.  1  B.  &  B.  1.  Wat' 
kins  V.  Hewlett.  I  Camp.  S96.  7b«m- 
son  V.  Wilson.  [So  it  was  held  that  the 
mother  of  an  illegitimate  child  might 
recover  back  money  deposited  with  a 
parish  officer  to  meet  any  charges  to 
which  the  father  might  be  liable  in  re- 
spect of  the  child.    S  Bing.  424.  Clark 
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when  a  man  quits,  or  departs  from  the 
ground  which  he  has  first  relied  upon, 
and  has  recourse  to  another ;  it  is,  when 


his  subsequent  plea  does  not  contain 
matter  pursuant  to  his  former,  nor  sup- 
port and  fortify;  it     Co.  Litt.  304.  a. 


V.  Johnson.  1 1  B.  Moo.  319.  S.  C.  So 
where  a  man  paid  money  to  parish  offi- 
cers, to  exonerate  him  from  all  charges 
and  expenses  that  might  occur  from  a 
bastard  child  affiliated  on  him,  and  the 
child  died  during  the  same  year,  whilst 
they  continued  in  office,  it  was  held 
that  an  action  for  money  had  and  re- 
ceived was  maintainable  against  those 
parish  officers,  to  recover  the  money 
not  expended  in  maintaining  the  child, 
although  they  had  since  quitted  office, 
and  handed  over  the  money  to  their 
successors :  And  the  court  appeared  to 
think  that  the  whole  sum  so  paid  was 
money  had  and  received  to  the  plain- 
tiff's use  from  the  time  it  was  so  paid, 
as  the  contract  was  from  the  beginning 
illegal  and  void.  2  M.  &  W.  867.  Chap- 
pell  V.  PolesJ^  For  the  same  reason, 
where  a  bond  to  indemnify  is  given, 
and  the  obligor  becomes  bankrupt,  the 
parish  cannot  prove  the  penalty  under 
the  commission,  and  so  receive  a  sum 
certain ;  and  the  bankrupt's  certificate 
is  no  bar  to  an  action  on  the  bond  for 
expenses  after  the  bankruptcy.  1  B. 
&  A.  491.  Overseers  of  St.  Martinis  v. 
Warren.  But  a  voluntary  bond  given 
by  the  putative  father,  conditioned  for 
payment  of  a  sum  certain  every  three 
months,  until  the  child  should  be  deemed 
capable  of  providing  for  herself,  was 
held  good.  1  M.  &  S.  310.  Middleham 
V.  BeUerby.  [7  Bing.  477.  486.  Pope 
V.  SaU.  5  M.  &  P.  336.  S.  C]  So  a 
bond  for  payment  of  a  certain  sum 
weekly,  while  the  child  shcftild  remain 
chargeable.  4  Taunt  498.  Strange- 
ways  V.  Robinson. 

By  54  Geo.  3.  c.  170.  s.  8.  actions  on 
securities  for  indemnifying  the  parish 
against  the  charge  of  bastard  children 


must  be  brought  in  the  names  of  the 
overseers  for  the  time  being,  and  not 
in  the  names  of  the  original  obligees. 
3  B.  Moore,  21.  Addey  v.  Woolley. 
[8  Taunt  691.  S.  C.  cited  per  Curiam  in 
9  A.  &  E.  372.  Graves  v.  Colby.  1  P.  & 
D.  235.  S.  C.  This  statute  enables  over- 
seers for  the  time  being  to  sue  on  bas- 
tardy bonds,  which  are  not  strictly  in- 
demnity bonds,  e.  g.  a  bond  conditioned 
to  pay  a  weekly  sum  so  long  as  the  child 
shall  continue  to  be  provided  for  at  the 
expense  of  the  parish.  7  Bing.  477. 
Pope  V.  Sale.  5  M.  &  P.  336.  S.  C. 
See  further  as  to  bastardy  bonds,  2 
Cr.  M.  &  R.  716.   Wandlay  v.  Smith. 

By  Stat  4  & 5  W.  4.  c.  76.  {Act  for 
Amendment  of  the  Poor  Laws)  s.  69. 
the  Acts  which  gave  rise  to  securities 
of  this  nature  were  repealed.  And 
by  sect  70.  "  every  security  given, 
'*  or  recognisance  entered  into  by  any 
"  person  or  persons,  or  his  or  their 
<<  surety,  before  the  passing  of  this  Act, 
"  to  indemnify  any  parish  or  place 
^<  as  to  any  child  or  children  likely 
<<  to  be  born  a  bastard  or  bastards, 
<<  whereof  any  single  woman  shall  be 
<<  pregnant  at  the  time  of  the  passing  of 
*<  this  Act,  or  to  abide  and  perform 
"  such  order  or  orders  as  might  have 
"  been  made  touching  such  child  or 
*'  children,  pursuant  to  an  Act  made  and 
«  passed  in  the  eighteenth  year  of  the 
**  reign  of  her  said  late  majesty  Queen 
'<  Elizabeth,  concerning  bastards  begot- 
'*  ten  and  bom  out  of  lawful  matrimony, 
"  shall  be,  and  the  same  are  hereby  de. 
"  dared  null  and  void."  —  This  section, 
it  will  be  observed,  in  no  way  affects 
securities  or  recognisances  given  to  in- 
demnify parishes  or  places  as  to  any 
bastard,  unless  the  mother  was  pregnant 
z  2 
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One  reason  why  a  departure  in  pleading 
is  never  allowed  is,  because  the  record 
would  by  such  means  be  spun  out  into 
endless  prolixity;  for  he  who  has  de- 
parted from  and  relinquished  his  first 
plea  might  resort  to  a  second,  third, 
fourth,  or  even  fortieth  defence :  plead- 
ing would  thereby  become  infinite; 
he  who  has  a  bad  cause  would  never 
be  brought  to  issue,  and  he  who  has  a 
good  one  would  never  obtain  the  end  of 
his  suit  See  several  cases  as  to  what 
shall  be  a  departure^  cited  1  Saund.  117* 
Cutler  V.  Souikemef  note  (S).  Thus,  if 
the  declaration  be  founded  on  the  com- 
mon law,  the  plaintifi"  in  his  replication 
cannot  maintain  it  by  a  special  custom. 
Co.  Litt.  304<.  a.  But  if  an  action  be 
brought  to  recover  a  penalty  given  by 
statute,  and  the  defendant  pleads  a  re- 
peal of  the  statute  by  another  Act,  the 
plaintiff  may  reply  that  the  first  statute 
was  afterwards  revived,  and  it  is  no 
departure.  Cro.  Car.  258.  JBtUler  v. 
President  of  College  of  Physicians,  So, 
where  in  debt  on  bond  with  a  condition 
to  be  a  true  prisoner  without  making 
any  escape,  the  defendant  pleaded,  that 
J.  L,  did  remain  a  true  prisoner  with- 
out committing  any  escape,  &c. ;  the 
plaintiff  assigned  a  breach,  that  13th 
January^  J,L,  made  an  escape ;  the  de- 
fendant rejoined,  that  J,  L,  went  a  little 
way  out  of  the  rules  of  the  prison,  but 
being  sent  for  back  by  the  plaintiff,  he 
immediately  returned  with  the  consent 
of  the  plaintiff,  Was  accepted  as  his  pri- 
soner, and  so  continued  ever  since ;  to 
which  it  was  demurred :  and  by  Heeve 
C.  J.  here  is  a  breach  assigned,  to 
which  the  defendant  rejoins^  that  J,  L. 
did  make  an  escape,  for  he  says  he 
went  out  of  the  rules  of  the  prison, 
which  is  an  escape  at  common  law, 
3  Rep.  44.  a.  Boyton's  case ;  and  also 


by  Stat.  8  &  9  W.  3-  c.  27.  s.  1. ;  and 
then  he  returned  with  consent  of  the 
plaintiff;  this  is  a  departure,  for  if  it 
would  excuse  the  escape,  it  should  have 
been  pleaded  at  first.  Com.  Rep.  553. 
Gambier  v.  LarJdn.  So  where  in  tres- 
pass for  impounding  the  plaintiff's  mare, 
the  defendant  pleaded,  that  she  was 
doing  damage  to  the  king  in  his  forest 
of  Waltham :  the  plaintiff  in  his  repli- 
cation entitled  himself  to  a  right  of 
common  in  the  forest  for  a  mare,  and 
therefore  he  put  the  mare  there  to  use 
his  common:  the  defendant  rejoined, 
that  the  mare  was  mangy  and  doing 
damage,  and  therefore  he  took  and  im- 
pounded the  mare,  because  she  was 
wrongfully  and  unlawfully  in  the  forest: 
the  rejoinder  was  held  to  be  a  departure 
from  the  plea ;  because  the  plea  is,  that 
the  mare  was  doing  a  private  trespctss 
to  the  king  in  his  forest  of  W.^  and 
therefore  the  defendant  impounded  her; 
but  the  rejoinder  is,  tliat  the  mare 
was  mangy,  which  by  the  stat  32  H.  8. 
c.  13.  s.  11.  is  a  common  nuisance  in- 
quirable  in  the  leet,  and  therefore  the 
defendant  impounded  her.  2Wils.96. 
Palmer  v.  Stone.  And  where  in  reple- 
vin for  taking  the  plaintiffs  goods  and 
chattels^  to  wit,  one  limekiln,  the  de- 
fendant avowed  for  rent  in  arrear,  and 
the  plaintiff  in  his  plea  in  bar  said  that 
the  limekiln  was  affixed  to  the  freehold 
of  the  piece  or  parcel  of  ground  on 
which  &c.,  and  as  such  was  by  law  ex- 
empt from  a  distress  for  rent,  to  which 
the  defendant  demurred  generally :  the 
court  held,  that  the  plea  in  bar  was  a 
departure  from  the  declaration;  that 
the  declaration,  treating  the  limekiln 
as  a  chattel,  might  possibly  have  been 
true,  because  lime  may  be  burnt  in  a 
portable  oven,  and  the  kiln  need  not 
therefore '  necessarily  be  affixed  to  the 


at  the  time  of  the  passing  of  the  Act.     to  securities  given  in  respect  of  liastards 
Therefore  the  law  remains  unaltered  as    born  before  the  14th  of  August,  183*.]] 
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freehold ;  but  as  the  plea  in  bar  stated 
it  to  be  affixed  to  the  freehold,  it  was 
iDconsisteDt  with  the  declaration.  4 
T.  R.  504.  Nibkt  v.  Smith,  (c)  So 
where  to  debt  on  an  annuity  bond  the 
defendant  pleaded^  that  no  such  me- 
morial of  the  bond,  as  is  required  to  be 
enrolled  in  Chancery  by  the  statute  17 
Geo.  3.^  was  enrolled,  &c,  before  the 
commencement  of  the  plaintifTs  suit: 
the  plaintiff  replied,  that  a  memorial  of 
the  bond  was  enrolled,  which  contained 
the  day  of  the  month  and  the  year 
when  the  bond  bore  date,  and  the 
names  of  all  the  parties  and  witnesses, 
and  set  forth  the  annual  sum  to  be 
paid,  and  the  name  of  the  person  for 
whose  life  the  annuity  was  granted, 
and  the  consideration  of  granting  the 
same;  the  defendant  rejoined,  that  true 
it  was  that  the  memorial  of  the  bond  was 
enrolledj  but  alleged  that  the  memorial 
did  not  truly  set  forth  the  consideration 
on  which  the  annuity  was  granted. 
The  court  was  clearly  of  opinion,  that 
the  rejoinder  was  a  departure  from  the 
plea.  A  memorial  was  enrolled,  which 
upon  the  face  of  it  was  a  good  one ; 
and  if  the  defendant  wished  to  impeach 
it,  he  should  have  pleaded  it  at  first, 
and  shewn  in  what  particular  it  was 
defective,  and  thus  have  compelled  the 
plaintiff  to  take  issue  upon  that  fact ; 
but  having  in  his  plea  in  bar  alleged 
that  there  was  no  memorial^  he  ought 
not  afterwards  to  be  permitted  to  admit 


in  his  rejoinder  that  tfiere  was  one,  and 
then  deny  the  validity  of  it ;  that  the 
words  "no  such  memorial,"  like  the 
words  "  no  such  award,"  or  "  no  capiat 
"  ad  satisfaciendum^**  tender  issues  in 
facty  and  not  in  law ;  that  if  the  plaintiff 
had  taken  issue  on  the  allegation  of 
"no  such  memorial,  &c."  the  parties 
could  not,  upon  that  issue,  have  gone 
into  the  objection  to  the  memorial, 
which  arises  under  the  Act  of  parlia- 
ment, any  more  than  they  can  upon 
the  issue  lof  no  awards  where  there  is  * 
an  award  in  fact,  go  into  objections  to 
the  award  in  point  of  law.  4  T.  R. 
585.  Praed  v.  Duchess  of  Cumber- 
land,(d)  And  where  in  trespass  for 
impounding  the  plaintiffs  ox,  the  de- 
fendant justified  the  taking  damage 
feasant,  and  impounding  it ;  the  plain- 
tiff entitled  himself  to  common  of  pas- 
ture for  one  ox,  in  the  place  in  which 
&c.,  and  that  he  put  the  ox  there  to  use 
his  common;  the  defendant  rejoined, 
that  the  plaintiff  had  surcharged  the 
common  with  that  ox,  and  that  he  took 
and  impounded  him  surcharging  the 
common ;  it  was  adjudged,  that  the  re- 
joinder was  a  departure  from  the  plea ; 
for  there  was  a  great  deal  of  difference 
between  damage  feasant  and  a  sur- 
charge of  common  ;  that  the  surcharge 
should  have  been  pleaded  at  first;  1 
Salk.  22 1 .  Countess  of  Arran  v.  Crispe  ; 
because  the  defendant  then  knew  the 
plaintiffs  right  Willes's  Rep.  638.  Ellis 


(c)  [But  where  to  a  declaration 
against  the  acceptor  of  a  bill  of  ex- 
change, alleged  to  have  been  drawn  and 
indorsed  to  the  plaintiff  by  one  Sarah 
Ellwood,  the  defendant  pleaded  that 
she  was  the  wife  of  Hiomas  Ellwood 
who  was  still  alive ;  to  which  the  plain- 
tiff replied,  that  she  drew  and  indorsed 
the  bill  as  the  agent  and  by  the  au- 
thority of  her  said  husband;  it  was 
held  to  be .  no  departure ;  for  that  the 


replication  did  not  set  up  a  title  incon- 
sistent with  that  disclosed  in  the  de- 
claration. 1  Bing.  N.C.435.  Prince  \. 
Brunatte.     1  Scott,  342.  S.C] 

(rf)  [This  case  was  affirmed  on  error 
(2  H.  Bl.  280.),  but  on  a  different 
ground.  The  doctrine  above  stated 
of  the  court  below  was  denied  by 
Parke  B.  in  3  M.  &  W.  78.  See  post, 
84  e.  note  (c).] 
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V.  Bowles.  So  where  in  debt  on  bond 
given  by  the  defendant  on  his  marriage, 
with  condition  that  he  would  permit 
his  intended  wife,  either  during  the 
marriage  or  by  will,  to  dispose  of  50/. 
out  of  his  personal  estate,  the  defend- 
ant pleaded  that  he  had  not  prevented 
his  wife  from  disposing  of  that  sum 
according  to  the  terms  of  the  condition ; 
the  plaintiff  in  his  replication  set  forth 
a  particular  appointment  of  the  money 
by  the  wife  according  to  the  condition 
of  the  bond,  a  notice  to  the  defendant 
of  the  appointment^  a  request  to  pay, 
and  a  refusal  by  him;  the  defendant 
rejoined  that  he  had  not  any  personal 
estate  out  of  which  he  could  pay  the 
50/.;  the  rejoinder,  on  a  general  de- 
murrer, was  held  to  be  bad,  because  it 
was  a  departure  from  the  plea ;  though 
it  would  have  been  no  defence  if  pleaded 
at  first,  because  the  defendant  is  es- 
topped by  the  condition  of  his  bond  to 
say  that  he  had  not  sufficient  personal 
estate.  Willes's  Rep.  25.  Cossens  v. 
Cossens,  So  where  in  assumpsit  by  an 
executor  on   several   promises,  which 


were  all  laid  to  be  made  to  the  testaiar 
in  his  lifetime,  to  which  the  defendant 
pleaded  the  Statute  of  Limitations,  and 
the  plaintiff  replied  a  subsequent  pro- 
mise to  hinuelff  the  replication  was 
held  to  be  a  departure  and  therefore 
bad.  Ibid.  27.  Hickman  v.  Weaker. 
And  where  to  debt  on  bond,  the  de- 
fendant, after  praying  oyer  of  the  con- 
dition, which  was  for  performance  of 
an  award,  pleaded  no  award  made; 
the  plaintiff  replied,  and  shewed  an 
awai-d;  the  defendant  rejoined  that 
other  matters. were  referred,  of  which 
the  arbitrators  had  not  taken  any  no- 
tice, and  therefore  it  was  no  award, 
and  thereupon  the  plaintiff  demurred ; 
the  court  adjudged  that  the  rejoinder 
was  a  departure  from  the  plea,  for 
the  defendant  ought  to  have  pleaded 
this  special  matter  in  his  plea  at  first 
1  Sid.  180.  Morgan  v.  Man.  Sir  T. 
Raym.94.  S.C.;  and  see  1  Wils.  122. 
Harding  v.  Holmes^  which  is  precisely 
the  same  case  with  Morgan  and  Man.  (e) 
And  if  the  defendant,  in  debt  on  bond 
conditioned  (among  other  things)  for 


(e)  But  since  the  decision  in  11  East, 
188.  Fisher  v.  Pimbley,  ant^.  Vol.  I. 
327.  note  ((/),  that  after  a  plea  of  nul 
agard  the  defendant  may  in  his  rejoin- 
der shew  an  award  void  in  law,  because 
it  is  the  same  as  no  award,  it  should 
seem  that  such  a  rejoinder  as  was 
pleaded  in  Morgan  v.  Man  would  not 
be  held  to  be  a  departure.  And  the 
same  observation  applies  to  the  rejoin- 
der in  Praed  v.  Duchess  of  Cumberland. 
[Indeed  the  ground  on  which  this  last 
case  was  affirmed  on  error  (see  ant^,  84  e. 
note  (d))y  was  that  the  rejoinder  intro- 
duced a  fact  which  went  to  vitiate  the 
deed  granting  the  annuity,  and  not  to 
shew  that  there  was  no  memorial  of  the ' 
bond.  16  East,  41.  ^erBaglegJ.  This 
view  has  been  fully  maintained  by  a 
late  case,  3  Mees.  &  W.  72.  Hickes  y. 
Cracknell.    That  was  an  action  of  debt 


on  bond  conditioned  for  the  payment  of 
an  annuity :  Plea,  that  the  writing 
obligatory  was  made  after  the  passing 
of  the  53  Geo.  3.  c  141.,  and  that  the 
annuity  was  granted  for  a  pecuniary 
consideration,  and  that  no  memorial  of 
the  said  writing  obligatory,  containing 
the  names  of  all  the  witnesses  thereto, 
and  the  date  of  the  writing  obligatory, 
and  the  names  of  all  the  parties  thereto, 
or  of  the  person  for  whose  life  the  an* 
nuity  was  granted,  and  of  the  person 
by  whom  the  annuity  was  to  be  bene- 
ficially received^  or  of  the  pecuniary 
consideration  for  granting  the  said  an- 
nuity, or  how  such  consideration  was 
paid,  or  the  Annual  sum  to  be  paid 
thereby,  was  enrolled  in  Chancery : 
Replication,  that  a  memorial  was  duly 
enrolled  (setting  it  out),  and  averring 
that  it  contained  the  statements  men- 
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payment  of  rent  reserved  in  such  an 
indenture  of  lease,  pleads  performance 
generally,  and  the  plaintiff  assigns  a 
breach  in  non-payment  of  the  rent, 
and  the  defendant  rejoins  that  he  offered 
to  pay  it,  this  is  a  departure ;  for  an 
offer  and  refusal  is  not  the  same  as  a 
performance.  Cro.  Car.  76,  77-  CAop- 
man  v.  Chapman,  See  also  4  Leon.  79. 
Clinieny.  Bridges,  Dyer,  253.  b.  2  Mod. 
31.  Sams  v.  Dangerfield.  Post,  188. 
But  where  the  plaintiff  states  generally 
in  his  declaration,  that  he  demised  cer- 
tain prembes  to  the  defendant,  who 
pleads  nil  habuit  in  tenementisy  which 
primd  facie  is  a  good  plea,  the  plain- 


tiff may  reply  a  demise  by  indenture, 
and  so  estop  him^  and  the  replication 
will  be  no  departure.  3  Leon.  203. 
Thorp  V.  Wingjfield;  vide  1  Saund.  325. 
n.(4).(/) 

A  departure  in  pleading  seems  to  be 
matter  of  substance^  and  bad  upon  a 
general  demurrer,  as  may  be  collected 
from  2  Wils.  96.  Palmer  v.  Stone.  1 
Wils.  122.  Harding  v.  Holmes.  4  T.  R. 
404.  Niblet  v.  Smith.  Willes's  Rep. 
638.  EUis  V.  Bowles.  25.  Cossens  v. 
Cossens.  Ibid.  27.  Hickman  v.  Walker. 
1  Saund.  117.  Cutler  y,Southemy  note 
(3).(^)  The  only  mode  of  taking  ad- 
vantage of  a  departure  is  by  demurrer ; 


tioned  in  the  plea :  Rejoinder,  that  the 
memorial  contained  divers  false  state- 
ments relating  to  matters  of  fact  ma- 
terial to  the  validity  of  the  annuity, 
especially  in  this,  that  the  memorial 
imported  and  represented  that  the  con- 
sideration for  the  annuity  was  paid  in 
notes  of  the  Bank  of  England,  whereas 
it  was  never  paid  in  such  notes  or 
otherwise,  modo  et  formd  as  in  the  re- 
plication alleged ;  and  so  the  defendant 
again  says,  that  there  never  was  any 
such  memorial  as  by  the  Act  of  parlia- 
ment is  required,  enrolled  in  Chancery 
as  the  Act  requires :  And  it  was  held 
on  special  demurrer,  that  the  rejoinder 
was  not  a  departure  from  the  plea; 
for  that  the  true  meaning  of  the  plea 
was,  not  that  there  was  no  memorial 
at  all^  but  that  there  was  not  such  a 
memorial  as  the  act  of  parliament  re- 
quires—  no  valid  memorial.  See  fur- 
ther, lCr.M.&R.454.  Youngy.Beck.^ 
So  where  bail  pleaded  to  a  sd.fa.  that  no 
ca.  scu  was  duly  issued  against  the  prin- 
cipal, and  the  plaintiff  replied  a  ca.  sa. 
into  Middlesex,  a  rejoinder  that  the 
venue  in  the  action  was  in  London,  was 
held  no  departure.  16  East,  41.  Dudlow 
V.  Watchoruy  ante.  Vol.  XL  72*.  n.  (n). 
(/)  [See  also,  1  B.  &  C.  460.   Win-- 


stone  V.Linn.  2  D.  &  R.  465.  S.C. 
Again,  where  to  a  count  in  detinue,  on 
the  bailment  of  a  promissory  note  to  he 
re^delivered  on  request,  the  defendant 
pleaded  that  the  plaintiff  had  deposited 
the  note  with  him,  to  be  kept  as  a 
pledge  and  security  for  the  repayment 
of  a  loan  of  50L  ;  to  which  the  plaintiff 
replied  a  tender  of  the  50/.:  it  was 
held  on  special  demurrer,  that  the  re- 
plication was  good  and  no  departure ; 
for  that  in  an  action  of  detinue,  the 
detainer  is  the  gist  of  the  action,  and 
the  bailment  stated  in  the  declaration 
is  mere  inducement,  which  is  not  tra- 
versable, and  to  which  the  plaintiff 
lA  not  tied  down.  1  Cr.  &  Jerv.  565. 
Gledstane  v.  HewiU.  S.  C.  1  Tyrw.  445. 
Accordingly,  in  Whitehead  v.  Harrison, 
Q.  B.  T.  T.  1844,  it  has  been  recently 
decided  that  the  bailment  is  not  travers- 
able. See  further  on  the  subject  of  de- 
parture in  pleading,  1  Cr.  M.  &  R.  448. 
Young  y.  Beck.  S.C.  5  Tyrw.  24.  2 
Cr.  M.  &  R.  1 12.  Laceg  v.  Umbers.  S.  C. 
5  Tyrw.  741 .  6  M.  &  W.  656.  Green  v. 
James.  Post,  418  a.  in  notis.  11  M.  ^ 
W.  26.  Nevill  v.  Bogle.^ 

(g)  [This   position   is    controverted 
in6N.&M.607.  note  (*).] 
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for  if  the  defendant,  instead  of  demar-  against  him,  the  court  will  not  arrest 
ring^  take  issue  upon  a  replication,  the  judgment  Sir  T.  Raym.  86.  Lee 
containing  a  departure,  and  it  be  found    v.  Rayner,  . 


Case  15.  Hesketh  versus  Lee  &  al'. 

Pafich.  21  Car.  II.  Regis.     Rot  408. 

Writ  of  error.  'Tj^NGLANDy  to  wif.  OUR  lord  the  king  has  sent  to  his 
-i-^  chancellor  in  his  county  palatine  of  Lancaster,  or  to  his 
deputy  there,  his  writ  close  in  these  words,  to  wit ;  Charles 
the  2d,  by  the  grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  king,  defender  of  the  faith,  &c.  to  our  chancellor 
in  our  county  palatine  of  Lancaster,  or  to  his  deputy  there, 
greeting:  Because  in  the  record  and  proceedings,  and  also 
£  85  ]  in  the  giving  of  judgment,  in  a  plaint  which  was  in  our 
court  at  Lancaster  by  our  writ  of  entry  sur  disseisin  in  the  post, 
between  JTiomas  Legh,  esq.  and  Alexander  Righy,  esq.  and 
Thomas  Hesketh,  of  the  manors  of  Rufforth,  Martholme,  Har- 
wood,  Longton,  Croston,  Hesketh  cum  Becconsal,  Tarlton  cum 
Sallom,  Mawdesley,  Wrightington,  Shevington,  Houghwicke  and 
Nether-Wittingham  with  the  appurtenances,  and  of  323  mes- 
suages, 4  mills,  1000  acres  of  land,  267  acres  of  meadow, 
1000  acres  of  pasture,  2000  acres  of  moor,  and  2000  acres 
of  furze  and  heath  with  the  appurtenances  in  Rufforth, 
Martholme,  Harwood,  Longton,  Croston,  Hesketh  cvsn.  Becconsal, 
Tarlton  cum  Sallom,  Mawdesley,  Wrightington,  Shevington, 
Houghwicke,  Nether- fFittingham,  Holmeswood,  Tattleworth, 
Lancaster,  Preston,  Wigan,  Ormschurch,  Penwortham,  Hatton, 
Muchhoole,  Bretherton,]Scclestonj\uita,  Croston,  Bispham,  New- 
hrowe,  Newborough  in  Latham,  Parbould,  Samlesbury,  Newton 
cum  Scales,  Barton  in  Downholland,  Bickerstaffe,  Winstanley, 
and  in  Scaresbricke,  with  the  appurtenances  in  the  county  of 
Lancaster,  manifest  error  has  invented,  to  the  great  damage 
of  the  said  Thomas  Hesketh,  as  by  his  complaint  we  are  in- 
formed :  We  being  willing  that  the  error,  if  any  there  be, 
should  in  due  manner  be  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  that  by  our  writ  under  the  seal  of  the  county  palatine 
aforesaid,  you  make  your  mandate  to  our  justices  at  Lancaster, 
that  they  send  to  us  into  the  chancery  of  the  said  county 
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under  their  seals,  the  record  and  proceedings  of  the  said  re-  Hesketh  v. 

covery,  with  all  things  touching  the  same,  which  are  in  their     L^^  &  aV. 

custody,  as  it  is  said,  before  15  days  of  Easter y  and  our  writ,  ' 

which  shall  thereof  come  to  them,  and  that  you  send  to  us 

distinctly  and  openly  under  the  seal  of  the  county  aforesaid, 

the  record  and  proceedings  of  the  recovery  aforesaid,  and  this 

writ,  so  that  we  may  have  them  in  fiye  weeks  firom  the  day  of 

Easter,  wheresoever  we  shall  then  be  in  England,  that  the 

record  and  proceedings  of  the  said  recovery  being  inspected, 

we  may  cause  to  be  further  done  thereupon,  for  correcting 

that  error,  what  of  right,  and  according  to  the  law  and  custom 

of  England  ought  to  be  done.     Witness  ourself  at  Westminster, 

the  4th  day  of  February  in  the  21st  year  of  our  reign. 

The  answer  of  Sir  Thomas  Ingram,  knt.  chancellor  of  the  The  answer  of 
county  palatine  of  our  lord  the  king  at  Lancaster  to  this  ^^the  wid*^**' 

writ :  countypalatine. 

By  virtue  of  this  writ  to  me  directed  and  delivered,  I  have, 
by  another  writ  duly  made  under  the  seal  of  the  said  county 
palatine,  made  my  mandate  to  the  justices  within  mentioned, 
as  within  I  am  commanded;  which  said  justices,  to  wit. 
Sir  Christopher  Turner,  knt.  one  of  the  barons  of  the  exche- 
quer of  our  Lord  the  now  king  at  Westminster,  and  Sir  Richard 
nainsford,  knt.  one  of  the  justices  of  our  said  lord  the  king 
assigned  to  hold  pleas  before  the  king  himself,  justices  of  our 
said  lord  the  king  at  Lancaster,  have  answered  that  the  record 
and  proceedings  of  the  recovery  whereof  mention  is  within 
made,  with  all  things  concerning  the  same,  they  have  sent  to  [  86  ] 
me  in  the  said  chancery  of  the  county  palatine  aforesaid, 
which  said  record  and  proceedings  of  the  said  recovery  I  send 
to  our  said  lord  the  king  at  the  day  within-contidned,  as  within 
I  am  commanded. 

By  the  chancellor  himself. 

Original  and  judicial  writs  of  the  session  holden  at  Lan-* 
caster,  on  Friday  the  30th  day  of  August,  in  the  13th  year  of 
the  reign  of  our  lord  Charles  the  2d,  by  the  grace  of  God,  of 
England,  Scotland,  France;  and  Ireland,  king,  defender  of  the 
faith,  &c,  Charles  the  2d,  by  the  grace  of  God,  of  England, 
Scotland,  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
to  the  BheriSot  Lancashire,  greeting:  Command  Thomas  Hes- 
keth, esq.  that  justly  and  without  delay  he  render  to  Thomas 
Legh  and  Alexander  Rigby,  esqrs.  the  manors  of  K.  M.  H. 
L.  C.  H.  cum  B.  T.  cum  C.  S.  M.  W.  S.  H.  and  N.  W. 


86  Hesketh  versm  Lee  &  al*, 

Heskbth  v.  ^th  the  appurtenances,  and  323  messuages,  4  nulls,  1000 
Lee  k  al'.     acres  of  land,  267  acres  of  meadow,  1000  acres  of  pasture, 

'  2000  acres  of  moor,  and  2000  acres  of  furze  and  heath  with 

the  appurtenances,  in  B.  M.  H.  L.  C.  H.  cum  B.  T.  cum 
S-  M.  W.  S.  H.  N.  W.  H.  T.  L,  P.  W.  O.  P.  M.  B. 
E.  juxta  C.  B.  N.  in  L.  P.  S.  K  cum  S.  B.  in  D.  B. 
W,  and  S.  with  the  appurtenances,  which  they  claim  to  be 
their  right  and  inheritance,  and  into  which  the  said  Thomas 
Hesketh  hath  not  entry,  unless  after  the  disseisin  which  Huffh 
Hunt  thereof  unjustly,  and  without  judgment,  hath  made  to 
the  aforesaid  Thomas  Legh  and  Alexander  IUffbyy  within  30 
years  now  last  past,  as  they  say,  and  whereof  they  complain 
that  the  said  Thomas  Hesketh  deforces  them.  And  unless  he 
shall  do  so,  and  if  the  said  Thomas  Legh  and  Alexander  shall 
make  you  secure  of  prosecuting  their  daim,  then  summon  by 
good  summoners  the  said  ThoTnas  Hesketh^  that  he  be  before 
our  justices  at  Lancaster^  on  the  first  day  of  the  next  general 
session  of  the  assizes  to  be  holden  there,  to  shew  wherefore  he 
hath  not  done  it ;  and  have  you  there  the  sununoners  and 
this  writ.  Witness  ourself  at  Lancaster,  the  4th  day  of 
Augusty  in  the  13th  year  of  our  reign.  Otway.  For  WL  paid 
into  hanaper  by  John  Otway,  esq.  for  a  fine  of  the  within- 
written,  who  affirms  that  the  tenements  within-written  do 
not  exceed  the  value  of  300£  a  year. — Pledges  of  prosecution, 
John  Doe  and  Richard  Roe. —  Summoners,  John  Den  and 
Richard  Fen. 

Sir  George  Middleton,  knt.  and  bart  sheriff. 

Pleas  at  Lancaster  of  the  session  holden  there  on  Friday 

the  30th  day  of  August,  in  the  13th. year  of  the  reign  of 

Charles  the  2d,  by  tihe  grace  of  God,  of  England,  Scotlandy 

France,  and  Ireland,  king,  defender  of  the  faith,  &c.  before 

Sir  Christopher  Turner,  knt.  one  of  the  barons  of  the  exche^ 

quer  of  our  lord  the   king,  and  Sir  Robert  Bernard,  knt, 

seijeant  at  law,  justices  of  our  said  lord  the  king  at  Lancaster. 

Eoll.  7. 

Licence  under        Our  lord  the  king  has  sent,  to  our  justices  at  Lancaster,  his 

LTl  to"m  mfcnt  ktters  sealed  under  the  privy  seal  of  our  said  lord  the  king  in 

tosufferareco-  these  words:   Charles  the  2d,  by  the  grace  of  God,  king  of 

^'^^'  England,  Scotland,  France,  and  Ireland,  defender  of  the  faith, 

&c  to  our  trusty  and  well  beloved  Sir  Christopher  Turner,  knt. 

chief  justice  of  the  common  pleas  for  the  county  palatine  of 

Lancaster,  and  Sir  Robert  Bernard,  knt.  justice  of  our  said  court 
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of  common  pleas^  and  to  our  chief  justice  and  other  justices  of  Hesketh  v. 
the  same  court  for  the  time  beings  and  to  all  other  our  officers  Lee  k  al*. 
and  ministers  of  the  same  court,  greeting.  Whereas  Thomas  ' 
Hesketh  an  infant,  and  Lucy  Molyneux  his  mother,  and  guar- 
dian, by  their  humble  petition  to  us  exhibited,  have  shewn 
unto  us,  that  about  the  year  of  our  Lord  Grod  1641,  there  was 
a  marriage  agreed  upon  between  Robert  Hesketh  the  petitioner 
Thormai^  late  father,  and  the  petitioner  Lucy^  which  was  ac- 
cordingly had  and  solemnized,  and  that,  in  pursuance  of  the 
said  agreement,  Robert  Hesketh  the  petitioner  Thomai^  late 
grandfather,  and  Robert  Hesketh  the  petitioner  Thomai%  late 
father,  did  by  indenture  dated  the  9th  day  of  November  1641, 
for  the  settling  of  a  jointure  upon  the  petitioner  Lucy,  cove- 
nant to  settie  all  their  manors,  messuages,  land,  tenements, 
hereditaments  and  premises,  lying  within  the  coimty  palatine 
of  Lancaster  J  to  the  uses  in  the  indenture  named ;  that  after- 
wards it  was  agreed  to  settie  the  same  by  act  of  parliament, 
and  to  that  end  and  purpose  a  bill  was  brought  into  the  par- 
liament then  sitting,  but  the  late  differences  and  distractions 
£Edling  out,  it  was  not  proceeded  in,  and  thereupon  the  said 
petitioner  77iomas*6  late  father  did  by  indenture  dated  the 
22d  day  of  October  1647,  covenant  that  he  would  with  all 
speed  settie  the  said  manors,  messuages,  land  and  tenements 
to  the  uses  in  the  said  indenture  mentioned,  and  in  pursuance 
of  the  said  covenant  did  by  his  indenture  dated  the  14th  day 
of  February  in  the  year  of  our  Lord  God  1649,  covenant  with 
Richard  Haworth  and  William  Halsall  that,  at  the  then  next 
assizes  to  be  holden  at  Lancaster,  he  would  suffer  a  recovery  of 
several  of  the  manors,  houses  and  demesne  lands  to  the  uses 
in  the  said  indenture  dated  the  22d  day  of  October,  in  the  year 
of  our  Lord  1647 ;  and  at  some  other  assizes  following  would 
suffer  another  recovery  of  all  the  tenements,  parcel  of  the  said  [  88  ] 
manors,  to  such  uses  as  in  the  aforesaid  indenture  is  men- 
tioned. And  that  in  pursuance  thereof  a  recovery  was  exe- 
cuted of  the  said  manors,  houses  and  demesne  lands,  but 
before  the  2d  assizes  following  the  said  Robert  Hesketh  the 
petitioner  T?iomas^B  late  father  died,  and  that  by  reason  thereof 
one  part  of  the  petitioner  Thomas's  estate  stands  settied  and 
another  not,  and  part  of  the  petitioner  Lucy*8  jointure  is  as*- 
sured  to  her  and  the  other  not,  so  that  the  rest  and  the  residue 
of  the  said  manors,  messuages,  lands  and  tenements  cannot  be 
perfectly  settied  and  assured  according  to  the  aforesaid  cove- 
nants and  agreements,  but  by  a  recovery  to  be  had  and  suf- 
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Hesketh  v.  feredby  the  said  TTumas Hesketh  who  is  within  age;  the  said 
Lee  &  al\     petitioners  have  therefore  humbly  prayed,  that  we  would  be 
'  graciously  pleased,  in  a  case  of  this  nature,  and  of  so  great 

importance,  to  give  you  authority  and  warrant  for  suffering 
and  passing  of  a  recovery  of  that  part  of  the  petitioner's  estate 
which  is  yet  unsettled,  to  the  end  that  the  same  may  be  settled 
according  to  the  covenants  and  agreements  aforesaid :  know 
ye  therefore  that  we,  favouring  the  petitioners  in  this  their  so 
iust  and  humble  request,  are  graciously  pleased,  for  the  reasons 
expressed  in  the  petition,  to  condescend,  that  the  said  Thomas 
Hesketh  may  either  in  person,  or  by  his  able  and  sufficient 
guardian,  or  prochein-amie,  suffer  such  a  recovery,  of  all  and 
singular  the  said  premises  in  the  said  petition  mentioned  Which 
were  not  formerly  settled,  as  thereby  is  desired,  notwithstand- 
ing the  said  Thomas  Hesketh  hath  not  accomplished  his  full  age 
of  21  years,  the  same  being -the  only  cause  alleged  to  prevent 
the  doing  thereof,  which  otherwise  might  be  done,  without 
this  our  special  warrant,  in  the  ordinary  course  of  legal  pro- 
ceedings ;  and  therefore  we  do  by  these  presents  assent  and 
give  full  power  and  authority  unto  you  our  said  chief  justice, 
and  the  rest  of  the  justices  of  our  said  court  of  common  pleas, 
holden  for  the  said  county  palatine  of  Lancaster  now  bemg, 
and  to  the  chief  justice  of  our  said  court,  and  the  rest  of  the 
justices  of  the  said  court  for  the  time  being,  that  you  and 
either  and  every  of  you  do  allow  and  permit  the  said  petitioner 
Thomas  Hesketh^  either  by  himself  in  person,  or  by  his  able 
and  sufficient  guardian  or  prochein-amie,  to  suffer  a  common 
recovery  as  tenant  or  vouchee,  and  to  proceed  therein  with 
[  89  ]  effect  according  to  the  course  of  law  in  that  case  used  and 
provided,  any  thing  whatsoever  to  the  contrary  thereof  in 
anywise  notwithstanding ;  and  these  presents,  or  the  enrolment 
thereof,  shall  be  unto  you  our  said  chief  justice,  and  the  rest 
of  the  justices  before  named,  and  to  our  chief  justice  and 
other  justices  of  our  said  court  for  the  time  being,  and  to  all 
others  whom  it  may  concern,  a  sufficient  warrant  for  doing,* 
effecting  and  allowing  of  all  and  singular  the  premises,  ac- 
cording to  our  pleasure  herein  declared,  and  the  true  intent 
and  meaning  of  these  presents.  Given  under  our  private 
signet  at  our  court  at  JVhitehally  the  31st  day  of  July^  in  the 
13th  year  of  our  reign,  and  in  the  year  of  our  Lord  1661. 
A  recovery  with  Lancashire^  to  wit.  It  is  granted  by  the  court  here,  that 
MDg  e  vouc  er.  j^j^j^  MolineuXy  esq.  shall  sue  for  Thomas  Hesketh^  esq.  who 
Count  against  is  within  agc,  as  the  guardian  of  the  said  Thomas,  against 
enan  in  tail,     Thomas  Lee,  esq.  and  Alexander  Rigby,  esq.  in  a  plea  of  land. 
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Zancashire,  to '  wit.  Thomas  Lee  and  Alexander  Rigby^  Hbsketh  r. 
esquires,  in  their  proper  persons,  demand  against  Thomas  Lee  &  al*. 
Hesheth^  esq.  the  manors  of  R.  M.  H.  L.  C.  H.  cum  B.  ' 
T.  cum  S.  M.  W.  S.  H.  and  N.  W.  with  the  appurtenances, 
and  323  messuages,  4  mills,  1000  acres  of  land,  267  acres  of 
meadow,  1000  acres  of  pasture,  2000  acres  of  moor,  and 
2000  acres  of  furze  and  heath,  with  the  appurtenances  in  R. 
M.  H.  L.  C.  H.  cum  B.  T.  cum  S.  M.  W.  S.  H.  N.  W.  H. 
T.  L.  P.  W.  O.  P.  H.  M.  B.  E.  juxta  C.  B.  N.  in  L.  P.  S. 
N.  cum  S.  B.  in  D.  B.  W.  and  S.  with  the  appurtenances,  as 
their  right  of  inheritance,  and  into  which  the  said  Thomas 
hath  not  entry  until  after  the  disseisin  which  Hugh  Hunt 
thereof  unjustly  and  without  judgment  hath  made  to  the 
aforesaid  Thomas  Lee  and  Alexander y  within  30  years  now  last 
past,  &c.  and  whereof  they  say  that  they  themselves  were  seised 
of  the  manors  and  tenements  aforesaid  with  the  appurtenances 
in  their  demesnes  as  of  fee  and  right,  in  the  time  of  peace,  in 
the  time  of  our  lord  the  now  king,  by  taking  the  esplees 
thereof  to  the  value,  &c  and  into  which,  &c«  and  thereof  they 
bring  suit,  &c. 

And  the  said  Thomas  Hesketh,  who  is  within  age,  by  John 
Molineuxy  esq.  who  is  admitted  by  the  court  here  to  sue  for 
the  said  JTiomas,  as  the  guardian  of  the  said  Thomas  in  the  C  ^  3 
plea  aforesaid,  in  his  proper  person  comes  and  defends  his 
right  when,  &c.  and  vouches  thereof  to  warranty  Thomas  who  vouches 
Barton^  who  is  present  here  in  court  in  his  proper  person,  ^u^^°" 
and  freely  warrants  the  manors  and  tenements  aforesaid  with 
the  appurtenances  to  him,  &c.  And  thereupon  the  said 
Thomas  Lee  and  Alexander  demand  against  the  said  Thomas 
Bartony  tenant  by  warranty,  the  manors  and  tenements  afore- 
said with  the  appurtenances  in  form  aforesaid,  &c.  and 
whereof  they  say  that  they  themselves  were  seised  of  the 
manors  and  tenements  aforesaid  with  the  appurtenances  in 
their  demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time 
of  our  lord  the  king,  by  taking  the  esplees  thereof  to  the  value, 
&C.  and  into  which,  &c.  and  thereof  they  bring  suit,  &c. 

And  the  said  Thomas  Barton  tenant  by  his  warranty  defends 
his  right  when,  &c.  and  says  that  the  said  Hugh  did  not 
disseise  the  said  Thomas  Lee  and  Alexander  of  the  manors 
and  tenements  aforesaid  with  the  appurtenances,  as  the  said 
Thomas  Lee  and  Alexander  by  their  writ  and  declaration  afore- 
said above  suppose,  and  of  this  he  puts  himself  upon  the  coun- 
try, &c.     And  the  said  Thomas  Lee  and  Alexander  pray  leave 
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Hesketh  v.  to  imparl  thereto,  and  they  have  it,  &c*  And  afterwards  the 
Lee  &  al*.     emid  Thomas  Lee  and  Alexander  come  again  into  court  in  this 

'  same  session  in  their  proper  persons,  and  the  said  Thomas 

Barton^  although  solemnly  called,  doth  not  come,  but  has  de- 
parted in  contempt  of  the  court  and  made  default.  There- 
fore it  is  considered  that  Thomas  Lee  and  Alexander  recover 
their  seisin  against  the  said  Thomas  Hesketh  of  the  manors  and 
tenements  aforesaid  with  the  appurtenances,  and  that  the  said 
Thomas  Hesketh  have  of  the  land  of  the  said  Thomas  Barton  to 
the  value  &c.  And  the  said  Thomas  Barton  in  mercy,  &c 
And  therefore  the  said  Thomas  Lee  and  Alexander  pray  the 
writ  of  our  lord  the  now  king,  to  be  directed  to  the  sheriff  of 
the  said  county,  to  cause  them  to  have  full  seisin  of  the  ma- 
nors and  tenements  aforesaid  with  the  appurtenances,  and  it 
is  granted  to  them  returnable  here  on  Friday  next  following 
in  this  same  session,  &c  At  which  day  come  here  the  said 
Thomas  Lee  and  Alexander  in  their  proper  persons ;  and  the 
sheriff,  to  wit.  Sir  George  Middleton^  knt.  and  bart,  returns 
that  he,  by  virtue  of  the  writ  aforesaid  to  him  directed,  on 
Thursday  the  5th  day  of  September  last  past,  caused  the  said 
Thomas  Lee  and  Alexander  to  have  full  seisin  of  the  manors 
and  tenements  aforesaid  with  the  appurtenances,  as  by  the 
sidd  writ  he  was  commanded,  &c* 

Writ  of  Beiain.  Charles  the  2d,  by  the  grace  of  Gk)d,  of  Efiglandj  Scotland^ 
France  and  Ireland^  king,  defender  of  the  faith,  &c  to  the 
^enS oi Lancashire  greeting:  Elnow  that  Thomas  Lee  and 
Alexander  Rigby^  esquires,  in  our  court  before  our  justices  at 
Lancaster y  recovered  their  seisin  against  Thomas  Hesketh^  esq. 
of  the  manors  of  B.  M.  H.  L.  C.  H.  cum  B.  T.  cum  S.  M. 
W.  S.  H.  and  N.  W.  with  the  appurtenances,  and  323  mea- 
[  91  ]  suages,  4  mills,  1000  acres  of  hmd,  267  acres  of  meadow, 
1000  acres  of  pasture,  and  2000  acres  of  moor,  and  2000 
acres  of  furze  and  heath,  with  the  appurtenances  in  B.  M. 
H.  L.  C-  a  cum  B.  T.  cum  S.  M.  W.  S.  H.  N.  W.  H.  T. 
L.  P.  W.  O.  P.  H.  M.  B.  E.  juxta  C.  B.  N.  in  L.  P.  S.  N. 
cum  S.  B.  in  D.  B.  W.  and  S.  with  the  appurtenances  in 
your  county,  by  our  writ  of  entry  sur  disseisin  in  the  post. 
And  therefore  we  command  you,  that  without  delay  you 
cause  the  said  Thomas  Lee  and  Alexander  to  have  full  seisin  of 
the  manors  and  tenements  aforesaid  with  the  appurtenances ; 
and  in  what  manner  you  shall  execute  this  precept  you  make 
known  to  our  justices  at  Lancaster  on  Friday  next  following ; 
and  have  there  this  writ.     Witness  C.  Turner  at  Lancaster^ 
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the  first  day  of  September,  in  the  23d  year  of  our  reign.  Hbsketh  v, 
Eltoes.  Lee  8c  al*. 

By  virtue  of  this  writ  to  be  directed,  I  have  caused  the  ' 
within-named  Thomas  Lee  taid  Alexander  to  have  full  seisin  of  aheriff. 
the  manors  and  tenements  within  written,  on  the  5th  day  of 
September,  in  the  13th  year  of  the  reign  of  our  lord  the  king 
within  written,   as  within  I  am  commanded.     Sir  George 
Middkton,  knt.  and  bart  sheriff. 

Afterwards,  to  wit,  on  Wednesday  next  after  five  weeks  of  Assignment  of 
Easter  in  this  same  term,  before  our  lord  the  king  at  West-  "^^j^"^ 
minster,  comes  the  said  Thomas  Hesketh  by  Nicholas  Harding 
his  attorney,  and  says  that  in  the  record  and  proceedings  General  error 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  ^P^**  ^^^  **^' 
is  manifest  error  in  this,  to  wit,  that  by  the  record  aforesaid 
it  appears  that  the  judgment   aforesaid  in  form  aforesaid 
given,  was  given  for  the  said  Thomas  Lee  and  Alexander  Riff  by 
against  the  said  Thomas  Hesketh,  whereas  by  the  law  of  this 
realm  of  England,  the  said  judgment  ought  to  have  been  given 
for  the  said  Thomas  Hesketh  against  the  said  Thomas  Lee  and 
Alexander  Riff  by ;  therefore  in  that  there  is  manifest  error. 

There  is  ako  error  in  this,  that  by  the  said  record  it  appears.  Special  errors 
that  the  said  Thomas  Hesketh  is  admitted  by  the  court  to  pro-  ^^^;  " 
secute  by  John  MoUneux  his  guardian,  whereas  in  truth  the  said  neuu  by  his 
Thomas  Hesketh  waa  tenant  in  the  plea  aforesaid ;  and  there-  Soughhe  was 
fore  in  that  there  is  manifest  error.  temant  (post. 

There  is  also  error  in  this,  that  no  appearance  is  entered  ^^   ^''' 

jNo  appearance 

upon   the  said  record  for  the  said  Thomas  Hesketh  by  his  entered  on  re- 
guardian,  and  therefore  in  that  there  is  manifest  error.    '         ^'^ 

There  is  also  error  in  this,  namely,  that  it  does  not  appear  Nor  does  it  ap- 
by  the  said  record,  whether  the  said  Thomas  Hesketh  ever  ap-  ^"chdl'J;,^: 
peared  and  vouched  to  warranty  the  said  Thomas  Barton  ranty  the  com- 
vouchee  to  warranty  mentioned  in  the  said  record ;  but  the  ™®"  ^^^^  **' 
said  appearance,  and  also  the  vouching  to  warranty  of  the  said 
Thomas  Barton,  is  altogether  uncertain  and  insufficient,  and       [  92  ] 
therefore  in  that  there  is  manifest  error,  &c.     And  the  said 
Thomas  Hesketh  prays  the  writ  of  our  lord  the  now  king  to 
warn  the  said  Thomas  and  Alexander  to  be  before  our  lord  the 
king,  to  hear  the  record  and  proceedings  aforesaid,  and  it  is 
granted  to  him,  &c.  by  which  it  is  commanded  to  the  chan-  Scire  fadat  ad 
cellor  of  the  county  palatlae  of  Lancaster,  or  to  his  deputy  rorea  (post, 
there,  that  he  make  his  mandate  to  the  sheriff  of  the  county  ^^^  '*•)• 
palatine  aforesaid,  that  by  good  and  lawful  men  of  his  baili- 
wick, he  make  known  to  the  said  Thomas  Lee  and  Alexander 
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Miff  by,  that  they  be  before  our  lord  the  king  in  three  weeks 
from  the  day  of  the  Holt/  Trinity  wheresoever,  &c,  to  hear  the 
record  and  proceedings  aforesaid,  if,  &c.  and  further  to  do 
and  receive  what  the  said  court  of  our  said  lord  the  king  shall 
consider  of  them  in  this  behalf;  the  same  day  is  given  to  the 
said  Thomas  Hesketh,  &c  At  which  day  before  our  lord  the 
king  at  Westminster  comes  the  said  Thomas  Hesketh  by  his  at- 
torney aforesaid;  and  the  chancellor  of  the  county  palatine 
aforesaid,  to  wit,  Sir  Thomas  Ingram  knt.  returns  that  he,  by 
virtue  of  the  writ  of  our  lord  the  king  to  him  thereof  directed, 
by  the  writ  of  our  lord  the  king  under  the  seal  of  the  county 
palatine  aforesaid,  had  made  his  mandate  to  the  sheriff  of  the 
said  county,  as  he  was  commanded;  which  said  sheriff,  to 
wit,  Thomas  Greenhalffh  esq.  answered,  that  by  virtue  of  the 
said  writ  to  him  directed,  he  had,  by  E.  B.  and  J.  D.,  good 
and  lawful  men  of  his  bailiwick,  caused  it  to  be  made  known 
to  the  within  named  Thomas  Lee  and  Alexander  Rigby  that 
they  be  before  our  lord  the  king  at  the  day  and  place  within 
written,  to  do  and  receive  what  the  court  of  our  lord  the 
king  within  written  should  consider,  as  by  the  said  writ  to 
him  directed  he  was  commanded.  Which  said  Thomas  Lee 
and  Alexander  Rigby,  according  to  the  warning  to  them  in  that 
behalf  given,  come  by  Seth  Powell  their  attorney ;  whereupon 
the  said  Thomas  Hesketh  as  before,  saith,  that  in  the  record 
and  proceedings  aforesaid,  and  also  in  giving  the  judgment 
aforesaid  there  is  manifest  error,  by  alleging  the  said  errors 
by  him  in  form  aforesaid  alleged;  and  he  prays  that  the 
judgment  aforesaid  for  the  errors  aforesaid,  and  other  errors 
in  the  record  and  proceedings  aforesaid,  may  be  reversed,  an- 
nulled, and  altogether  held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  has  lost  by  occasion  of  the  said 
judgment,  &c,  and  that  the  said  Thomas  Lee  and  Alexander 
Rigby  may  rejoin  to  the  errors  aforesaid,  and  that  the  court  of 
our  lord  the  king  may  proceed  to  examine  as  well  the  record 
and  proceedings  aforesaid,  as  the  said  matters  above  assigned 
for  error. 

And  the  said  TTiomas  Lee  and  Alexander  Rigby  say,  that 
there  is  no  error  either  on  the  record  and  proceedings  afore- 
said, or  in  giving  the  judgment  aforesaid ;  and  they  likewise 
pray  that  the  court  of  our  lord  the  king  may  proceed  to 
examine  as  well  the  record  and  proceedings  aforesaid,  as  the 
matters  aforesaid  above  assigned  for  error,  and  that  the  judg- 
ment aforesaid  may  in  all  things  be  affirmed.     But  because  the 
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court  of-  our  lord  the  king  here  is  not  yet  advised  what  judg-  Heskbth  r. 
ment  to  ^ve  of  and  concerning  the  premises,  a  day  is  there-  ^^^  &  al*. 
fore  given  to  the  parties  aforesaid  before  our  lord  the  king  ^^^^  ". . 
until  three  weeks  from  the  day  of  Easter  wheresoever,  &c  ^utu 
to  hear  their  judgment  thereon ;  for  that  the  court  of  our 
sud  lord  the  king  here  is  not  yet  advised  thereof,  &c  At 
which  day,  before  our  lord  the  king  at  Westminster  come  the 
parties  aforesaid  by  their  attomies  aforesaid,  and  thereupon  Plaintiff  preys 
the  said  Thomas  Hesketh  likewise  prays  another  writ  of  our  said  \t!^Zri^^ 
lord  the  king  of  scire  facias^  to  be  directed  to  the  chancellor  tenant*, 
of  the  county  palatine  of  Lancaster ^  or  his  deputy  there  in  that  C  93  ] 
behalf,  to  warn  the  tenants  of  all  the  manors,  lands  and  tene- 
ments above  mentioned,  to  be  before  our  lord  the  king  where- 
soever, &C.  to  hear  the  record  and  process  aforesaid,  and  it  is 
likewise  granted  to  him,  &c. ;  by  which  it  is  commanded  to 
the  chancellor  of  the  county  palatine  of  Lancaster  aforesaid, 
or  to  his  deputy  in  that  behalf,  that,  by  the  writ  of  our  lord 
the  king  in  due  manner  made  imder  the  seal  of  the  county 
palatine  aforesaid,  and  to  be  directed  to  the  sheriff  of  the  said 
county,  he  make  his  mandate  to  the  said  sheriff,  that  by  good, 
&C.  of  his  bfuliwick,  he  make  known  to  the  afores^d  tenants, 
that  they  be  before  our  said  lord  the  king  on  the  octave  of  St. 
Hilary  wheresoever,  &c.  to  hear  the  record  and  proceedings 
aforesaid,  if,  &c ;  and  further,  &c.  the  same  day  is  given  to 
the  said  Thomas  Hesketh,  &c  At  which  day,  before  our  lord 
the  king  at  Westminster  comes  the  said  ThomoA  Hesketh  by 
his  attorney  aforesaid ;  and  the  said  Sir  Thonuis  Ingram,  chan- 
cellor of  the  county  palatine  aforesaid,  returns,  that  he  by 
virtue  of  the  said  writ  to  him  in  form  aforesaid  dincted  and 
delivered,  by  the  writ  of  our  lord  the  king,  under  the  seal  of 
the  county  aforestud,  had  made  his  mandate  to  the  sheriff  of 
the  said  county  as  he  was  above  commanded;  which  said 
sheriff,  to  wit,  Christopher  Banestre  esq.  answered  him,  that 
by  virtue  of  the  said  writ  to  him  directed,  he  had  by  E.  D. 
I.  D.  W.  H.  and  K  H.  good  and  lawful  men  of  his  baili- 
wick, caused  it  to  be  made  known  to  John  Molineux  esq.  and 
Lucy  his  wife,  tenants  of  the  said  several  manors  of  L.  C.  M. 
H.  cum  B.  T.  cum  S.  W.  and  H.  with  the  appurtenances, 
aqd  of  172  messuages^  yrith  the  appurtenances  in  L.  C.  M.  H. 
cum  B.  T.  cum  S.  W.  H.  H.  H.  and  P.  aforesaid ;  and  also 
to  Ralph  Egerton  gent,  tenant  of  one  messuage,  with  the  ap- 
purtenances in  H.  cum  B. ;  to  Thomas  Harsnepp,  tenant  of  one 
messuage,  with  the  appurtenances  in  M. ;  to  Richard  Sands 
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Hesketh  v.  tenant  of  one  messuage  with  the  appurtenances  in  IL;  to 
Lee  &  al  .^  Henry  Sutck  tenant  of  one  messuage  with  the  appurtenances 
in  H. ;  to  JEgeofi  Taylor  and  Thomas  Walton  ^  tenants  of  two 
messuages  with  the  appurtenances  in  H^  aforesaid;  to  WUtiam 
Mosse  tenant  of  one  messuage  with  the  appurtenances  in  L. ; 
to  Henry  NeUon  tenant  of  one  messuage  with  the  appurte* 
nances  in  C.  aforesaid :  to  WiUiam  Bandy  tenant  of  one  mea- 
suage  with  the  appurtenances  in  T.  cum  S.  aforesaid;  to 
Richard  Sands  tenant  of  one  messuage  with  the  appurtenances 
in  H. ;  to  John  Barton  tenant  of  one  messuage  with  the  appur- 
tenances in  P.  aforesaid;  to  John  Stater  tenant  of  one  mes- 
suage with  the  appurtenances  in  P.;  to  Nicholas  Massam 
tenant  of  one  messuage  with  the  appurtenances  in  B. ;  and  to 
Richard  Bannister  tenant  of  one  messuage  with  the  appurte- 
nances in  W. ;  that  they  be  before  our  said  lord  the  king 
on  the  octave  of  St.  Hilary  wheresoeyer,  &c.  to  hear  the  re- 
cord and  proceedings  aforesaid,  if  it  shall  seem  expedient  to 
them,  and  further  to  do  and  receive  in  manner  and  form 
as  above  he  was  commanded;  and  that  there  are  no  other 
or  more  tenants  of  any  manors,  lands,  or  tenements  in  his  baili- 
r  94  1  ^<^>  to  whom  he  can  cause  it  to  be  made  known.  (1) 
Two  of  the  And  the  said  John  Molineux  esq.  and  Lucy  his  wife,  being 

terre-tenants      solemnly  Called  ou  the  4th  day  of  the  plea,  likewise  come  by 

appear  ^nn  join  ,  • 

in  error.  Seth  PoweU  their  attorney ;  and  the  said  other  terre-tenants 

(1)  It  has  been  already  observed  errors :  for  perhaps  he  may  have  aome- 
(ant^,  p.  71.  note  (4.))  that,  though  a  thing  to  plead  in  bar  of  the  writ  of  error, 
scire  facias  against  the  terre-tenants  such  as  a  release  and  the  like,  which 
upon  a  writ  of  error  to  reverse  a  fine  or  would  relieve  the  court  from  the  ne- 
recovery  be  discretionary,  yet,  as  the  cessity  of  examining  the  errors  at  all : 
constant  and  uniform  practice  of  the  And  if  they  should  be  of  opinion  that 
court  has  been  to  sue  it  out,  it  is  not  the  judgment  ought  to  be  reversed 
now  to  be  departed  from.  3  Mod.  119.  against  the  party  or  privy,  still  the 
Kingston  v. HerherL  Carth.  111.  Earl  plaintiff  cannot  be  restored  to  all  that 
of  Pembroke  %  case.  S.C.  Skin.  273.  he  has  lost,  until  the  terre-tenant  be 
S.  P.  1  Burr.  359,  360.  Hall  v.  Wood-  made  privy  by  a  scire  facias:  For  if  he 
cock.  Ibid.  412.  Sheepshanks  v.  Lucas,  be  otherwise  ousted,  he  may  have  an  aa- 
And  in  Dyer,  321.  a.,  which  was  a  writ  size,  and  besides,  it  would  be  disgraceful 
of  error  in  the  King's  Bench  to  reverse  to  the  court,  if  it  were  to  adjudge  the 
a  fine  levied  in  Chester,  it  is  said  that  plaintiff  to  be  restored,  and  yet  not  be 
some  of  the  judges  of  both  benches  able  to  execute  their  judgment  until  the 
thought,  that  the  most  perfect  and  sure  terre-tenant  were  made  privy;  and  there- 
way  would  be,  to  award  a  scire  facias  fore,  agreeably  to  this  opinion,  a  scire 
against  the  terre-tenant,  before  the  court  facias  was  afterwards  awarded  against 
proceeded  to  the  examination  of  the  the  terre-tenant,  and  he  was  returned 
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being  likewise  solemnly  called  on  the  4th  day  of  the  plea,  do  Heskbth  v. 
not  come;  whereupon  the  said  Thomas  Heskethy  as  before,     Lee  &  al'. 
says,  that  in  the  record  and  proceedings  aforesaid,  and  also  ' 
in  giving  the  judgment  aforesaid  there  is  manifest  error,  by 


warned.  See  Cro.  Eliz.  739.  Holland 
V.  Dauntzey,  Moor,  622.  Holland  v. 
Joi^son, 

By  statute  23  Eiiz.  c.  3.  s.  2.  it  is 
enacted,  that  no  recovery  shall  be  re* 
vened  for  razure,  InterliDing,  misen* 
ieriog  of  a  warrant  of  attorney,  or  not 
returning  of  the  sheriff,  or  other  want 
of  form  in  words,  and  not  in  matter  of 
substance.  And  by  stat  10  &  11 W.  3. 
c  14.  it  is  enacted,  that  no  fine,  or  com- 
mon recovery,  shall  be  reversed  or 
avoided  for  any  error  or  defect  therein, 
unless  the  writ  of  error,  or  suit  for 
reversing  such  fine  or  recovery,  be 
brought  and  prosecuted  with  effect 
within  twenty  years  after  such  fine 
levied,  or  recovery  suffered.  And  by 
the  second  section,  the  rights  of  infants, 
femes  covert,  persons  non  compos^  in 
prison,  or  beyond  sea,  are  saved,  so 
as  they  bring  their  writ  of  error  within 
five  years  after  their  disabilities  are 
removed. 

It  has  been  holden,  that  by  this  sta- 
tute  a  writ  of  error  must  be  brought 
within  twenty  years  after  the  recovery 
has  been  suffered^  and  not  within  twenty 
years  e^ter  the  title  has  accrued;  for 
suffering  the  recovery  is  the  time  from 
which  the  twenty  years  are  counted. 
2  Str.  1257.  Lhyd y.Vaughan. 

But  sometimes  the  court  of  Common 
Pleas  will  upon  application  order  a  com- 
mon recovery  to  be  amended ;  for  as  it 
is  become  now  a  common  assurance,  it 
is  much  favoured,  and  the  court  will 
always  amend  it,  whenever  it  can  be 
done  consistently  with  the  rules  of  law, 
and  provided  there  be  something  to 
amend  it  by.  Willes's  Rep.  563.  Wynne 
V.  Thomas,     And  length  of  time  is  not 


of  itself  an  answer  to  the  application, 
for  recoveries  have  been  frequently 
amended  forty  years  or  more  after  they 
were  suffered.  7  Mod.  497.  Wynne  v. 
Wynne.  But  the  court  requires  the 
best  evidence  that  can  be  adduced  to 
shew  that  the  defect  or  omission,  which 
is  sought  to  be  supplied,  originated  in 
mistake,  and  that  the  amendment  pro- 
posed is  agreeable  to  the  intention  of 
the  parties  when  the  recovery  was  suf- 
fered. Therefore  if  parcels,  or  a  parish, 
or  a  vill^  are  omitted  in  a  recovery,  or 
there  is  a  mistake  in  the  description  of 
the  premises,  or  in  the  name  of  the 
parties,  the  court  will  not  allow  an 
amendment  of  these  particulars  merely 
on  an  affidavit  of  the  facts,  because 
that  is  not  the  best  evidence ;  but  the 
deed  to  lead  the  uses  of  the  recovery 
must  also  be  produced ;  for  that  is  the 
best  evidence  of  the  intention  of  the 
parties ;  and  it  must  appear  on  the  face 
ofthedeedy  that  there  is  sufficient  ground 
for  the  amendment.  1  H.  Black.  73. 
Pearson  v.  Pearsofi.  Thus,  where  the 
deed  to  lead  the  uses  described  the 
parcels  to  be  situate  *<  in  the  lordship 
'*  ofMyton  in  the  county  of  Yorhy  or  in 
**  the  town  and  county  of  Hullj  lately 
*<  purchased  of  Thomas  Yates  ; "  and  it 
was  verified  by  affidavit  that  the  lands 
intended  to  pass  were  purchased  of 
Thomas  Yates,  being  in  the  township  of 
Myton^  in  the  town  and  county  of  King- 
ston-upon-Hull ;  but  the  recovery  was 
of  lands  "  in  the  town  of  Kingston- 
"  upon-Hull;  "  it  was  ordered  to  be 
amended  by  inserting  the  words  "  in 
"  Mytouy'  and  the  words  "  and  county  ^ 
and  so  making  the  description  of  the 
lands  to  be  "  in  Myton  in  the  town 
AA  2 
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Hesketh  v.  alleging  the  errors  afores^d  abov^  in  form  aforesaid  alleged ; 
Lee  &  al'.     and  he  prays  that  the  judgment  aforesaid  for  the  errors  afore- 
'  said,  and  other  errors  in  the  record  and  proceedings  afore- 

said, may  be  reversed,  annulled,   and  altogether  held  for 


**  and  county  of  Kinffston-upon^ffullf" 
though  the  recovery  had  been  suffered 
two  and  twenty  yean  before,  and  the 
vouchee  was  tlien  dead*  2  Black.  Rep. 
1065.  Watson  v.Cox.  (a)  So  where  the 
deed  to  lead  the  uses  mentioned  *'  all 
<'  the  vouchee's  lands  in  Aldenham  or 
<<  elsewherey  in  the  county  of  Kenty  in 
'<  the  occupation  of  Robert  Goddard;" 
Robert  Goddard  rented  one  entire  farm 
of  the  vouchee,  all  sworn  to  be  intended 
to  pass  by  the  recovery,  being  prin- 
cipally in  the  parish  of  Aldenham^  but 
part  thereof  lay  in  the  parish  of  Mer- 
sham,  which  was  not  known  to  the 
parties  when  the  recovery  was  suffered : 
The  court,  after  taking  a  day  to  con- 
sider of  it,  allowed  the  recovery  to 
be  amended,  by  inserting  the  word 
"  Mersham:'  2  Black.  Rep.  747.  Henzel 
V.  Lodge.  3  Wils.  154.  S.C.(6)  In 
like  manner  the  court  has  enlarged  the 
number  of  acres  in  a  recovery  by 
allowing  the  writ  of  entry,  mittimus, 
transcript,  and  recovery  to  be  amended 
by  the  deed  to  lead  the  uses,  by  insert- 
ing Jifty  acres  instead  of  thirty,  being 
the  number  of  acres  sworn  to  be  in- 
tended to  pass,  and  the  deed  compre- 
hending a  much  larger  number.  It  is 
true  Lord  Chief  Justice  Eyre  felt  some 


difficulty  in  allowing  the  mistake  to  be 
amended  in  the  writ  of  entry  on  the 
authority  of  Lord  Pembrohe's  case; 
1  Salk.  52. ;  but  Mr.  Justice  Heath  said, 
that  during  the  whole  time  he  had  sat 
on  the  bench,  it  had  been  the  constant 
practice  to  amend  recoveries  by  the 
deed  to  lead  the  uses.  1  B.  &  P.  137. 
Cross  V.  Cfrey,  However,  to  prevent 
any  fraud  on  the  alienation-office  by 
inserting  only  a  few  acres  in  the  re- 
covery at  first,  and  so  paying  but  a 
small  fine,  and  afterwards  applying  to 
the  court  for  leave  to  insert  a  greater 
number,  the  court,  before  they  allow  the 
amendment,  take  care  that  the  parties 
shall  duly  compound  at  the  alien- 
ation-office for  the  additional  number  of 
acres  So  the  writ  of  entry  and  subse- 
quent proceedings  in  a  recovery  have 
been  allowed  to  be  amended,  by  insert- 
ing the  word,  all  and  all  manner  of /t^« 
whatsoever  yearly  arising  from  and  out 
of  the  said  premises  therein,  the  deed 
leading  the  uses  comprehending  all 
the  lands  and  hereditaments  which  the 
vouchee  was  seised  of  in  tail  by  virtue 
of  the  will  of  A,  R,,  and  it  being  sworn 
that  the  tithes  were  parcel  of  the  pre- 
mises so  devised,  and  were  intended  to 
be  comprised  in  the  recovery.    2  B.  ft 


(a)  In  1  Taunt  538.  Wainwright  v. 
Seagrave,  the  court  held  that  it  could 
not  be  permitted  to  suffer  a  recovery  of 
lands  in  one  of  two  counties  in  the 
alternative;  for  that  a  recovery  was 
originally  a  possessory  action  and  local. 
If  part  of  the  premises  were  situate  in 
each  county,  or  if  the  parties  did  not 
know  in  which  county  they  lay,  the 


only  expedient  was  to  have  two  reco- 
veries. 

(h)  \^Secus,  wl^re  the  words  <<  or 
<<  elsewhere "  were  omitted.  1  Bing. 
425.  Lord  Elliott,  vouchee.  8  Moo. 
528.  S.C.  The  court  refused  to  amend 
a  recovery  by  altering  Rerhs  into 
Ruchs.  4  Bing.  426.  Bawling  v.  SelbyJ] 
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nothings  and  that  he  may  be  restored  to  all  things  which  he  Hesketh  v. 

has  lost  by  occasion  of  the  said  judgment,  &c.  Lee  &  al\ 

And  because  the  court  of  our  said  lord  the  king  is  not  yet  • 

advised  what  judgment  to  give  of  and  concerning  the  jwe-  J^^    *''**'^* 


P.  578.  Dowse  v.  Idoyd^  and  580. 
note  (a)  Milbanke  v.  JoUiffe.  So  where 
a  recovery  was  agreed  to  be  suffered  of 
lands  in  N,  L,  and  M^  but  N,  was  to* 
tally  omitted,  the  recovery  was  allowed 
to  be  amended  by  the  deed  to  lead  the 
uses.  Pig.  172.  So  a  recovery  suffered 
nine  years  before  was  ordered  to  be 
amended,  by  putting  the  word  ^* Trull" 
the  name  of  a  vill,  into  its  proper  place, 
according  to  the  deed  of  uses :  Trull 
had  by  mistake  been  put  into  the  reco- 
very as  an  advowson,  not  as  a  vill  where 
lands  lay :  And  the  court  said  that  the 
principle  upon  which  they  went  was  the 
statute  8  H.  6.  c.  12.,  to  amend  the  mis- 


prision of  the  clerk.  A  prtecipe  is  the 
cursitor's  instruction  for  an  original 
writ;  a  deed  of  uses  is  the  clerk's 
instruction  for  a  recovery.  This/?r<B- 
cipe  and  this  deed  are  the  things  to 
amend  by.  Barnes,  21.  Loggin  v. 
Rawlins.  So  the  christian  name  of 
the  vouchee  has  been  altered  in  a  re- 
covery by  the  deed  to  lead  the  uses  of 
it  2  Black.  Rep.  1230.  Mayrev.CouU 
thard.  So  where  A.  was  demandant  in 
the  recovery,  and  B^  tenant,  but  by  the 
deed  to  lead  the  uses,  B,  was  to  have 
been  demandant^  and  A.  tenant;  the 
names  were  transposed  accordingly. 
Barnes,  24*.  Lord  v.  Briscoe,  (c)    The 


(c)  [8  Bing.  10.  Hamilton  v.  Farrer. 
1  Moo.  &  Sc.  43.  S.  C.  Accord.  See 
further  as  to  amendments  of  recoveries, 
4  Bing.  90.  Cooke  v.  Yates.  12  Moo.  & 
P.  296.  S.  C.  7  Bing.  455.  Addis  v. 
Power.  5  Moo.  &  P.  379.  S.C.  And 
now  by  statute  3  &  4  W.  4.  c.  74.  (Act 
for  Abolition  of  Fines  and  Recoveries) 
8. 8.,  "  if  it  shall  be  apparent  from  the 
"  deed  making  the  tenant  to  the  writ 
"  of  entry,  or  other  writ  for  suffering  a 
"  common  recovery  already  suffered  or 
<<  hereafter  to  be  suffered,  that  there  is 
"  in  the  exemplification,  record,  or  any 
<*  of  the  proceedings  of  such  recovery, 
*^  any  error  in  the  name  of  the  tenant, 
<<  demandant,  or  vouchee  in  such  re- 
"  covery,  or  any  misdescription  or  omis- 
"  sion  of  lands  intended  to  have  been 
"  passed  by  such  recovery,  then  and  in 
"  every -fluch  case  the  recovery,  without 
**  any  amendment  of  the  exemplifi- 
"  cation,  record,  or  proceedings  in 
**  which  such  error,  misdescription,  or 


"  omission  shall  have  occurred,  dhall  be 
"  as  good  and  valid  as  the  same  would 
"  have  been,  and  shall  be  held  to  have 
^*  passed  all  the  lands  intended  to  have 
**  been  passed  thereby  in  the  same  man- 
**  ner  as  it  would  have  done  if  there  had 
"  been  no  such  error,  misdescription,  or 
"  omission."  But  by  sect.  9.  it  is  pro- 
vided, that  "  nothing  in  this  Act  con- 
*^  tained  shall  lessen  or  take  away  the 
'*  jurisdiction  of  any  court  to  amend 
**  any  fine  or  common  recovery,  or  any 
**  proceeding  therein,  in  cases  not  pro- 
"  vided  for  by  this  Act" — And  by  sect, 
12.  this  Act  shall  not  render  valid  any 
fine  or  recovery  which,  before  the 
passing  of  this  Act,  any  court  of  com- 
petent jurisdiction  shall  have  refused 
to  amend.  —  In  a  case  which  occurred 
since  the  passing  of  this  Act,  where 
lands  of  which  a  recovery  was  intended 
to  be  suffered,  lay  in  the  several 
parishes  of  A,  and  B.  in  the  county  of 
M.,  and  the  parish  of  A.  only  was 
A  A  3 
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Hesketh  v.  mises,  a  further  day  is  therefore  ^ven  to  the  parties  aforesaid 
Lee  &  al'.     before  our  lord  the  king,  until  three  weeks  from  tiie  day  of 
'  EastcTy  wheresoever,  &c  to  hear  their  judgment  of  and  con- 

cerning the  premises;  for  that  the  court  of  our  said  lord 


court  will  abo  amend  any  informality 
in  the  entering  of  the  judgment  in  a 
recovery,  it  being  their  own  act ;  as  by 
striking  out  the  words  "  it  is  adjudged," 
and  inserting  the  words  *<  it  is  con- 
«  sidered."  Barnes,  2S.  Ringy.  Bold. 
Ibid.  22.  Tarrant  v.  Randal  Amend- 
ments are  also  allowed  in  the  writ  of 
seisin,  and  the  return  thereof.  Thus, 
where  a  writ  of  seisin  was  rightly 
directed  to  the  sheriffs  of  the  city  of 
Yorki  but  not  returned  in  the  name  of 
any  sheriff,  though  a  mistaken  return 
in  the  singular  instead  of  the  plural 


number  was  indorsed  on  the  writ ;  the 
prayer  of  seisin  and  return  of  the  writ 
were  ordered  to  be  first  amended,  and 
then  the  roll  and  exemplification  ac- 
cordingly. Barnes,  23.  WiUon  v.  East, 
So  the  return  of  the  writ  of  seisin  was 
amended  in  the  year  of  the  king's  reign. 
2  Wils.  2.  Wat9(m  v.  Lochky.  So 
where  a  recovery  is  erroneous,  because 
no  writ  of  seisin  is  awarded,  nor  the 
judgment  executed  by  a  writ  of  sebin 
returned  on  the  roll,  the  court  of  Com* 
mon  Pleas  will,  after  a  writ  of  error 
is  brought  to  reverse  the  recovery  for 


mentioned  in  the  record  of  the  reco- 
very, but  in  the  deed  to  make  a  tenant 
to  the  pracipe  and  to  lead  the  uses  of 
the  recovery,  "  all  the  lands  of  the  re- 
*<  coveree  in  the  parish  of  A,  in  the 
''  county  of  Jf.,  and  all  other  her  lands  in 
<<  the  said  county  "  were  conveyed,  the 
court  refused  to  amend,  on  the  ground 
that  the  omission  of  the  parish  of  B, 
was  cured  by  this  statute.  1  Mann.  & 
Gr.  879.  Heming  v.  GriffUhes.  2  Scott, 
N.  R.  88.  S.  C.  See  abo  S.  P.  as  to 
a  fine,  1  Bing.  N.  C.  S55.  Locking' 
ton  V.  Shipley.  1  Scott,  263.  S.  C. 
But  see  5  Bing.  N.  C.  626.  Vincent  v. 
Totton,  7  Scott,  835.  S.C.  It  may 
here  be  observed,  that  the  operation  of 
the  recovery  cannot,  in  any  case,  be 
more  extensive  than  that  of  the  deed  to 
lead  the  uses  which  created  the  tenant 
to  the  prtBcipe.  See  10  M.  &  W.  5.33. 
Moseleg  Y.Motteux.  —  With  respect  to 
Jineij  it  b  enacted  by  the  7th  section 
of  the  above  statute,  <'  that  if  it  shall  be 
**  apparent  from  the  deed  declaring  the 
**  uses  of  any  fine  already  levied  or  here- 


*<  after  to  be  levied,  that  there  b  in  the 
"  indentures,  record,  or  any  o^f  the  pro- 
'<  ceedings  of  such  fine,  any  error  in  the' 
*<  name  of  the  conusor  or  conusee  of  sach 
<'  fine,  or  any  misdescription  or  omission 
<<  of  lands  intended  to  have  been  passed 
**  by  such  fine,  then  and  in  every  such 
'*  case  the  fine,  without  any  amendment 
-'  of  the  indentures,  record,  or  proceed- 
*'  ings  in  which  such  error,  misdescrip- 
*<  tion,  or  omission  shall  have  occurred, 
"  shall  be  as  good  and  valid  as  the  same 
*<  would  have  been,  and  shall  be  held  to 
**  have  passed  all  the  lands  intended  to 
*<  have  been  passed  thereby  in  the  same 
<<  manner  as  it  would  have  done  if  there 
<'  had  been  no  such  error,  misdescription, 
«  or  omission."--— As  to  the  amendment 
of  fines  and  recoveries  levied  or  suffered 
in  the  court  of  great  sessions  in  FFale«, 
and  county  palatine  of  Chester^  see 
4  Bing.  N.C.  633.  Lloyd  v.  Nicholas. 
6  Scott,  355.  S.  C.  5  Bing.  N.  C.  229. 
Evans  v.  Davies.  6  Scott,  372.  S.  C. 
9  Bing.  311.  Evans  v.  Jones.  2  Moo. 
&  Sc.  383.  S.C.  and  sUt  5  VicL  a  32.] 


Pasch.  22  Car.  11.  Regis. 


94  rf 


the  king  here  is  not  yet  advued  thereof.   At  which  day  before  Hesketh  v. 
our  lord  the  king  at  Westminster  come  the  parties  aforesaid  by     Lee  &  al*. 
their  attomies  aforesaid,  whereupon  as  well  the  record  and  '        ' 
proceedings  aforesaid  and  the  judgment  given  thereupon,  as  affii^&T^ 
the  matters  aforesaid  above  for  error  assigned,  being  seen,  and 
by  the  court  of  our  lord  the  king  here  more  fully  understood, 
and  diligently  examined,  because  it  appears  to  the  court  of  our 
lord  the  king  here,  that  the  said  record  is  in  nothing  vicious 
and  defective,  and  that  there  is  no  error  in  the  said  record ; 


that  error,  rectify  the  defect  in  the 
record,  by  ordering  a  writ  of  sebin  to 
be  awarded  on  the  roll,  and  return 
executed;  for  no  writ  of  seisin  is 
ever  in  fact  executed.  5  T.  R.  179, 
180.  Goodright  v.  Righy^  per  Lord 
Kenymu{d) 

But  no  amendment  will  be  allowed  in 
the  descripUon  of  the  estates  compre- 
hended in  a  recovery,  where  the  recoTe- 
ry,  as  it  stands,  has  lands  of  the  vouchee 
to  operate  upon.  As  where  a  recovery 
was  suffered  of  premises  in  the  county  of 
the  city  of  Lichfield^  and  by  the  deed  to 
lead  the  uses  it  appeared  that  the  greater 
part  of  the  premises  intended  to  pass 
by  the  recovery  were  in  the  county 
of  Stafford^  but  a  small  part  of  them 
also  lay  in  the  county  of  the  city  of 
Lichfield;  the  court  would  not  suffer 
the  recovery  to  be  amended  by  strik- 
ing out  the  words  <<  city  of  Lichfield^'* 
and  inserting  the  words  <'  county  of 
^  Stafford;  "  for  this  would  in  effect 
be  annulling  a  valid  recovery  in  the 
city  of  Lichfieldt  which  had  operated 
upon  lands  there,  and,  sabstituting  in 
its  stead  a  recovery  in  the  county  of 
Stafford.  2  filack.  Rep.  874.  AcUm  v. 
Ba/dwin, 

Whenever  there  is  a  mistake,  either 
in  the  teste  or  return  of  the  writ  of 
entry,  owing  to  the  misprision  or  ne- 


gligenee  of  the  clerk,  it  is  amendable  by 
statute  8  H.  6.  c.  12. ;  but  where  the 
mistake  is  occasioned  by  the  nescience 
or  ignorance  of  the  clerk,  it  is  not 
amendable  by  that  statute.  This  dis. 
tinction  is  warranted  by  Blackamares 
case,  8  Rep.  159  b.  160  a.  There- 
fore, where  the  teste  is  void,  as  when  it  is 
made  on  a  Sunday^  or  in  vacation  time, 
it  is  amendable  as  the  plain  misprision 
of  the  clerk;  but  where  there  is  an  im- 
possible teste^  as  if  the  writ  of  entry 
bears  teste  after  the  return,  the  teste  is 
not  amendable;  though  Gage%  case, 
5  Rep.  45  b.,  is  to  the  contrary ;  but 
that  case  has  often  been  denied. 
2  Ld.  Raym.  1066.  Queen  v.  Tuckin. 
1  Salk.  52.  Lord  Pembroke  v.  Lord 
Jeffereg*s  ;  in  which  last  case  a  writ  of 
covenant  to  levy  a  fine  was  tested  six 
months  after  tlie  dedimus  for  the  cap- 
tion, but  it  did  not  appear  whether  the 
teste  was  before  the  return  or  after ;  and 
Lord  Holt  certified  the  opinion  of  the 
judges  in  the  House  of  Lords,  that  the 
writ  was  not  amendable  in  that  instance. 
However,  at  all  events,  neither  the  teste, 
nor  return  of  the  writ  of  entry,  is  amend- 
able, where  it  is  not  the  misprision  of 
the  clerk,  unless  there  is  something  to 
amend  it  by.  Willes's  Rep.  563.  Wynne 
V.  Thom<Ms» 


(d)  [9  Bing.  311.  Evans  v.  Jones.    2  Moo.  &  Sc.  383.  S.C] 

A  A  4 


94  e 


Hesketh  verms  Lee  &  al'. 


Heskbth  v.  therefore  it  is  considered  that  the  judgment  aforesaid  be  in 
Lee  k  al*.     g]}  things  affirmed^  and  stand  in  full  force  and  effect,  the 
'        *  several  causes  and  matters  for  errors  assigned  notwithstand- 

ing, &c 


Case  15. 


Hesketh  versus  Lee  and  al'. 


aaisid.446. 

1  VenL  7S. 
S  Keb.  6S7. 
1  Mod.  48. 
If  a  guardian 
be  admitted  to 
ffnefbr  an  in- 
fiint  tenant  or 
defendant,  it  ti 
not  any  error. 


[95] 
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ERROR  by  Hesketh  against  Lee  and  Itiffby  to  reverse  a 
'  judgment  in  a  common  recovery  in  the  county  paktine 
of  Lancaster^  in  which  Lee  and  Riff  by  were  demandants  against 
Hesketh  then  an  infant  tenant,  who  appeared  by  guardian 
and  vouched  the  common  vouchee,  upon  whidi  the  recovery 
was  had:  and  the  error  insisted  upon  was,  that  it  appears  by 
the  record  that  the  now  plaintiff,  who  was  then  tenant,  was  an 
infant  within  the  age  of  21  yeftu^  And  the  entry  of  bis 
admission  by  his  guardian  is  in  this  manner,  namely,  **  It  is 
granted  by  the  court  here  *that  John  Molineux  shall  sue  for 
Thomas  Hesketh,  esq.  who  is  within  age,  as  guardian  of  the 
said  TTiamas,  against  TTiomas  Lee,  esq.  and  Alexander  Itiffby, 
esq.  in  a  plea  of  land."  And  in  the  body  of  the  common 
recovery  immediately  after  the  end  of  the  count,  the  entry 
is  in  this  manner,  namely,  '^  And  the  said  Thomas  Hesketh, 
who  is  within  age,  by  John  Molineux  esq.  who  is  adtaiitted  by 
the  court  to  sue  for  the  said  TTiomas  as  the  guardian  of  the 
said  Thomas  in  the  plea  aforesaid,  in  his  proper  person  comes 
and  defends  his  right  when,  &c  and  vouches  thereof  to  war^ 
ranty,  Ac"  Which  was  strongly  urged  by  Weston  of  Grajfs 
Inn  to  be  error,  for  it  ought  to  have  been,  that  the  guardian 
was  admitted  to  defend  for  .the  infant  tenant,  and  not  to  sue 
for  him,  because  the  infant  was  tenant  and  so  defendant, 
and  therefore  did  not  prosecute  the  suit,  but  was  prosecuted, 
wherefore  he  ought  to  have  a  guardian  to  defend  him ;  and 
there  was  no  necessity  to  have  any  person  to  proSecute  or  sue, 
where  there  was  no  suit  on  the  part  of  the  infant  .to  be  fol* 
lowed  or  prosecuted.  And  he  said  this  entry  is  agreeable  to, 
and  consistent  with  law,  where  the  infant  was  demandant, 
but  not  consonant  to  law,  or  according  to  precedents,  where 
the  infant  was  tenant  as  here.  And  he  further  said  that 
though  common  recoveries,  being  amicable  actions  for  com- 
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mon  assurances,  are  much  favoured  in  law,  yet  they  are  real  Hesketh  v. 
actions,  and  are  of  the  same  nature  with  an  adversary  action    ^^^  ^  *^'- 
upon  a  writ  of  entry  sur  disseisin  en  k  jwst,  and  therefore  ought  ' 

to  be  guided  by  the  same  rules  that  govern  them,*  And  *  Ante,  42. 
he  cited  the  case  of  Simpson  v.  Jackson^,  where  an  infant  |CTo.Jac.640. 
defendant  was  admitted  by  prochein  amy  ad  prosequendum  in 
an  action  of  ejectment,  and  it  was  adjudged  to  be  error,  and 
therefore  the  judgment  was  reversed ;  which  in  effect  is  the 
same  case  with  the  case  at  bar. .  He  also  took  another  excep- 
tion, that  upon  the  record  the  infant  was  admitted  by  guar- 
dian, and  yet  the  infant  appeared  tit  proper  person^  whereas 
he  ought  to  have  appeared  by  guardian.  For  the  entry  in  the 
body  of  the  record  is,  that  the  infant,  "  by  John  Molineux, 
esq.  who  is  admitted  by  the  court  here  to  sue  for  the  said 
Thomasy  (namely  the  infant,)  as  guardian  of  the  said  Thomas^ 
(namely  tiie  infant,)  in  the  plea  aforesaid,  in  his  proper  person 
comes,  ftc"  as  before :  So  it  says  that  the  infant  came  in  his 
proper  person,  though  he  was  admitted  by  guardian,  and 
therefore  the  judgment  erroneous. 

Sed  non  allocatur :  fbr  by  the  court  as  to  the  first  exception, 
the  admission  by  guardian  to  sue,  &c.  was  good  enough,  be- 
cause the  words  ''  to  sue "  were  sufficiently  significant  of  a 
defendant,  for  ''  to  sue  "  is  nothing  more  than  '^  to  take  care 
of,  or  take  upon  one,  the  defence  or  tuition  of  the  cause  for 
the  infant,  or  on  his  behalf."  And  these  words  ^^to  sue,^ 
may  be  applied  indifferently  either  to  the  demandant  or  plain- 
tiff, or  to  the  tenant  or  defendant,  for  the  suit  of  one  party 
or  of  the  other  must  be  followed.  And  the  words  "to  C  ^  ] 
sue  "  not  only  signify  "  to  prosecute,"  but  also  "  to  defend," 
or  to  do  something  which  the  law  requires  for  the  better 
prosecution  or  defence  of  the  cause  in  which  the  guardian  is 
admitted.  And  as  to  the  second  exception,  the  court  said  it 
is  plain  by  the  record  that  the  infant  appeared  by  his  guardian, 
and  then  the  words,  "  in  his  proper  person,"  are  only  super- 
fluous and  idle,  and  will  not  hurt  the  record  which  was  per- 
fect before,  especially  in  a  common  recovery  which  is  so 
greatly  favoured  in  law.  But  the  court  said  that  the  words 
"  in  his  proper  person "  may  well  stand  with  the  precedent 
matter  in  good  sense ;  for  the  sense  is,  that  the  infant  comes 
by  his  guardian  in  his  proper  person,  that  is,  that  the  infant 
comes  by  his  guardian,  which  guardian  wcls  in  his  proper  person, 
and  so  the  words  "in  his  proper  person  "  relate  to  the  guar- 
dian and  not  to  the  infant,  as  Weston  would  have  it ;  and  by 
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this  exposition  the  whole  sentence  stands  well  together,  and 
is  all  good  sense  without  striking  out,  or  rejecting  any  word ; 
and  the  best  construction  is  to  be  made  to  support  a  judg- 
ment And  for  these  reasons  the  judgment  was  affirmed  by 
the  whole  court.  (1) 


(I)  It  was  long  doubted,  whether  a 
common  recovery  suffered  by  an  in- 
fant by  guardian  was  good;  and  in 
10  Rep.  43  a.,  Marjf  PortmgUnCs  case, 
the  better  opinion  seems  to  have  been 
that  it  was  erroneous ;  but  it  now  ap. 
pears  to  be  settled,  that  if  an  infant 
appear  by  guardian  and  vouch  the  com- 
mon vouchee,  and  so  suffer  a  recovery, 
it  cannot  be  reversed  by  error.  And  the 
reason  assigned  is,  that  if  the  recovery 
be  to  the  prejudice  of  the  infant,  he 
may  have  remedy  against  his  guardian 
for  it.  Cro.  Car.  807.  Earl  of  Newport 
V.  MUdmay.  S.  C.  Sir  W.  Jones,  SI  8. 
S.  P.  Hob  196.  Blount's  case.  1  RoL 
Abr.  731.  (G.)  pL  1.  1  Sid.  321. 
22^  V.  HMtifon.  Pig.  64.  2  Bac.  Abr. 
543.  3  Bac  Abr.  135.  Cro.  Eliz.  471. 
StapletofCf^  case ;  to  which  maybe  added 
the  present  case.  Therefore,  when  an 
infant  intended  to  suffer  a  common  re- 
covery^  the  practice  formerly  was  for 
him  and  his  guardian  to  petition  the 
king  to  grant  letters  under  the  privy 
seal,  as  in  this  case,  to  the  judges  of 
the  court  where  the  recovery  was  to  be 
suffered,  directing  them  to  permit  such 
infant  to  suffer  a  common  recovery. 
But  it  was  still  in  the  discretion  of  the 
judges,  whether  they  would  permit  the 
infant  to  suffer  it  or  not,  in  the  exercise 
of  which  they  were  governed  by  the 
circumstances  of  the  case.  If  upon 
examination  it  was  either  found  to  be 
necessary,  or  for  the  advantage  of  the 


infant,  that  he  should  suffer  a  common 
recovery,  the  judges  admitted  persons 
of  known  integrity  and  fortune  to  ap* 
pear  as  guardians  to  the  infimt,  and  to 
suffer  a  recovery  for  him  in  court.  Hob. 
196.  Blounts  case.  1  Vern.  461.  Sir 
H.MaekwortKs  case.  But  if  the  rea- 
sons  for  the  application  did  not  appear 
to  the  judges  to  be  sufficient,  they 
would  not  permit  the  recovery  to  be 
suffered.  1  Ld.  Raym.  113.  HtdbeH  ▼• 
WaUs.  2  Salk.  567.  Sir  John  St.  Al- 
ban's  case,  (e)  But  common  recoveries 
suffered  by  privy  seal  are  now  disnaedy 
and  private  acts  of  parliament  univer- 
sally substituted  in  their  stead.  When 
an  infant  is  permitted  to  suffer  a  reco- 
very with  double  voucher,  which  u  now 
the  common  course,  he  must  make  a 
tenant  to  the  preecipe  hjfeqffmentf  and 
give  livery  of  seisin  inpenony  by  which 
means  the  feoffment  is  only  voidable^ 
whereas,  if  the  infant  appointed  an  at- 
torney to  give  livery  of  seisin  for  him, 
the  feoffment  would  be  absolutely  void; 
Perk.  s.  12, 13.  3  Burr.  1804.  ZouA  v. 
Parsons ;  or  he  may  make  a  tenant  to 
the  praecipe  by  fine.    Pig.  65.  (/) 

If  an  infant  suffer  a  common  recovery 
in  person  it  is  erroneous,  and  he  may 
reverse  it  by  a  writ  of  error.;  but  the 
writ  must  be  brought  in  this  case,  as  in 
that  of  a  fine,  during  his  minority f  for 
the  fact  is  to  be  tried  by  the  inspection 
of  the  judges;  but  after  his  full  age  it 
is  too  late  to  reverse  it  by  writ  of  error. 


(e)  [See  the  observations  of  Sir  T.    proceeding ;   and  also  of  Baytey  J.  in 
Plumer,  M.  R.,in  1  Turn.&R.  175, 176.     2  B.  &  A.  450.  Doe  v.  RauMng.'] 
Burges  v.  Mawbey^  on  this  course  of        (/)  [See  antd,  p.  42.  note  (c).  ] 
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or  otherwise  howsoever ;  for  the  reco* 
very  or  fine  then  becomes  obligatory 
and  unavoidable  for  ever.  Co.Litt* 
380.  b.  1  Sid.  321.  Baby  v.  BMnwn. 
S.  C.  1  Lev.  142.  Pig.  166.  1  Mod. 
49.  HeakeU  v.  Lee.  2  Bac.  Abr.  543.  3 
Bac.  Abr.  135.  So  if  an  infant  suffer  a 
recovery  or  levy  a  fine,  he  b  by  law 
enabled  to  lead  or  declare  ihe  uses 
thereof:  and  if  he  do  not  reverse  the 
recovery  or  fine  during  his  noncge^ 
the  declaration  of  uses  will  stand  good 
for  ever ;  for,  though  the  deed  to  lead 
or  declare  the  uses  of  the  fine  or  reco« 
very  be  a  matter  in  paiSf  and  all  such 
acts  an  infant  may  in  general  avoid  at 
any  time  after  his  full  age»  if  he  do  not 
consent^  yet  being  made  in  pursuance 
of  the  recovery  or  fine,  and  being  a 
part  thereof,  it  shall  likewise  stand  as 
long  as  the  fine  or  recovery  renuiin  in 
force  as  incident  thereto.  2  Rep.  58  a. 
Bethwick's  case.  10  Rep.  42  b.  Mary 
Partington'^   case.      Hob.  234.   Lord 


Darcy  v.  AskwiA.  3  Atk.  710^  711. 
Hearle  v.  GreenbanJu  1  Vez.  304,  305. 
S.  C.  3  Bac  Abr.  135.  1  Rol.  Abr. 
730.  (F.)  pi.  3.  But  if  an  infant  suffers  a 
common  recovery  in  which  he  appears  by 
attorney^  he  may  reverse  it  at  any  time 
after  he  has  attained  his  full  age,  be- 
cause it  may  be  tried  by  a  jury^  whether 
he  was  an  infant  or  not  when  he  ap« 
pointed  an  attorney.  For  an  infant  is 
not  presumed  to  have  discretion  enough 
to  choose  a  proper  person  to  be  his 
attorney,  and  therefore,  on  account  of 
the  imbecility  of  his  understanding,  the 
law  has  put  it  out  of  his  power  to  hurt 
himself;  for  if  he  be  prejudiced  by 
the  recovery,  he  has  not  any  remedy 
against  his  attorney  as  he  may  have 
against  his  guardian,  and  therefore  his 
appointment  of  an    attorney  is  void. 

1  Sid.  321,  322.  Baby  v.  Bobineon, 

2  RoL  Abr.  573.  pi.  8.  1  RoL  Abr. 
755.  pi.  6.  Bridg.  73.  Holland  v.  Jack- 
son. Arg.  5  Mod.  209.  Stoker  v.  Oliver* 
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Case  16. 


Trin.  21  Car.  11.  Begis.     Hot.  498. 


A  CTION  upon  the  case  upon  a  special  issue  directed  out 
-^^of  chancery^  and  on  a  special  verdict  found  at  the 
assizes,  the  case  was  this.  Three  jointenants  for  life,  and  one 
of  them  seals  and  delivers  a  deed  to  another  of  the  jointenants, 
m  which  it  is  expressed,  that  he  '' granted,  bargained,  sold, 
assigned,  set-over,  and  confirmed  "  to  the  other  all  the  right, 
estate,  title,  interest,  claim  and  demand  of  the  grantor,  of  and 
to  the  lands  holden  in  jointure.  And  the  question  upon  this 
qpecial  verdict  was,  whether  this  deed  was  sufficient  to  pass 
the  part  or  share  of  the  jointenant  who  made  the  deed,  to  the 
other  to  whom  the  deed  was  made  or  not  ?  And  it  was  ad- 
judged clearly  without  argument  that  it  was.  And  Jones  for 
the  defendant  would  have  spoken  to  it,  but  the  court  inter- 
rupted him,  and  said  it  was  so  clear,  that  i;herc  could  be  no 


&C.3Keb.641. 
1  Vent.  78. 
Sir  T.  Raym. 
187. 

lSid.45S.aC. 
cited  14  Vin. 
478. 

ISVin.  S13. 
If  there  are 
three  joint-te- 
nants for  life, 
and  one  of 
them  by  his 
deed  grants  all 
his  ri^t  to  the 
lands  i^Jointure 
to  another  of  the 
Joint-tenants, 
the  deed  is  suf- 
ficient to  pass 
the  estate  of 
him  who  mad* 
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the  deed  to 
the  other. 
The  legal  oper- 
ation of  the 
word  **  grant** 


question  about  it ;  and  therefore  judgment  was  given  for  the 
plaintiff  who  churned  under  the  deed. 

Note;  the  word  "grant"  is  of  general  extent,  and  may 
amount  to  a  grant,  feoffment,  gift,  lease,  release,  confirmation, 
or  surrender.     Litt.  s.  531.     Co.  Litt.  301.  b.  302.  a.  (1) 

Note  also;  that  it  was  said  by  the  chief  justice,  that 
though  the  jury  have  found,  that  he  granted^  yet  the  court 


(1)  And  it  is  in  the  election  of  the 
party  to  use  it  to  whichever  of  these 
purposes  he  pleases.  Co.  Litt  SOI.  b. 
The  chief  intent  of  the  parties  is  to 
pass  the  estate,  and  the  method  of  doing 
it  ought  to  be  subservient  to  that  end : 
and  though  the  intent  of  the  grantor 
is  to  be  regarded  as  to  what  estate  (a)  is 
to  pass,  and  to  whotn^  yet  it  is  not  to  be 
regarded  as  to  the  manner  of  passing  it, 
for  of  that  he  is  supposed  to  be  igno- 
rant And  it  is  an  established  rule, 
that  a  deed  shall  never  be  laid  aside  as 
void,  if  by  any  construction  it  can  be 
made  good.  Hob.^7«  Earl  of  Clan" 
rickard's  case.  Sh^p.  Touchstone,  82, 
83.  Therefore,  where  a  man  seised  in 
fee  of  a  rent  granted  it  by  deed  to 
one  who  was  his  kinsman,  and  there 
was  an  attorament  to  the  grant,  but  it 
was  made  by  a  person  who  was  not  the 
real  tenant  of  the  land,  and  therefore 
void ;  though  the  intent  appeared  that 
the  deed  should  operate  as  a  grant  at 
common  law  with  an  attornment,  yet 
since  it  could'  not  pass  that  way,  it  was 
adjudged  that  the  grant  being  made  to 
a  relation  should  operate  as  a  covenant 
to  stand  seised.  Sanders  y»  Savile,  cited 
in  3  Lev.  372.  So  where  a  man  by 
deed  gitfes  and  gratUs  land  to  another, 
and  a  letter  of  attorney  to  make  livei  y 
is  indorsed  upon  the  deed,  but  no  livery 
happens  to  be  made ;  yet  if  this  grant 
be  made  to  a  relation,  it  shall  operate  as 


a  covenant  to  stand  seised^  though  the 
lettAr  of  attorney,  indorsed  on  the  deed 
for  the  making  of  livery,  shews  the 
plain  intent  of  the  deed  and  of  the 
parties  to  have  been,  that  the  land 
should  pass  by  feoffment  and  livery. 
3  Lev.  372.  Osman  v.  Sheaf.  S.  C. 
Carth.  307.  And  where  a  father  seised 
in  fee  made  a  deed  to  his  daughter  en- 
rolled within  six  months,  by  which,  in 
consideration  of  natural  love,  augment- 
ation of  her  portion,  and  the  prefer- 
ment of  her  in  marriage,  and  other 
good  and  valuable  considerations,  he 
gave,  granted,  bargained,  and  sold, 
aliened,  enfeoffed  and  confirmed  unto 
the  daughter  and  her  heirs  the  said 
lands,  and  there  was  a  covenant  that 
after  due  execution,  &c.  she  should 
quietly  enjoy,  and  also  a  clause  of  war- 
ranty, but  there  was  no  money  paid,  or 
any  other  consideration  but  what  was 
expressed  in  the  deed ;  it  was  held  that 
though  the  deed  could  not  enure  as 
a  bargain  and  sale,  no  money  having 
passed  between  them,  yet  it  should  ope- 
rate as  a  covenant  to  stand  seised.  1  Vent 
137-  Crossing  V.  Scudamore.  And  where 
a  father  seised  in  fee  of  a  rent  by  in- 
denture, in  consideration  of  affection, 
and  51.  paid,  gave,  granted,  assigned, 
and  transferred  the  rent  to  his  son 
and  his  heirs ;  it  was  held,  that  there 
being  two  considerations  expressed, 
affection  and  money,  the  deed  might 


(a)  [See  1  Keen,  795.  Doungsworth  v.  Blair.  10  M.  &  W.  533. 542.  Mosefy  v. 
Motteux."] 
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would  adjudge  that  he  released^  which  is  the  proper  convey- 
ance for  one  jointenant  to  pass  his  estate  to  the  other.  But 
if  the  party  in  pleading  had  pleaded  that  he  granted,  the  plea 
would  be  bad,  for  every  one  must  order  his  plea  according  to 
the  rules  of  law  (2) :  but  it  is  otherwise  of  a  verdict,  because 
it  is  the  saying  of  laymen.  See  Cro.  Eliz.  *  482.  S.  C. 
6  Sep.  26.  where  the  jury  found  expressly  that  J.  S.  demised 
for  life,  but  found  there  was  no  livery,  the  court  adjudged  it 
was  no  lease,  notwithstanding  the  former  precise  words  of  the 
verdict,  &c.  (3) 


Chester  v. 

WiLLAN. 


^ 


A  rtleate  is  the 
proper  con?ey- 
anee  for  one 
jointenant  to 
pass  his  estate 
to  the  other. 
•  Sharp  T. 
Sharp. 


operate  as  a  bargain  and  sale  if  en- 
rolled, or  as  a  covenant  to  stand  seised. 
SLey. 991. Bakery. Lade.  S.C.4Mod. 
15a  Sij.904f.  Wats  y.  Dix.  7  Rep. 
40  b.  BedelTs  case.  2  Rol.  Abr.  786. 
(O.)  pi.  1.  Tebbe  v.  Popplethwayte.  So 
where  lands  are  granted  to  a  man  and 
his  heirs  with  a  general  warranty 
against  all  persons  whatsoever,  and  no 
livery,  or  a  void  livery,  is  made ;  still 
if  this  grant  be  made  to  a  relation,  it 
shall  operate  €U  a  covenant  to  stand 
seised,  though  the  inserting  of  the  war- 
ranty shews  the  intent  to  have  been, 
that  the  lands  should  pass  by  way  of 
feoffment^  in  which  case  the  feoffees,  if 
impleaded,  might  vouch  upon  the  war- 
ranty :  whereaSy  it  operating  by  way  of 
use,  and  a  covenant  to  stand  seised,  the 
grantee  is  in  the  post^  and  cannot  vouch. 
1  P.  Will.  163.  Tomlinson  v.  Dighton. 
Arg.  And  where  O.  S.  being  seised 
in  fee,  in  consideration  of  a  marriage 
to  be  had  between  him  and  A.  S.,  by 
indenture  between  him  of  the  one  part, 
and  the  said  A.  S.  and  W.  S.  of  the 
other  part,  did  give,  grant,  enfeoff, 
aliene,.  and  confirm  the  lands  to  A.  S. 
and  W.  S.  and  their  assigns,  to  hold  to 
A,  S.  for  life,  remainder  to  the  heirs 
of  her  body  begotten  by  the  said  G.  S.; 
the  marriage  took  effect;  it  was  re- 
solved by  the  whole  court  that^  though 
the  deed  could  not  operate  as  a  bargain 
and  sale,  because  there  was  no  money 
consideration,  nor  as  a  release  because 


there  was  no  release  for  a  year^  nor  as  a 
deed  of  confirmation  because  the  gran- 
tees were  neither  of  them  in  possession, 
nor  as  a  feoffment  because  there  was 
no  livery  of  seisin,  and  though  it 
seemed  to  be  the  intent  of  the  parties 
that  the  deed  should  operate  as  a  com. 
mon  law  conveyance,  get  it  should  ope- 
rate  as  a  covenant  to  stand  sdsedy  where- 
by an  estate  in  special  tail  was  clearly 
in  A.  S.;  and  G.  S.  had  only  an  estate 
for  life  by  implication  with  a  reversion 
in  fee.  2  Wils.  22.  Doe  v.  Assignees  of 
Simpson.  S.  C.  Willes's  Rep.  673.  So 
in  the  case  of  Roe  v.  Tranmarr^  Willes's 
Rep.  682.  S.  C.  2  Wils.  75.,  where  T.  K. 
being  seised  in  fee  of  certain  premises, 
by  lease  and  release  in  consideration  of 
natural  love  to  his  brother  C.K.  and 
of  \QOl.y granted,  released,  and  confirmed 
to  the  said  C.  K.  the  said  premises 
after  the  deaOi,  of  him  the  said  T.  K.  to 
hold  to  the  said  C.  K.  and  the  heirs 
of  his  body,  and  after  their  decease  to 
J.  W.y  eldest  son  of  his  the  grantor  s 
well-beloved  uncle  J.  W.  and  his  heirs 
and  assigns,  to  the  only  proper  use  of 
the  said  J.  W.  the  younger,  his  exe- 
cutors, administrators,  or  assigns  for 
ever,  the  said  J.  W.  the  younger  pay- 
ing to  the  child  or  children  of  his  the 
grantor's  brother  S.  K.  200/.,  and  for 
want  of  such  children  to  other  nephews 
and  nieces  therein  mentioned,  and  for 
want  of  such  children  the  estate  was  to 
be  free  from  the  payment  of  the  sum  of 
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200^;  the  release  contained  covenants 
from  the  grantor  that  he  was  seised  in 
fee;  and  that  it  should  be  lawful  for 
C,  £  or  J.  W.  the  younger,  after  his 
the  grantor's  death,  peaceably  and 
quietly  to  hold,  &c. ;  and  it  was  thereby 
covenanted,  granted^  and  agreed  by  and 
between  the  said  parties,  that  all  fines, 
recoveries,  and  oUier  assurances  of  the 
said  premises  already  levied,  suffered, 
and  executed  by  and  between  the  said 
parties  should  enure  to  and  for  the  only 
use  and  behoof  of  C.  Km  and  the  heirs 
of  his  body,  and  for  want  of  such  issue 
to  the  use  of  J.  W.  the  younger,  his 
he|rs  and  assigns  for  ever:  At  the  time 
of  executing  the  deeds  C,  K.  paid  20/^ 
part  of  the  consideration  in  money, 
and  gave  his  note  for  the  remainder; 
and  a  recdpt  was  signed  by  71  K*  for 
the  whole  sum :  T.  K.  continued  seised 
until  his  death ;  C,  died  without  issue : 
It  was  unanimously  resolved  that, 
though  the  deed  would  not  operate  as 
a  release,  because  it  granted  a  freehold 
in  future,  which  cannot  by  law  be  done, 
yet  the  deed  of  release  operated  as  a 
covenant  to  stand  seised^  to  the  use  of 
J.  FT.  (b)i  that  all  the  particular  rules, 
that  have  been  laid  down  with  respect 


to  covenants  to  stand  seised,  concurred 
in  that  case ;  for  there  was,  1.  a  deed, 
2.  words  sufficient  to  make  a  covenant ; 
there  being  not  only  the  word  grants 
which  has  been  often  construed  as  a 
word  of  covenant,  but  the  grantor  like- 
wise expressly  covenanted  in  two  places 
in  the  deed  that  die  estate  should  go 
to  J'.  FF.  in  such  manner  as  he  had 
granted  it ;  S.  the  grantor  was  actually 
seised  at  the  time  of  the  grant ;  4.  the 
intent  of  the  grantor  was  plain  that 
«/l  W.  should  have  the  estate  after  the 
death  of  C.  K.  without  issue^  for  it 
is  so  said  in  express  words  in  three 
places  in  the  deed;  and  lastly,  there 
was  a  proper  consideration  to  raise  the 
use  (c),  for  •/•  W.  is  called  in  the  deed 
eldest  son  of  his  weilMoved  unde 
J.  W, ;  and,  indeed,  if  it  were  not  so 
said  in  the  deed,  his  relation  to  the 
grantor  might  be  averred  and  proved 
according  to  the  case  of  Ooodiide  v. 
Pitta,  2  Str.  934,  985.  and  seveial 
cases  there  cited  out  of  Lord  Coke's 
reports.  S.  P,  7  Bro.  Pari.  Cas.  7a 
Filmer  v.  GotL  .  3  T.  R.  474,  Hex  r. 
Inhabitants  ef  Seammonden,  and  see  the 
case  of  Woolfy  v.  Pichard,  1  Sannd. 
236  c.  note  (9);  and  the  court  seemed 


(b)  On  the  authority  of  Roe  v.  Tran- 
tnarr  it  was  held  in  4  Taunt  20.  Doe  v. 
Whittinghanh  that  a  covenant  to  stand 
seised  is  good,  though  the  use  be  a  free- 
hold to  arise  at  a  future  time. 

(e)  The  only  considerations  which 
will  support  a  covenant  to  stand  seised 
are  blood  and  marriage ;  therefore,  if  a 
person  covenant  to  stand  seised  to  the 
use  of  a  relation  and  a  stranger,  it  is 
said  that  the  whole  use  will  vest  in  the 
relation.  2  Rol.  Abr.  784.  PI.  2.  &  4. 
So  where  a  man  covenants  to  stand 
seised  to  the  use  of  himself  for  life, 
with  remainders  over  to  his  relations, 
and  with  a  power  for  the  tenant  for 


life  to  make  leases ;  this  power  is  void, 
for  the  lessees  would  be  strangers  to 
the  consideration  of  blood.  Cro.  Jac. 
181.  Cross  V.  Faustenditch.  So  if  a 
man  should  covenant  to  stand  seised 
to  the  use  of  himself  for  life,  with  re* 
mainder  to  the  use  of  trustees  (who 
are  not  his  relations)  for  the  purpose  of 
preserving  contingent  remainders,  with 
remainder  to  his  first  and  other  sons 
in  tail,  &c.,  no  use  would  vest  in  the 
trustees,  because  the  consideration  does 
not  extend  to  them.  This  is  a  principal 
reason  why  covenants  to  stand  seised 
are  fallen  into  disuse.  2  Saunders,  U. 
&  T.  82. 
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to  doabt  the  authority  of  ffor^  v.  Dix^ 
1  Sid.  25*  and  Soman  v.  Joms^  2  Vent 
318n  which  are  in  troth  overruled  by  this 
cttie.(cf)  See  further  1  Lutw.  789.  Sleigh 
Y.Meiham.  1  Mod.  175»  176.  Scudamore 
V.  Crossing.  S.  C.  2  Lev.  9.  Ibid.  21 S. 


Waiker  y.HaXL  Carth.  S8> 39.  Harrium 
V.  ilttjft'n.  2  Ves.252.  i^^cfen  v.  Vomer. 
Cowp.  599,  60a  GoodUde  v.  w9at/^^ 
Upon  these  eases  the  observation  of 
Levinz  (3  Lev.  372.)  appears  to  be 
very  proper,  "  that  the  judges  of  late 


(d)  [In  Hare  v.  Dix  it  was  held,  that 
a  covenant  with  strangers^  that  th^ 
should  hold  the  land  to  the  use  of  the 
grantor  for  life,  with  remainder  to  bis 
son,  was  void.  But  in  Doe  v.  Daivies^ 
2  M.  &  W.  503.  516,  517.,  it  was  said 
by  Parke  B.  in  delivering  the  judgment 
of  the  court  of  Exchequer^  that  there 
could  be  no  doubt  but  that  Serjeant 
WilUame  was  right  in  stating,  in  the 
note  above,  that  Hare  v.  Dix  and  Sa^ 
man  v.  Janes  are  in  effect  overruled 
by  Roe  v.  Tranmarr.  In  Doe  v.  Z>a- 
vies  one  Ann  D.  LewiSj  being  seised  of 
a  part  of  certain  lands,  and  one  Ann 
LewiSf  her  daughter,  seised  of  another 
part,  executed  a  deed  of  settlement,  pre- 
vious to  the  marriage  of  the  daughter 
with  Rees  DavieSt  by  which,  after  re- 
citing that  the  mother  and  daughter 
were  respectively  entitled  to  several 
parts  of  the  premises,  and  that  the 
marriage  was  intended  to  be  had,  it 
was  witnessed  that,  in  consequence  of 
2L  to  the  mother  paid  by  the  intended 
husband,  and  for  and  in  consideration 
of  the  said  intended  marriage,  and  also 
in  consideration  of  10».  to  each  of  them 
(the  mother  and  daughter)  by  Z.  Z.  and 
D.D.  in  hand  paid,  the  mother  and 
daughter  and  each  of  them  did  grant, 
bargain,  sell,  alien,  enfeoff,  and  con- 
firm unto  the  said  L,L.  and  D.D. 
their  heirs  and  assigns  the  premises  in 
question  to  hold  unto  them,  their  heirs, 
and  assigns  upon  the  trusts  therein- 
after mentioned,  viz.  to  the  use  of  the 
intended  husband  for  life,  with  divers 
remainders  over:  The  question  was, 
whether  this  deed  could  operate  as  a 


covenant  to  stand  seised :  It  was  ob* 
jected  against  such  operation,  not  that 
the  intent  to  raise  an  use  was  not  plain, 
but  that  the  intent  was  to  raise  that  use 
out  of  the  seisin  of  the  trustees,  and  not 
out  of  that  of  the  grantors;  and  that 
suck  inieni  could  not  operate,  as  the 
trustees,  being  mere  strangers,  could 
not,  it  was  admitted,  take  any  estate  at 
all ;  and  that  a  covenant  to  a  stranger, 
that  he  the  stranger  shall  eijoy,  though 
for  the  use  of  a  kinsman*  is  void :  But 
the  court  held  the  objection  invalid,  and 
that  the  deed  might  well  operate  as  a 
covenant  to  stand  seised :  It  was  true, 
that  in  all  the  cases  there  had  been  a 
grant  to  the  kinsman  without  the  inter- 
vention of  trustees,  or  there  had  been 
a  covenant  that  the  kinsman  should 
hold  and  enjoy :  But  the  court  said  that 
it  was  clear  that  the  decisions  had  not 
proceeded  on  the  ground  that  one  of 
those  was  essential ;  and  that  in  the  case 
of  I^ome  V.  Thomey  1  Vem.  141.  Lord 
Keeper  North  decided  expressly,  and 
without  difficulty,  that  the  grant  to  the 
trustees  to  stand  seised  to  the  use  of 
three  brothers  in  consideration  of  blood, 
worked  as  a  covenant  to  stand  seised ; 
and  the  express  covenant  that  the  cestui 
que  trust  should  enjoy,  was  not  taken 
notice  of:  That  this  case  was  an  au« 
thority  precisely  in  point,  and  was  so 
much  in  unison  with  the  more  liberal 
spirit  and  sound  reason  of  the  more 
modem  decisions,  that  the  court  did 
not  hesiUte  to  abide  by  it  2  M.  &  W. 
518.  See  I  Keen,  795.  Daungsworth 
V.  Blair.2 
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*'  yean  have  had  a  greater  consideration 
"  for  the  passitiff  of  the  estate^  which  is 
<*  the  substance  of  the  deed,  than  the 
*^  manner  how,  which  is  the  shadow  "(e) 
(2)  So  in  1  Vent  109.  Monnington 


V.  William^  it  was  said  by  Twysden  J., 
that  where  a  man  in  pleading  sets  forth 
his  title  by  conveyance,  in  which  are 
the  words,  give,  grant,  release,  confirm, 
bargain,  'sell,  &c.  he  mast  express  to 


(e)  So  a  deed  intended  to  operate  as 
a  bargain  and  sale^  but  which  was  void 
as  such  for  want  of  a  pecuniary  con- 
sideration, has  been  held  to  operate  as 
a  confimuUian.  Cro.  Jac.  127.  Osbom 
V.  Churchnum,  So  a  conveyance  void 
as  a  lease  and  release,  because  the  re- 
leasor had  only  a  term  of  years,  was 
held  to  operate  as  a  grant  and  assign- 
ment of  the  term.  Gilb.  Rep.  143.  Mar- 
shall r*  Franks*  See  the  observations 
of  Lord  EUjOnborough  C.  J.  in  6  East, 
1 05.  Roe  V.  Archbishop  of  York.  [See 
also  7  B.  ft  C.  243.  Doe  v.  Cole.  1  M. 
ftR.SS.  S.C.  7Bing.745.  Burton  \. 
Barclay.  5 Moo. &  P. 785.  S.C.  5B.&C. 
101.  Haggerston  v.  Hanbury.  7  D.  &  R. 
723.  S.C.  3M.  &Gr.775.  Perry  v. 
Watts.  4 Scott,  N.R.,  366.  S.C] 

In  practice,  the  following  case  occa- 
sionally has  occurred.  An  estate  being 
settled  upon  A*  for  life,  with  remainder 
to  the  use  of  trustees  and  their  heirs 
during  his  Ufcj  in  trust  to  support  con- 
tingent remainders,  with  remainder  to 
the  first  and  every  son  of  A.  succes- 
sively in  tail^  with  remainders  over :  A., 
in  order  to  enable  his  eldest  son  to  suf- 
fer a  common  recovery,  by  deed,  not 
operating  as  a  feoffinent,  bargain  and 
salcj  or  lease  and  release,  surrenders  to 
his  son  his  estate  for  life.  This  deed 
cannot  operate  in  strictness  as  a  sur- 
render^  on  account  of  the  intervening 
estate  of  the  trustees ;  but  it  is  the  pre- 
vailing opinion  of  the  profession  that  it 
will  operate  as  a  covenant  to  stand 
seised;  and  the  validity  of  many  titles 
depend  on  this  construction.  2  Sand. 
U.&T.79. 

[It  may  be  observed  that  in  most,  if 


not  all,  of  the  cases  cited  in  the  prin- 
cipal note,  the  deed,  if  taken  according 
to  the  letter,  would  have  been  wholly 
void.  But  it  not  unfrequently  happens 
that  a  deed  is  capable  of  a  twofold 
operation ;  and  a  question  then  arises 
in  which  way  it  is  to  be  construed  to 
operate.  (See  2  Rep.  35.  Heyward^i 
case.  2Mod.250.  ^arA^rv.JSAi/.  5B. 
&C.  101.  Haggerstony. Hanbury.  7D. 
&  R.  723.  S.  C.)  The  general  rule  ap- 
pears to  be,  that  where  a  deed  may  enure 
to  divers  purposes,  he  to  whom  the  deed 
is  made  shall  have  his  election  which 
way  he  shall  take  it,  and  may  take  it  in 
that  way  which  shall  be  most  for  his 
advantage.  Shep.  Touchstone,  83. 
And  therefore,  if  a  man  for  money  de- 
mises, grants,  bargains,  and  sells  to 
J.  S.  his  land  for.  years,  J.  S.  has  his 
election  to  take  it  either  by  demise  at 
common  law,  or  by  bargain  and  sale. 
8  Bing.  92.  Miller  v.  Grreen.  2  Cr.  &  J. 
142.  1M.&SC.  S.C.  199.  Again,  it 
sometimes  occurs  that  a  person  having 
an  estate  and  also  a  power,  uses  words 
in  his  deed  such  as  are  capable  of  ap- 
plication both  to  his  estate  and  to  his 
power,  as  "  direct,  limit,  appoint,  grant, 
"  and  release ; "  and  a  question  then 
arises,  whether  the  deed  shall  be  con- 
strued to  operate  as  a  common  law 
conveyance  or  as  an  appointment.  The 
rule  in  such  cases  appears  to  be,  that 
the  instrument  shall  be  construed  either 
the  one  or  the  other^  as  will  best  effect 
the  intentiou  of  the  parties.  But  great 
difficulty  may  occur  in  discovering  what 
such  intention  is.  See,  on  this  subject, 
4  Ves.  631.  Cox  v.  Chamberlain.  6  East, 
289.   Boach  v.   Wadham.      SB.ScC. 
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which  of  tliem  he  will  use  it.  S.  P.  Co. 
Litt.  SOL  b.  (/)  And  in  Osmere  v. 
Sheafe^  Carth.  S08.,  where  the  court, 
being  of  opinion  that  the  grant  of  a 
rent  by  deed  under  the  circumstances 
operated  as  a  covenant  to  stand  seised. 


said,  that  the  defendant  had  done  Well 
in  pleading  it  as  a  conveyance  by  way 
of  covenant  to  stand  seised ;  iot  if  he 
had  pleaded  it  as  a  grant  of  the  renty  it 
would  have  been  void.  So  where  in 
replevin,  the  defendant  avowed  for  rent» 


92S.  Wynne  V.  Griffiths.  8  D.  &  R« 
470.  3  Bing.  179,  lOMoo.592.  1  Russ. 
28S.  3  Mann.  &  Gr.  775.  Perry  v. 
Watts.  4  Scott,  N.  R.  366.  S.  C. 
1  Sugd.  Pow.  451.  6th  ed.  —  Where  a 
party  who  has  an  estate  and  also  a 
power  executes  a  deed  which  is  defec- 
tive under  the  power,  but  which  would 
be  good  at  common  law,  the  estate  will 
pass,  though  the  party  contemplated 
only  the  execution  of  the  power.  4Mann. 
&  R.  101.  Doc  V.  ^«>.] 

(/)  [1  Bing.  N.C.  120.  Bushellv. 
Beavan.  4  Moo.  &  S.  622.  per  Cur. 
Accord,  See  also  3  M.  &  Gr.  775. 
Perry  v.  Watts.  4  Scott,  N.  R.  866. 
S.  C.  So  where  a  plea  stated  that  A. 
was  entitled  to  an  equity  of  redemption, 
and  subject  thereto,  tliat  JB.  was  seised 
in  fee,  and  that  they,  by  lease  and  re- 
lease, granted  &c.  the  premises,  excepting 
and  reserving  to  A.  and  his  heirs,  &c.  a 
liberty  of  hunting,  &c.;  it  was  held  upon 
general  demurrer,  and  afterwards  upon 
a  writ  of  error,  that  as  A.  had  no  legal 
interest  in  the  land,  there  could  be  no 
reservation  to  him  (see  ant^,  vol.  i. 
p.  323.  c.  note  (s) ) ;  that  the  plea, 
therefore,  alleging  the  right  (though 
in  terms  of  the  deed),  by  way  of 
reservation^  was  bad ;  and  that,  if  (as 
w&s  contended  in  argument)  the  deed 
would  operate  as  a  grant  of  the  right, 
the  plea  should  have  been  so  pleaded, 
and  should  have  alleged  a  grants  and 
not  a  reservation.  3  6.  &  A.  66. 
Moore  v.  Lord  Plymouth.  Stephen,  PI. 
ch.  1 1.  sect  V.  rule  vi.  But  where  the 
plaintiff  declared  on  an  agreement  by 
the  defendant  to  set  and  let  to  ihe  plaintiff 
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certain  lands  belonging  to'a  benefice  of 
which  the  defendant  was  incumbent,  for 
a  term  of  years,  and  that  a  lease  should 
be  executed  if  required ;  and  it  was 
then  averred  that  the  defendant,  though 
required,  would  not  procure  a  lease  of 
the  lands  to  be  executed  to  the  plain- 
tiff, but  resigned  the  living,  by  reason 
whereof  the  plaintiff  was  ejected  by  the 
new  incumbent  within  the  term ;  it  was 
objected,  on  special  demurrer,  that  it 
was  uncertain  whether  the  plaintiff 
pleaded  the  contract  as  a  demise,  or  as  an 
agreement  for  a  lease,  and  if  the  former* 
that  it  ought  to  be  pleaded  according 
to  its  legal  effect :  but  the  court  held 
the  objection  invalid;  for  though  there 
could  be  no  doubt  but  that,  in  deducing 
title,  it  is  the  established  rule  that  con- 
veyances are  to  be  pleaded  as  they  ope* 
rate,  yet  here  the  plaintiff  did  not  de- 
duce the  title  to  the  property  by  lease ; 
he  was  declaring  on  the  contract  of  the 
defendant,  that  he  should  hold  for  a  term 
of  years,  and  suing  for  a  breach  of  that 
contract;  and  there  was  a  sufficient 
contract  to  that  effect  alleged  in  the 
declaration.  1  M.  &  W.  6.  Price  v. 
Williams.  So  the  rule  that  convey-* 
ances  are  to  be  pleaded  as  they  operate, 
does  not  apply  to  an  action  on  a  deed 
of  covenant.  In  such  an  action  it  is 
stated,  that  by  a  certain  deed  it  was 
witnessed  that  the  party  covenanted. 
3  B.  &  A.  70.  per  Holroyd  J.  —  As  to 
the  proper  course  for  the  defendant  in 
order  to  raise  the  question,  whether  the 
plaintiff  has  in  his  declaration  put  the 
true  construction  on  the  instrumenty  see 
post,  366,  367«  notes.} 
B  B 
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and  plMded  a  gn»i  of  a  rentrchaige  to 
anothmv  aad  brought  it  down  by  Mve« 
nX  metne  eonveyanoet  to  the  father 
of  the  defendant  in  fee^  and  the  father 
being  lo  aelsedx  by  indenture  in  eon* 
aideration  of  natural  love  and  ail^tion 
to  his  son  the  defendant,  and  of  5/. 
paid  by  him^  gave,  granted,  assigned 
and  transferred  the  rent  to  the  de« 
fendant  in  fee,  ^whieh  said  grant,  there 
<<  being  no  attornment  or  other  ezeeu« 
**  oution  had  thereon,  except  only  the 
^  sealing  and  delivery  of  the  deed, 
^  operated  by  way  of  covenant  to  stand 
^  seised  to  the  use  of  the  defendant ; 
**  whereby  and  by  foree  of  the  statute 
**  of  transferring  uses  into  possession,** 
the  defendant  was  seised,  and  avowed 
fer  so  mueh  rent  in  arrear ;  upon  which 
the  plaintiff  demurred ;  and  it  was  re- 
solved by  the  whole  oourt,  that  piead<* 
ing  that  ^  no  attornment,  or  any  other 
^  execution  had  thereon,**  and  so  plead- 
ing the  special  noatter,  and  leaving  the 
determination  of  the  law  to  the  court, 
was  impertiuMit  and  idle.  2«  It  was  re- 
solved by  Pnwlly  Rakeaiy,  and  VeuirU 
Justices,  that  pleading  in  the  words  of 
the  deed,  <«that  he  gave,  granted,"  &c. 
was  sufficient,  and  the  court  would 
eonatrue  them  according  to  their  legal 
operation:  but  they  agreed  that  the 
defendant  might  have  pleaded  this  con*, 
veyanoe  as  a  eavemmi  to  aicmd  stised 
of  the  rent  to  him  and  his  heirs,  which 
they  said,  would  have  been  the  more 
neat  pleading.  PoUtatfim  C.  J.  however 


held  the  contrary,  and  that  pleadifig  in 
the  words  of  the  deed  was  altogether 
bad,  and  the  defendant  ought  to  have 
pleaded  it  at  his  peril  according  as  he 
intended  to  use  it,  namely,  that  his 
father  eovmmnied  io  Himd  arised  to  iks 
drfendani  and  his  heirs;  and  he  re- 
sembled it  to  the  case  where  the  words 
«<  give,  grant,  release,  and  confirm,"  are 
in  a  deed,  the  party  who  pleads  it  must 
rely  upon  one  of  them  only ;  and  be- 
cause it  was  not  so  done  in  this  oase^ 
he  was  of  opinion  that  judgment  ought . 
to  be  given  for  the  defendant  Upon 
which  a  writ  of  error  was  brought  into 
the  K.B.  and  the  judgment  was  re- 
versed for  that  cause  only,  in  not 
pleading  according  to  what  Polkafen 
had  held.  8  Lev.  291.  Baker  v.  Lade. 
S.C.  4  Mod.  149.  Carth.  253.  Skin. 
315.  3  Vent  149.  1  Lutw.  570.  C*«ib- 
ner  v.  Davis.  See  Com.  Dig.  Pleader 
(C.  37.).  And  if  the  deed  be  by  ihe 
words  ••dWt'and  concessit  &c."  yet  if  it 
operates  as  a  bargain  and  sale,  it  ought 
to  be  so  pleaded,  Cro.  Eliz.  166-  TViy- 
hr  V.  Vaie.  See  also  1  Ld.  Raym.  403, 
404.  Chakmer  V.  Dams. 

(3)  So  if  a  jury  by  their  verdict  take 
upon  themselves  to  collect  the  contents 
of  a  deed,  and  yet  by  the  same  verdict 
find  the  deed  m  hec  vefha^  the  court 
will  not  regard  the  collection  they  have 
made  of  the  substance  of  the  deed,  but 
the  deed  itself,  Vaugh.  77.  JR<noe  y. 
JfufUinpdoH.    Cro.  Eliz.  515. 


C««e  n.  Jaques  versus  Cesar. 

Fasch.  22  Car.  IL  Begis.     Bot  752. 

^^UB  lord  the  king  hath  sent  to  his  trusty  and  well-beloYed 

^^Sir  John  Vauffhau  knU  his  ohief  justice  of  his  bench,  his 

Wpt of  ttcfor.     writ  dose  in  these  words,  to  wit:  Charles  the  Seoond,  by  the 

grac^  <^  Cio4»  oiJEnfilandp  ScoHand^Frmce,  and  Iretaml,  king. 


L  _ 


Pateh.  22  Cap.  II,  Regis.  ^7/ 

defender  of  the  faith,  &o.  to  our  trusty  and  well-beloved  ^ir  Jaqubs  v. 
John  Vaughan  knt.  our  ohief-juBtice  of  our  bench,  greeting :  Cbsar. 
Because  in  the  record  and  proceedings,  and  also  in  the  giving  ' 
of  judgment,  in  a  plaint  which  was  in  our  court  before  you 
and  your  companions,  our  justices  of  the  bench,  by  our  writ 
between  AugusHfi  Cesar  doctor  of  physick,  and  Robert  Jaques 
late  of  the  city  of  Canterbury ,  in  the  county  of  the  city  of 
Canterbury  J  esq.  late  sheriff  of  the  said  county,  of  a  plea  of 
debt  of  65/.  10«.  which  the  said  Auyustin  demanded  of  the 
said  Boherty  as  it  is  said,  manifest  error  has  intervened,  to  the 
great  damage  of  the  said  Robert ^  as  by  his  complaint  we  are 
informed ;  We  being  willing  that  the  error,  if  any  there  be, 
should  in  due  manner  be  corrected,  and  full  and  speedy  jus- 
tice done  to  the  poJlies  aforesaid  in  this  behalf,  do  command 
y«a,  that,  if  judgment  be  thereupon  given,  then  you  send  to 
us  distinctly  and  openly  imder  your  seal  the  record  and  pro- 
ceedings, with  all  things  concerning  the  same,  and  this  writ, 
so  that  we  may  have  them  in  fifteen  days  from  the  day  of  St. 
Martin,  wheresoever  we  shall  then  be  in  England,  that  the 
record  and  proceedings  aforesaid  being  inspected,  we  may 
cause  further  to  be  done  thereupon  for  correcting  that  error, 
what  of  right,  and  according  to  the  law  and  custom  of  England, 
ought  to  be  done.  Witness  ourself  at  Westminster,  the  26th 
day  of  October,  in  the  21st  year  of  our  reign. 

The  answer  of  Sir  John  Vaughan  knt.  the  chief-justice 
within  named. 

The  record  and  proceedings  of  the  plaint  whereof  mention  Answer. 
18  within  made,   with  all  things  concerning  the  same,   I       [  ^B  ] 
send  before  our  lord  the  king  wheresoever,  &c.  at  the  day 
within  contained,  in  a  certain  record  to  this  writ  annexed, 
as  within  I  am  commanded.  John  Vaughan. 

Pleas  at  Westminster  before  Sir  John  Vaughan  knt.  and  his  * 

companions,  justices  of  our  lord  the  king  of  the  bench,  of  the 
term  of  the  Holy  Trinity,  in  the  21st  year  of  the  reign  of  our 
lord  Charles  the  Second,  by  the  grace  of  God,  oi  England, 
Scotland,  France,  and  Ireland,  king,  defender  of  the  faith,  &c. 
BoD.  752. 

Kent,  to  wit.     Robert  Jaques,  late  of  the  city  of  Canterbury,  Debt  against 
in  the  county  of  the  city  of  Canterbury,  esq.  sheriff  of  the  anescapeofone 
county  of  Kent,  was  summoned  to  answer  Augustin  Cesar,  in  execution. 
doctor  of  physick,  of  a  plea  that  he  render  to  him  65/.  lOs. 
which  he  owes  to,  and  unjustly  detains  from  him,  &c.     And 
thereupon  the  said  Augustin,  by  Philip  Bartholomew  his  at^ 
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Jaques  V,    tomej,  says,  that  wheieas  he  the  said  Aufftutin  heretofore,  to 
Cesar.       wit,  in  the  term  of  St  Mchael,  in  the  20th  year  of  the  reign 
'  of  our  lord  the  now  king,  before  Sir  John  Vaughan  knt.  and 

his  companions,  then  justices  of  our  said  lord  the  king  of  the 
Pkintlff  reco-    bench  here,  to  wit,  at  fVestminstery  by  the  consideration  of  the 
I^^"^^*  said  court,  recovered  against  Joseph  Travers  late  of  the  city 
J.  T.  in  the       of  Rochester,  in  the  county  aforesaid  gent-  55L  lOs.  which 
55L  io$!^  (See  ^^^  adjudged  to  the  said  Augustin,  in  the  said  court  here 
]  Saund.  38, 39.  for  his  damages  which  he  had  on  occasion  of  a  certain  trespass 
^      by  the  said  Joseph  with  force  and  arms,  and  against  the  peace 
of  our  lord  the  king  at  the  city  of  Rochester  aforesaid,  com- 
mitted upon  the  said  Auffustin,  whereof  he  is  convicted,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said 
court  of  our  said  lord  the  king  of  the  bench  aforesaid,  here, 
to  wit,  at  Westminster  aforesaid,  manifestly  appears.     A^id 
whereas  the  said  Auffustin,  for  the  more  speedy  obtaining  of 
and  sued  out  a   the  said  55/.  10«.  SO  as  aforesaid  recovered,  to  wit,  on  the 
agai^  the  uH  ^^^  ^7  ^^  October  in  the  term  of  St.  Michael  aforesaid,  in  the 
"h  "^'if^/k       ^^^  ^^^  ^^  *^®  reign  of  our  said  lord  the  now  king  aforesaid, 
sued  and  prosecuted,  out  of  the  said  court  of  our  said  lord  the 
king  of  the  bench  here,  a  certain  writ  of  our  said  lord 
the  king  of  capias  ad  satisfaciendum,  of  and  upon  the  said 
judgment,  against  the  said  Joseph,  directed  to  the  then  sheriff 
of  Kent  (where  the  original  writ  of  the  trespass  aforesaid  first 
issued),  by  which  said  writ  our  said  lord  the  now  king  com- 
manded the  said  then  sheriff  of  Kent,  that  he  should  take  the 
said  Joseph,  if,  &c.  and  him  safely,  &c.  so  that  he  diould 
have  his  body  before  the  justices  of  our  said  lord  the  king 
here,  to  wit,  at  Westminster  aforesaid,  in  15  days  from  the 
day  of  St.  Martin  then  next  following  to  satisfy  Allan  Lochhart 
esq.  clerk  of  our  lord  the  king  assigned  in  the  court  of  our  said  lord 
the  king  of  the  bench  here,  of  %%s.  and  the  said  AugusHn  of 
E  d9  ]    .  51/.  2^.  amounting  in  the  whole  to  the  said  55^  10^.  whereon 
the  said  Joseph  was  convicted,  and  that  he  should  have  there 
then  that  writ,  &c     At  which  said  day,  to  wit,  in  15  days  of 
St  Martin,  came  the  Baid  Augustin  by  the  said  P.  B.  then  his 
SherifT  makes     attorney,  and  the  said  sheriff  of  Kent,  to  wit.  Sir  John  Williams 
theSdilffofthe  ^^^*  ^^^^  returned  to  the  said  then  justices  of  our  said  lord 
liberty  of  R.,     the  king  of  the  bench  here,  that  by  virtue  of  the  said  writ  tO 
him  directed,  he  made  his  mandate  to  the  bailiff  of  the  liberty 
of  the  mayor  and  aldermen  of  the  city  of  Rochester  aforesaid, 
to  take  and  arrest  the  said  Joseph,  which  said  bailiff  has  the 
return  of  all  writs  and  precepts,  and  the  execution  of  the  same 


who  gave  no    ^ 
answer. 


Pwch,  22  Car.  II.  Regis.  99 

within  the  said  liberty^  so  that  no  execution  of  the  said  writ    Jaques  v. 
could  be  made  by  the  said  sheriff  within  the  s^d  liberty ;  which  ^    Cesar.  ^ 
said  bailiff  had  not  given  him  any  answer  thereto. — There* 
fore  at  the  instance  of  the  said  Auffustin,  by  another  writ  of 
our  said  lord  the  king  of  capias  ad  satisfaciendum  upon  the  ^^^^^^^^ 
said  judgment,  the  then  sheriff  of  Kent  was  then  commanded, 
that  he  should  not  omit  by  reason  of  any  liberty  of  the  bailiff 
of  the  liberty  of  the  mayor  and  alderman  of  the  city  of  Ro~ 
Chester  J  aforesaid,  but  that  he  should  take  the  said  Joseph^  if, 
&c.  and  him  safely,  &c  so  that  he  should  have  his  body  here 
on  the  morrow  of  the  Purification  of  the  blessed  Mary  then 
next  following,  to  satisfy  the  said  Allan  of  the  said  88^.  and 
the  said  Augustin  of  the  said  51/,  2s.  amounting  in  the  whole 
to  the  said  55/.  10^.,  whereof  the  said  Joseph  was  so  as  afore- 
said convicted.     At  which  day,  to  wit,  on  the  said  morrow 
of  the  Purification  of  the  blessed  Mary  here  came  the  said 
Auffustin  by  his  attorney  aforesaid,  and  the  sheriff  had  done 
nothing  thereon,  nor  had  he  sent  the  writ  thereof:  therefore 
at  the  instance  of  the  said  Auyustin,  as  before,  the  then  sheriff 
of  Kent  was  then  commanded,  that  he  should  not  omit  by 
reason  of  any  liberty  of  the  said  bailiff  of  the  liberty  of  the 
mayor  and  aldermen  of  the  city  of  Rochester  aforesaid,  but 
should  take  the  said  Joseph,  if,  &c.  and  him  safely,  &c.  so  that 
he  should  have  his  body  here  in  one  month  from  the  day  of 
.Easter  then  next  following,  to  satisfy  the  said  Allan  of  the  said 
88^.  andthesaidAugustinofthe  said  51/.  2s.  amounting  in  the 
whole  to  the  said  55/.  10s.,  &c  whereof  the  said  Joseph  was 
so  as  aforesaid  convicted,  and  that  the  said  sheriff  should  have 
them  there  that  writ     Which  said  writ  so  as  aforesaid  prose-  WrH  deliyered 
cuted  the  said  Augustin  afterwards,  and  before  the  return  of  J^t*Sienu*eriff 
the  said  writ,  to  wit,  on  the  24th  day  of  March,  in  the  21st  of  K. 
year  of  the  reign  of  our  said  lord  the  now  king,  at  the  city  of 
Rochester  aforesaid,  in  the  said  county  of  Kent,  was  delivered 
to  the  said  Robert  Jaques,  then  being  sheriff  of  the  saidcounty 
of  Kent,  to  be  executed  in  form  of  law :  by  virtue  of  which 
said  writ,  the  sud  Robert  Jaques,  so  being  then  sheriff  of  the 
said  county  of  Kent  as  aforesaid,  afterwards  and  before  the 
return  of  the  said  writ,   to  wit,  on  the  said  24th  day  of      [  100  ] 
March,  in  the  2l8t  year  aforesaid,  at  the  city  of  Rochester 
aforesaid,  in  the  county  of  Kent,  took  and  arrested  the  said  who  by  virtue 
Joseph,  and  then  and  there  had  him  in  his  custody  in  execu-  the  said  J.  T. 
tion  for  the  damages  aforesaid :  And  the  said  Joseph  bemg  so 
as  aforesaid  in  the  custody  of  the  said  Robert  Jaques,  then 
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JaqaeB  versus  Gesarr 


Jaques  f^^ 

CSSAR. 

and  afttrwardfl 
permitted  him 
to  escape. 


whereby  an  ac- 
tion has  ac- 
crued to  the 
plaintiff,  &c. 


Judgment  by 
non  sum  infoT' 
matui 


Judgment. 


sheriff  of  the  didd  county  of  Kent,  in  execution  for  the  cUoh-' 
ages  aforesaid,  he  the  said  Robert  Jerques  afterwards,  to  wit, 
on  the  said  24th  day  of  March,  in  the  21st  year  aforesaidf 
then  being  sheriff  of  the  said  county  of  Kent,  permitted  the 
said  Joseph,  at  the  city  of  Rochester  aforesaid,  against  the  will 
of  the  said  Augustin,  to  escape  out  of  his  custody,  and  go  at 
large  wheresoever  he  would,  he  the  said  Augtcstin  not  being 
satisfied  or  paid  the  damages  aforesaid  so  as  aforesaid  reco* 
vered ;  whereby  an  action  has  accrued  to  the  said  Augustin 
to  demand  and  have,  of  and  from  the  said  Robert  Jaques,  the 
said  552.  10««,  yet  the  said  Robert  (although  often  required) 
has  not  yet  paid  to  the  f^A,AugusHn  the  said  55^  10«.  but  to 
pay.  the  same  to  him  has  hitherto  altogether  refused,  and  still 
refuses ;  wherefore  he  says,  he  is  injured,  and  has  sustained 
damage  to  the  value  of  20/.  and  therefore  he  brings  suit,  &c. 
And  the  said  Robert  Jaques  by  John  Dawling  his  a^ttomey, 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and  the 
said  attorney  says,  that  he  is  not  informed  by  the  said  Robert 
his  master,  to  give  any  answer  for  the  said  Robert  to  the  said 
Augustin  in  the  said  plaint,  and  he  says  nothing  else  thereto; 
wherefore  the  said  Augustin  remains  against  the  said  Robert, 
undefended  therein.  Therefore  it  is  considered,  that  the  said 
Augustin  recover  against  the  said  Robert,  his  debt  aforesaid, 
and  his  damages  on  occasion  of  the  detention  of  the  said  debt 
to  60s.  adjudged  by  the  court  here  to  the  said  Augustin,  with 
his  assent,  and  the  sidd  Robert  in  mercy,  &c 
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S.C.2Keb.646. 
The  plaintiff 
had  judgment 
for  SSL  10a. 
and  the  ca,  aa. 
upon  which  the 
defendant  was 
taken  in  exe- 
cution, was  only 
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Tj^RROR  (1)  by  Jaques  against  Cesar  to  reverse  a  judgment 
-''^  in  the  common  pleas  in  an  action  of  debt  for  an  escape, 
in  which  the  plaintiff  declared,  that  he  had  recovered  in  tlie 
common  pleas  against  one  Joseph  Travers  55L  lOs.  for  dam* 
ages  in  an  action  of  trespass  and  that  he  had  sued  out  a  writ 
of  capias  ad  satisfaciendum  against  Travers,  directed  to  the 


(1)  A  writ  of  error  is  aD  original  Horari  to  remove  a  record  from  an 
writ  issuing  out  of  the  court  of  Chan-  inferior  into  a  superior  court,  as  of  a 
eery,  in  the  nature  as  well  of  a  cer-    commission  to  the  Judges  of  suoh  su« 


Paaoh.  22  Our 1 11.  Regis. 
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sheriff  of  Kmi,  by  vtUck  the  shdriif  was  oomma&ddd  to  tak^ 
Travers  to  sfttisiy  *  Allan  iMkhatt^  esq.  der k  of  our  lord  thd 
king  auigned  in  the  court  of  our  lord  the  king  of  the  bendi 
here  88^.,  and  Auguitin  Cesar,  who  wm  the  plaint^  in  the 
common  plea0>  61L  S«.  amounting  in  the  whole  to  661 10^« 
whereof  he  was  oonvioted,  &0.  and  that  by  fbroe  of  that  writi 
the  defendant  being  sheriff  of  Kent  took  TravefB  in  execu* 
tion,  and  afterwards  let  him  go  at  large^  the  debt  not  being 
Batisfied,  whereby  an  action  accrued  to  the  plaintiff  to  de- 
mand and  have  the  55/.  10s.  of  the  defendant,  yet»  &c. 

The  defendant  in  the  common  pleas  suffered  judgment  to 
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perior  court  to  examine  the  record, 
and  to  affirm  or  reverse  it  according 
to  law ;  and  lies,  where  a  party  is  ag- 
grieved by  any  error  in  the  foundation, 
proceeding,  judgment,  or  execution,  of 
a  suit  in  a  court  ,'of  record.  Co.  Litt 
288.  b.  2  Bac.  Abr.  187.  2  tnst.  40. 
Upon  the  ground  of  its  being  in  the 
nature  of  a  certiorari,  it  is  holden,  that 
though  the  writ  is  irregularly  sued  out, 
and  would  therefore  be  quashed  in  the 
superior  court,  yet  the  record  is  re«* 
moved  by  it  if  rightly  described,  and 
remains  in  the  superior  court  after  the 
writ  is  quashed.  1  Str.  606.  Cowper 
y.  Ginger.  S.  C.  2  Ld.  Raym.  H03. 
8  Mod.  316.  2  T.  R.  737.  LarocHe 
V.  WcLshraugh,  Arg.  CaiS.  temp.  Hardw. 
135-  Radcliff  v.  Burton.  1  Str.  283. 
Brewer  v.  Turner.  8  Mod.  305.  Coo- 
per y.  Ginger.  And  upon  the  prin. 
ciple  of  its  being  in  the  nature  of  a 
commission^  it  is,  that  a  trrit  of  error 
was  not  amendable  at  common  law,  be- 
cause no  court  was  ever  allowed  to 
amend  its  own  cominission.  1  Str.  607* 
Cowper  V.  Ginger.  See  post,  101  a. 
and  note.  But  in  a  writ  of  uttot  coram 
nobis  hereafter  noticed,  the  certiorafi 
part  being  unnecessary,  is  omitted,  and 


the  writ  contains  only  a  commission  to 
examine  errors.  The  form  of  a  writ  of 
error  from  the  Gomnion  Pleas  to  the 
Kibg*s  Bench  is  that  in  the  beginning 
of  this  entry;  and  the  form  of  a  writ  of 
error  coram  nobis  may  be  seen  in  Tidd*6 
tract.  Forms,  468. 

A  writ  of  error  is  grantable  in  all 
cases  ex  dehitojustiti^e^  except  in  {reason 
and  felony ;  so  resolved  by  ten  of  the 
judges.  2  SaJk.  60i.  Begina  V.  Patg.  (a) 
And  a  distinction  is  taken  by  Lord 
Boltf  that  wherever  a  ne\v  jurisdiction  is 
created  by  act  of  parliament,  and  the 
court  or  judge  that  exercises  this  juris* 
diction,  acts  as  a  court  ol*  judge  of  re- 
cord, according  to  the  course  qf  the  com* 
tnon  law,  a  writ  of  error  lies  on  their 
judgments;  but  where  they  act  in  a 
summary  metftodj  or  in  a  new  course 
different /rom  the  eommon  taw,  a  writ  of 
error  does  not  lie,  but  a  ceHtorart, 
1  Salk.  263«  Groenvett  V.  Bunnell 
S.  C.  Carth.  494<.  Com.  Rep.  80.  S.  V. 
1  Salk.  144.  tf  an  erroneous  judgment 
be  given  in  a  court,  which  is  not  a  court 
of  record,  no  writ  of  error  lies,  but  a 
Writ  ofjhlsejudgmnt  f^i  N.  Bi  98i  A. 
7th  edi    Co<Litt4  9BS.b.(&) 

A  writ  of  ef ror  itei  tof  ddwe  emt  ot 


(a)  l9PT\ce,eoe.Bteasdalev.l)arbg, 
Acc&rd.  A  writ  of  error  does  not  ll6  on 
a  feigned  issue.  5  A.  A  £.  29d.  SfiMh 
V.  MaUoch;  6  Nev.  A  Mann.  79S.  8.  C«3 


(i)  [But  a  common  kw  dourt  cm- 

not  correct  the  ewon  ot  &  court  Mi  dt 

record  by  writ  ef  false  jodgment,  Any 

more  than  those  of  all  inferior  cOUrt  oi 
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Cesar* 


pass  b7  nihil  dicit,  and  thereupon  the  phintifF  had  judgment 
to  recover  55  L  10s.  and  costs  of  suit^  upon  which  the  defend- 
ant brought  a  writ  of  error  in  this  court  And  now  Saunders 
assigned  for  error  at  the  bar,  that  the  phiintiff  in  the  conunon 


defect  in  substance,  which  is  not  aided 
at  common  law>  or  by  some  of  the  sta- 
tutes of  jeofails ;  and  may  be  brought 
in  the  same  court  where  the  judgment 
was  given,  or  to  which  the  record  is 
removed  by  writ  of  error,  or  in  another 
court.  Error  may  be  brought  in  the 
same  court  where  the  judgment  was 
given,  when  the  error  is  not  assigned 
for  any  fault  in  the  courtj  but  for  some 
defect  in  the  execution  of  the  process, 
or  through  the  default  of  the  clerks. 
1  RoU  Abr.  746-  F.  N.  B.  49.  T.  ;7th 
ed.  Indeed,  it  is  said  that  the  court  of 
Common  Pleas  may  in  the  same  term 
reverse  their  own  judgment  for  error 
in  process,  or  default  of  the  clerks, 
without  any  writ  of  error ;  but  in  another 
term,  the  party  must  sue  out  a  writ  of 
error  to  the  King's  Bench.  F.N.B.  49. 1. 
7th  ed.  (c)  So  a  writ  of  error  may  be 
brought  in  the  same  court  for  an  error 
in/act;  thus,  where  an  erroneous  judg- 
ment is  given  in  matter  of  fact  only, 
and  not  in  point  of  law,  in  the  King's 
Bench,  it  may  be  reversed  in  the  same 
court  by  writ  of  error,  which  is  some- 
times called  error  coram  vohisy  but,  more 
correctly,  coram  nobis  (rf),  or  qu{B  co- 
ram nobis  resident;  because  the  record 
and  process,  on  which  it  is  founded,  are 
stated  in  the  writ  to  remain  in  the  court 
of  our  lord  the  king  before  the  king 


himself:  as  where  the  defendant,  being 
under  age,  appeared  by  attorney;  or 
the  plaintiff  or  defendant  was  a  married 
woman  at  the  time  of  commencing  the 
suit,  or  died  before  verdict,  or  inter- 
locutory judgment.  1  RoL"Abr.  747- 
pi.  1 3.  Cro  Eliz.  1 06.  Meggot  v.  Brough- 
ton.  1  Sid.  208.  Rex  v.  Cornwall. 
But  if  the  error  be  in  the  judgment 
Itself,  and  not  in  the  process,  a  writ 
of  error  does  not  lie  in  the  same  court, 
but  must  be  brought  in  another^  1  Rol. 
Abr.  746.  pi.  1.  2  Bac  Abr.  215. 
So  if  a  record  be  removed  into  the 
King's  Bench  by  a  writ  of  error,  and 
the  writ  afterwards  abate,  either  by 
judgment  of  the  court,  or  by  plea, 
death,  or  otherwise ;  1  Rol.  Abr.  753. 
(Q.)  pi.  1.  Yelv.  6.  Crumwell  v.  An- 
drews. Cro;  Eliz.  891.  Andrews  v. 
Cromwell.  Latch.  198.  Dun  v.  Dean 
and  Chapter  of  Carlisle ;  or  if  it  be 
quashed  for  any  other  fault  than  va- 
riance, Carth.  367.  Walker  v.  Siakoe, 
S.C.  lLd.Raym.151.  1  Str.606.  Coo* 
per  V.  Ginger.  S.  C.  2  Ld.  Raym.  1403. 
8  Mod.  316.,  error  coram  nobis  lies  in 
that  court;  for  if  there  had  been  a 
variance  between  the  record  and  the 
writ  of  error,  the  record  was  not  re- 
moved, but  there  must  have  been  a 
new  writ,  and  therefore  error  coram 
nobis  did  not  lie.    Indeed  it  is  not 


record  by  writ  of  error,  if  the  proceed-* 
ings  of  such  court  are  not  according  to 
the  course  of  the  common  law.  There- 
fore it  was  held  that  a  writ  of  false  judg- 
ment does  not  lie  from  the  Southwark 
Court  of  Requests  to  a  court  of  com- 
mon law.  .  2  Bing  344»  Scott  v.  Bye^ 
9^oo.649.S.C.] 


(c)  [2  B.  Sc  Ad.  971.  Rex  v.  Cbr- 

(d)  In  the  Common  Pleas  the  writ  is 
properly  called  a  writ  of  error  cortan  vo- 
hisy  or  qua  coram  vcbis  resident;  Tidd's 
Pract.  117.  b. ;  for  there  the  record  and 
process  are  stated  to  remain  before  the 
queen's  justices  of  the  bench. 


Fasch.  22  Gar.  11.  Begis. 
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pleas  had  demanded,  and  had  judgment  to  recover  more  than, 
by  hifi  own  shewing,  was  due  to  him;  for  though  he  had 
judgment  in  the  first  action  to  recover  55L  lOs.  yet  the  writ 
of  capias  ad  satisfaciendum  was  to  satisfy  the  plaintiff  only 
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necessary  now  to  have  a  new  writ  of 
error,  because  by  the  statute  5  Geo.  1. 
c.  IS.  it  is  enactedy  <<  that  all  writs  of 
<*  error  wherein  there  shall  be  any  va- 
**  riance  from  the  original  record,  or 
**  other  default,  shall  be  amended  and 
**  made  agreeable  to  such  record  by 
*'the  respective  courts  where  such 
^  writs  of  error  shall  be  made  return- 
**able."(c)  But  error  coram  nobis 
does  not  lie  in  the  King's  Bench  after 
an  affirmance  in  that  court  2  Str. 
949.  Bom  v.  Bushel.  Ibid.  975.  Bur- 
leigh V.  Barris;  in  which  last  case, 
1  Salk.  SS7.  Winehurch  v.  Belwood,  to 
the  contrary  is  denied;  nor  does  it  lie 
in  the  King's  Bench  after  an  affirm- 
ance in  the  Exchequer  Chamber.  1  Str. 
69a  Lambell  v.  Pretty-John.  And 
if  a  writ  of  error,  brought  into  the  Ex- 
chequer Chamber  upon  a  judgment  in 
the  King's  Bench,  abate  by  death  or 
otherwise,  no  writ  of  coram  nobis  lies 
there^  for  the  record  itself  is  not  removed 
there  by  the  writ  of  error,  but  only  a 
transcript ;  and  therefore  there  must  be 
a  new  writ  of  error.  1  Rol.  Abr.  755. 
pi.  16.  Cro.  Jac620.  Cavev.Polewheel. 
So  a  writ  of  error  does  not  lie  for  error  tit 
faetf  either  in  the  Exchequer  Chamber 


or  House  of  Lords.  2  Lev.  S8.  Bopkins 
V.  Weiffffleswortk.  S.  C.  1  Vent  207. 
Com.  Rep.  597.  Itoe  v.  More.  (/) 

Next  with  respect  to  a  writ  of  error  to 
another  court  A  writ  of  error  lies  from 
the  Common  Pleas  (g),  and  also  from  all 
inferior  courts  of  record  in  England^  ex* 
cept  in  London^  and  some  other  places, 
to  the  Queen's  Bench,  for  the  error  or 
mistake  of  the  judges  in  point  of  law ; 
4  Inst  21, 22.  Finch.  Law.  480.  2  Burr. 
777.  Ballard  y.Bennei;  and  after  judg- 
ment is  given  thereon  in  the  Queen's 
Bench,  another  writ  of  error  may  be 
brought  upon  that  judgment  in  the 
House  of  Lords :  but  a  writ  of  error  does 
not  lie  in  the  Common  Pleas  upon  an  er- 
roneous judgment  given  in  an  inferior 
court  of  record.  Cro.  Eliz.  26.  Boe 
v.  BarUy.  Finch,  Law.  480.  Dyer, 
230.  (A)  A  writ  of  error  lies  from  the 
proceedings  on  the  law  side  of  the  Ex- 
chequer into  the  court  of  Exchequer 
Chamber  before  the  lord  chancellor  and 
lord  treasurer,  calling  to  their  assistance 
the  judges  of  the  courts  of  King's 
Bench  and  Common  Pleas,  or  some  of 
them(t);  and  from  thence  it  lies  to 
the  House  of  Lords.  2  Bac.  Abr.  21 S. 
Stat  31  Edw.  3.   e.  12.    4  Inst  105. 


(e)  So  where  defendant  in  an  action 
of  covenant  sued  out  a  writ  of  error 
from  C.  B.  into  K.  B.  on  a  plea  of  tres^ 
pass  on  the  case,  it  was  held  no  super- 
sedeaSi  though  the  defendant  in  error 
had  been  served  with  the  allowance  of 
the  writ,  and  had  given  a  rule  to  trans- 
cribe ;  5  Taunt  82.  Sampayo  v.  De 
Payba;  but  the  court  of  K.  B.  per- 
mitted the  writ  to  be  amended.  Ibid. 
86. 


(/)  [But  it  was  held  in  Casiledine  v. 
Mundy,  4  B.  &  Ad.  90.  1  Nev.  Sc  M. 
635.  S.C,  that  error,  in  fact,  would  lie 
in  the  court  of  K.  6.  on  a  judgment 
of  the  Common  Pleas.] 

(g)  [See  infra,  p.  101.  d.  note  (m).] 

(A)  [But  see  contra,  1  Mann.  &  Gr. 
2.  note  (a).  See,  also,  2  Bing.  344. 
Scott  V.  Bye.    9  Moo.  649.  S.  C] 

(t)  XSee  infra,  p.  101.  A  note  (m).] 
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SlL2s.  and  to  satiflfy  Loekhart,  the  prothonotary,  the  residuei 
being  88^.:  and  the  prothonotary  may  recover  it  for  the 
escape^  but  the  pkiintiff  ought  not^  because  Travers  never 
was  in  execution  at  the  euit  of  the  phuntiff  for  more  than 


But  the  chancellor  and  treasurer,  or 
the  chancellor  only,  if  there  be  no 
treasurer,  are  the  judges  there,  and 
judgment  shall  be  entered  pursuant  to 
their  sentence,  though  the  other  jus- 
tices differ  in  opinion*  8  H.  7.  13.  a. 
Garth.  988.  King  v.  Homefyf  or  the 
Banker's  case.  S.C.  5  Mod.  42— 62, 
Upon  a  judgment  given  in  the  hustings 
in  London^  a  writ  of  eiror  lies  at  Si, 
Martin's  before  certain  commissioners 
appointed  under  the  great  seal,  and 
from  thence  immediately  into  the  House 
of  Lords.  1  Rol.  Abr.  745.  pi.  19. 
post,  253.  2  Bac.  Abr.  215.  If  an 
erroneous  judgment  be  giv^ftn  in  the 
Cinque-ports,  a  writ  of  error  does  not 
lie  into  the  King's  Bench,  but  it  shall  be 
redressed  before  the  constable  of  Datfer 
at  the  court  at  Shepway.  4  Inst  224. 
Upon  a  judgment  given  in  the  court  of 
Stannaries,  in  the  duchy  of  Cornwall^ 
for  any  matters  touching  the  Stannaries, 
no  writ  of  error  lies  to  the  King's 
Bench,  but  the  course  is  to  appeal  to 
the  .warden  of  the  Stannaries,  and  from 
him  to  the  prince,  and  when  there  is 
no  prince,  to  the  king's  council.  1  Rol. 
Abr.  745.  pi.  8.  3  Bulst  183.  Lang^ 
worthy  v.  Scott.  A  writ  of  error  lies  in 
the  King's  Bench  upon  a  judgment  in  a 
county  palatine,  because  it  was  derived 
from  the  crown.  1  Rol.  Abr.  745.  pi.  7. 
Dyer,  321.  a.  21  H,  7.  33.  b.  And  by 
the  statutes  34  &  35  H.  8.  c.  26.  s.  113. 
and  1  W.  &  M.  c.  27.  s.  4.,  errors  in 
judgment  in  pleas  real,  mixed,  and 
personal,  before  the  justices  in  their 
great  sessions  in  Wales  (A),  shall  be  re- 


dressed by  writ  of  error  in  the  King's 
Bench. 

Formerly  no  writ  of  error  lay  on  a 
judgment  in  the  King's  Bench  in  any 
other  court  except  in  parliament ;  but 
now  by  statute  27  £liz.  c.  8.  (/)  it  is 
enacted,  "  that  where  any  judgment 
*'  shall  be  given  in  the  King^s  Bench, 
**  in  an  action  of  debt,  detinue,  cove> 
'<  nant,  account,  action  upon  the  case, 
<<  ejectment,  or  tTesptMyJirst  commenced 
*^  there,  other  than  such  only  where  the 
**  queen  shall  be  party,  the  plaintiff  or 
^<  defendant  against  whom  such  judg- 
<'ment  shall  be  given,  may  at  hit 
**  election  sue  out  of  the  court  of  Chan- 
<<  eery  a  special  writ  of  error,  directed 
^to  the  chief  justice  of  the  King's 
*^  Bench,  commanding  him  to  cause  the 
**  record,  and  all  things  concerning  the 
<*  judgment,  to  be  brought  before  the 
**  justices  of  the  common  bench,  and 
*<  barons  of  tthe  Exchequer,  into  the 
**  Exchequer  Chamber,  there  to  be  ex* 
<<  amined  by  the  said  justices  and 
**  barons ;  which  said  justices,  and  such 
'<  barons  as  are  of  the  degree  of  the 
**  coif,  or  six  of  them  at  the  least,  shall 
**  have  full  power  and  authority  to 
**  examine  all  such  errors  as  shall  be 
^  assigned  in  or  upon  any  such  judg- 
''  ment,  and  thereupon  to  reverse  or 
*<  affirm  the  same,  as  the  law  shall  re- 
*'  quire,  other  than  for  errors  concerning 
"  the  jurisdiction  of  tfte  court  of  King's 
"  Bench,  or  for  want  of  form  in  any 
<<  writ,  return,  plaint,  bill,  declaration, 
<<  or  other  pleading,  process,  verdict, 
<<  or  proceeding  whatsoever }  and  after 


(A)  [These  courts  irere    abolished 
by  Stat  IW.  4.  c7a  s.14.] 


(/)  [See  infti,  p.  101.  A  note  (m>] 


Paach.  22  Oar.  n,  Regis. 

51/.  28.,  and  ^et  he  demanded  65L  10#.  in  his  afetiotl  for  the 
escape,  and  so  he  declared  for  more  than  be  ought  And 
that  here  the  sheriff  does  not  take  advantage  of  any  error  in 
the  capias  ad  satisfaciendum,  but  the  writ  itself  was  only  foe 
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"  the  said  judgment  shall  be  affirmed 
**  or  reversed,  the  said  record^  and  all 
''  things  concerning  the  same,  shall  be 
**  brought  back  into  the  King's  Bench, 
**  that  further  proceedings  may  be  had 
**  thereupon^  as  well  for  execution  as 
"  otherwise ;  but  such  reversal  or  affirm- 
<<  ation  shall  not  be  so  final,  but  that 
*'  the  party  grieved  shall  and  may  sue 
<*  in  the  high  court  of  parliament,  for 
'*  the  further  and  due  execution  of  the 
*'  said  judgment,  as  was  then  usual 
^  upon  erroneous  judgments  in  the  court 
<<  of  King  s  Bench."  In  the  construc- 
tion of  this  statute  it  is  holden,  that  a 
writ  of  error  does  not  lie  in  the  Ex- 
chequer Chamber  upon  a  judgment  in 
the  King's  Bench,  in  an  action  com- 
menced there  by  original  writs  but 
only  where  the  action  is  by  bill;  1  Sid. 
424.  Redman  v.  Edolph.  Doug.  352« 
Lloyd  V.  SktUt,  note  (S).  1  Saund.  d46« 
Mellor  V.  Spateman,  and  note  (4) ;  and 
that  the  statute  is  confined  to  the  seven 
particular  actions  enumerated  therein^ 
ante,  71  a«  note ;  and  does  not  extend  to 
an  action  of  replevin ;  2  Rol.  Rep.  140. 
434. ;  or  of  scandalum  fnagnatum^  for 
it  is  not  a  mere  action  upon  the  case, 
but  is  founded  on  the  statute  2  Ric.  2« 
C.5.,  and  is  for  the  king  and  party; 
Cro.  Car.  142.  Lord  Say  and  Seals  v. 
Stephens.  S.C.  Sir  W.Jones,  194,  195. 
Ley,  82.  1  Sid.  143.  Lord  Stamford  v. 
Needham.  1  Vent.  49.  2  Ld.  Raym. 
954.  Ashby  v.  Whiter  or  of  rescous, 
though  it  is  in  the  nature  of  a  trespass ; 
Cro.  Jac.  171.  Vaughan  v.  Williams. 
Moor,  694.  Ody  v.  Yate :  or  of  ravish- 
ment of  ward ;  2  Rol.  Rep.  134.  Barnes 
field  V.  Butchins :  or  to  a  judgment  in 


scire  facias  upon  a  recognisance  of  bail. 
Cro.  Jac.  171.  Vaughan  v.  Williams. 
Yelv.  157.  Prowse  v.  Turner.  Sir  W. 
Jones,  325.  Lancaster  v.  Keylei.  1  Ld. 
Raym.  98.  Bartop  v.  HoU.  In  these 
actions  therefore  a  writ  of  error  will 
not  lie  in  the  Exchequer  Chamber,  but 
must  be  brought  in  parliament.  If  a 
scire  facias  be  brought  to  revive  a 
judgment  against  the  party,  or  his 
executors,  a  writ  of  error  will  lie  in  the 
Exchequer  Chamber,  tarn  in  redditione 
Judicii,  quam  in  adJudictUione  execU" 
tionisy  because  it  is  only  in  execution 
of  the  first  judgment,  the  merits  of 
which  still  remain  to  be  examined ;  1  Ld. 
Raym.  98.  Hartop  v.  Bolt.  S.C.  1  Salk. 

263.  1  Vent.  168, 169.  Skinner  y.  Webb. 
Cro.  Car.  464.  Anon.;  but  not  upon 
an  award  of  execution  only  (/) ;  1  Ld. 
Raym.  98.  2  Str.  1 102.  Bertie  y.Clut-^ 
terbuek.  Andr.287.  Crow  y. Haddock; 
even  though  the  judgment  has  been 
affirmed  in  the  Exchequer  Chamber,  and 
execution  is  afterwards  awarded  in  the 
King's  Bench*  1  Ld.  Raym.  97.  Bartop 
V.  Boll.  S.C.  1  Salk.  263.  5  Mod.  228. 
If  a  judgment  be  affirmed  in  the  King's 
Bench  on  error,  a  writ  of  error  lies  from 
thence  to  the  House  of  Lords,  and  not 
to  the  Exchequer  Chamber.  1  Rol.  Rep. 

264.  BoTveyy.  Williams.  2Bul8t.]62. 
See  the  form  of  a  writ  of  error  into  the 
Exchequer  Chamber,  Clift.  832.  Tidd's 
Pract  Forms,  471.  It  was  for  some 
time  a  question  whether  a  writ  of 
error  lay  in  the  Exchequer  Chamber, 
upon  a  judgment  in  an  action  of  debt 
qui  tam  upon  the  statute  of  usury,  or 
other  penal  actions,  where  the  king  is 
a  party;  1  Sid.  240.  Whittony. Preston. 


(0  [But  see  12  A.  &  E.  813.  Ranrford  y.Bosanquet.  2G.&D.  324.  S.C] 
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51/.  2^.  for  the  plaintifi^  and  therefore  he  cannot  sue  for  more 
upon  the  escape.  And  if  a  judgment  be  given  for  100^^  and 
the  party  sue  oiit  a  capias  ad  satisfaciendum  only,  for  502.  parcel 
of  the  100/.,  and  the  sheriff  take  the  prisoner,  and  suffer  him 


1  Vent.  49.  Parris's  case.  5  Mod.  23a 
Bartcp  y.  HoU.  Ley,  82.  Sir  T.  Raym. 
275.  Scot  V.  Knapton ;  but  it  now  is 
holden,  that  a  writ  of  error  does  lie 
there  in  such  actions.  Doug.  353.  Lloyd 
v.iSAw/r,  note (91). (in), 


Regularly  no  writ  of  error  doth  lie, 
unless  there  be  a  judgment  or  an  award 
in  nature  of  a  judgment ;  for  the  words 
of  the  writ  are,  <<  si  judicium  reddiium 
"«^,&c."  Co.Litt288.b.(n)  There- 
fore it  was  formerly  holden,  that  a  writ 


(m)  [The  mode  of  proceeding  by 
writ  of  error  for  reversing  judgments 
in  the  courts  of  Queen's  Bench,  Com. 
mon  Pleas,  and  Exchequer,  was  ma- 
terially altered,  and  is  now  regulated, 
by  Stat  11  G.  4.  &  1  W.  4.  c  70.  s.  8., 
by  which  it  is  enacted  that  *<  writs  of 
*^  error  upon  any  judgment  given  by 
**  any  of  the  said  courts,  shall  hereafter 
<<  be  made  returnable  only]  before  the 
<<  judges,  or  judges  and  barons^  as  the 
**  case  may*be,  of  the  other  two  courts 
<<  in  the  Exchequer  Chamber,  any  law 
**  or  statute  to  the  contrary  notwith- 
"  standing  ;  that  a  transcript  of  the 
<<  record  only  shall  be  annexed  to  the 
<<  return  of  the  writ ;  and  the  court  of 
**  error,  after  errors  are  duly  assigned 
<<  and  issue  in  error  joined,  shall,  at 
<«  such  time  as  the  judges  shall  appoint, 
'<  either  in  term  or  vacation,  reviewUhe 
**  proceedings,  and  give  judgment  as 
<<  they  shall  be  advised  thereon ;  and 
<<  such  proceedings  and  judgment,  as 
<<  altered  or  affirmed,  shidl  be  entered 
**  on  the  original  record,  and  such  fur- 
<<  ther  proceeding  as  may  be  necessary 
**  thereon  shall  be  awarded  by  the  court 
<<  in  which  the  original  record  remains, 
"  from  which  judgment  in  error  no 
**  writ  of  error  shall  lie  or  be  had,  ex- 
**  cept  the  same  be  made  returnable  in 
**  the  high  court  of  parliament." — This 
statute  extends  to  a  judgment  given 
against  a  defendant  on  an  indictment  in 


the  Queen's  Bench ;  1  A.  &  E.  434.  Bex 
v.  Wright,  3  N.  &  M.  892.  S.  C. ;  and  abo 
to  a  judgment  given  in  that  court  upon 
error  from  the  Common  Pleas  at  Lan^' 
caster;  for  the  statute  is  not  confined 
to  cases  where  the  action  was  originally 
commenced  in  the  court  to  which  the 
writ  of  error  is  sent.  9A.  &E.426. 
Nesbitv.Rishton.  2P.&D.706.  S.C] 
(fi)  [On  this  ground  a  writ  of  error 
would  not  lie,  at  common  lawj  to  review 
the  decisions  or  judgments  of  the  court 
of  Q.  B.,  or  courts  of  the  counties  pala- 
tine, in  respect  of  writs  of  mandamus 
and  the  proceedings  thereon.  But  this 
is  now  remedied  by  stat.  6  &  7  Vict 
c.  67. — On  the  same  ground  it  is  not 
competent  to  a  court  of  error  to  ex- 
amine the  propriety  of  an  amendment 
of  the  record  made  by  the  couK  below, 
being  a  court  of  record,  although  the 
order  for  the  amendment  is  sent  up  as 
part  of  the  record^  and  was  made  after 
writ  of  error  brought  9Bing.l25.  ilfe/- 
lish  V.  Richardson^  in  Dom.  Proc.  2  Moo. 
&S.191.  S.C.  1C1.&F.224.  1  Dowl, 
&  L.  657.  Scales  v.  Cheese.  So  a  court  of 
error  will  not  inquire  into  the  propriety 
of  collateral  rules  made  by  the  court  be- 
low, as  for  striking  out  pleas^  or  a  new 
trial.  10B.&C.  584.  Gully  \.  Bishop 
of  Exeter,  But  where  the  declaration 
stated  an  agreement  between  the  plaintiff 
of  the  one  part  and  the  defendants  of  the 
other  party  and  at  the  trial  an  agreement 
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to  escape,  now  the  party  who  sued  out  the  execution  shall 
recover  upon  the  escape  only  the  502.  for  which  the  pri* 
soner  was  taken  in  execution,  and  not  the  whole  lOOL  contuned 


Jaqubs  V* 
Cesar. 


of  error  could  not  be  brought  before 
judgment  was  given;  and  if  it  bore 
teste  before,  it  was  no  mpersedeas.  1 
Rol.  Abr.  749.  (M.)  pi.  1.  Moor,  461. 
pi.  647.  2  Bac.  Abr.  199.  But  it  seems 
now  agreed,  that  a  writ  of  error  which 
bears  teste  before  the  judgment  is  good, 
provided  the  judgment  is  given  before 
the  return  of  the  writ ;  and  this  is  the 
usual  course  for  preventing  and  super- 
seding executions ;  and  as  the  judg- 
ment relates  to  the  first  day  of  the 
term,  a  writ  of  error  returnable  after 
that  day  will  remove  the  record,  when- 
ever the  judgment  is  entered.  1  Vent 
96.  Prydyerdv.  Thomas.  ^SS.  Bakery. 
Bulstrode.  1  Mod.  112.  Ayres  v.  Lent- 
hall.  2  Sid.  104.  Williams  v.  Jenkins. 
1  Str.  632.  Morfoot  v.  Chivers.  1  T.  R. 
279.  Jaques  v.  Nixon.  Still,  however, 
a  writ  of  error  will  not  remove  a  judg- 
ment given  after  the  term  in  which 
the  writ  of  error  is  returnable,  but  a 
writ  of  error  so  returnable  before  the 
judgment  may  be  quashed,  unless  the 


plaintiflf  has  delayed  signing  judgment 
until  after  the  return  of  the  writ,  on 
purpose  to  defeat  it  2  Ld.  Raym. 
1179.  Wilson  y.Inyoldsby.  Ibid.  1531. 
Canning  v.  Wright  S.C.  2  Str.  807. 
8S4.  Rejindoz  v.  Randolph.  891.  Vice 
V.  Burton. 

By  statute  10  &  11 W.  3.  c.  14.  it  Is 
enacted,  "  that  no  judgment  in  any 
''  real  or  personal  action  shall  be  re- 
<'  versed  or  avoided,  for  any  error  or 
*•  defect  therein,  unless  the  writ  of 
"  error  be  brought  and  prosecuted 
"  with  effect  within  twenty  years  after 
<<  such  judgment  signed,  or  entered  of 
"  record.''  The  statute  has  the  usual 
exceptions  in  favour  of  infants,  femes 
covert,  persons  non  compos  mentis,  \n 
prison,  or  beyond  the  seas.  But  the 
court  will  not  on  motion  quash  a  writ 
of  error,  though  brought  twenty-nine 
years  after  the  judgment ;  for  it  would 
deprive  the  party  of  the  benefit  of  re- 
plying the  exceptions  in  the  statute. 
2  Str.  837.  Biggs  v.  Evans. 


was  given  in  evidence  made  between 
the  plaintiff  and  others  of  the  one  part 
and  the  defendants  on  the  other  part, 
and  the  judge  was  of  opinion  that  the 
variance  was  fatal,  and  refused  to  amend 
by  inserting  the  names  of  the  other 
parties,  and  directed  the  jury  to  find 
for  the  defendants,  but  at  the  same 
time  to  find  that  the  defendants  exe- 
cuted the  agreement  produced  which 
was  set  out  on  the  postea  ;  and  the 
court  of  Exchequer  thought  the  va- 
riance material  and  gave  judgment  for 
the  defendants  according  to  the  very 
right,  under  the  24th  section  of  stat. 
3  &  4  W.  4.  c.  42.,  on  which  a  writ  of 
error  was  brought  to  Cam.  Scacc ;  it 


was  held  that  the  court  of  error  could 
review  such  judgment,  the  verdict  being 
in  the  nature  of  a  special  verdict.    5  M. 

6  W.  698.  Chanter  y.Leese. — It  may 
here  be  observed  that  a  writ  of  error 
cannot  be  brought  until  judgment  has 
been  given  on  the  whole  record.  7 
Dowl.  409.  Beckham  v.  Knight.  Ibid. 
425.  Carden  v.  General  Cemetery  Com- 
pany. Accordingly,  where  a  writ  of 
error  was  brought  in  the  Exchequer 
Chamber  on  a  judgment  of  the  Com- 
mon Pleas  upon  demurrer  to  pleas  which 
went  to  the  whole  cause  of  action,  cer- 
tain issues  of  fact  remaining  undisposed 
of,  the  court  of  error  quashed  the  writ. 

7  Scott,  N.  R.  222.  Tolson  y.  Kaye.2 
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Jaques  v.  in  ihe  judgment.    And  so  it  is  bere ;  wherefore  he  eondoded 

Cbsar.  that  the  judgment  was  erroneous. 

^    ,  ^'  Sed  non  allocatur ;  for  as  it  seems,  the  court  over-ruled  the 

In  debt  against  .               i       •  i    i          i        %      »ir 

B  sheriff  for  an  exception,  and  said  that  the  sheriff  cannot  take  advantage  of 

^toke**^v^  an  error  in  process  (2);  and  thereupon  the  judgment  was  af- 

tageofcrrorin  firmed  by  the  court,  who  would  not  hear  anymore  of  the 

^he  process  of  rna.ttPT 

execution.    See  ^^^^^' 
1  Saund.  38,  39.  Jones  o.  Pope. 


This  writ  is  usually  brought  by  the 
party  or  parties  against  whom  the  judg- 
ment was  given;  and  it  maybe  brought 
by  the  plaintiff  to  reverse  his  own  judg- 
ment, if  erroneous,  or  given  for  a  less 
sum  than  he  has  a  right  to  demand,  in 
order  to  enable  him  to  bring  another 
action.  3  Burr.  1772.  Johnson  \,Jebb* 
If  an  action  be  brought  against  ^.  as  a 
feme-sole,  who  is  in  truth  a  feme-covert, 
and  she  plead  to  issue  as  a  feme-sole, 
and  afterwards  judgment  be  given 
against  her,  and  she  be  taken  in  exe- 
cution, she  and  her  husband  together 
may  bring  a  writ  of  error,  because 
otherwise  the  husband  maybe  deprived 
of  the  society  of  his  wife,  and  of  her  care 
in  his  domestic  concerns,  and  in  truth 
he  has  no  other  means  to  help  himself. 
1  Rol.  Abr.  748.  pi.  18.  Hayward  v. 
Williams.  S.  C.  Sty.  254.  280.  So  if 
an  action  be  brought  against  a  feme- 
covert  and  others,  they  may  all  join 
with  the  husband  in  a  writ  of  error. 
1  Rol.  Abr.  748.  pi.  19. 

We  have  already  observed,  that  no 
person  can  bring  a  writ  of  error,  unless 
he  is  party  or  privy  to  the  record,  or  is 
prejudiced  by  the  judgment,  and  there- 
fore receives  advantage  by  the  reversal 
of  it.  Ant^,  46.  note  (6).  It  seems  to 
be  a  settled  rule,  that  the  writ  must  be 
brought  in  the  names  of  aU  the  parties 
against  whom  the  judgment  is  given, 
that  it  may  agree  with  the  record ;  and 
notwithstanding  the  death  of  any  of  the 
parties,  he  must  still  be  named,  and  his 
death  alleged  in  the  writ,  though  the 
writ  may  be  brought  by  the  survivors 


alone,  thus — <<  Because  in  the  record 
'<  and  proceedings,  and  also  in  the 
<<  giving  of  judgment,  in  a  plaint  which 
"  was  in  our  court  before  you  and  your 
''  companions,  or  justices  of  the  bench, 
"  by  our  court,  between  A^  B.  (for 
<<  whom  judgment  was  given)  and  CD, 
'*  late  of  &c.  and  JE,F.  (against  whom 
<< judgment  was  given),  which  said 
"  CZ>.  is  since  deceased,  S^c,  to  the 
"  great  damage  of  the  said  JE.  JF.  who 
"  has  survived  the  said  C.  D.  Sfc. ; " 
Pahn,  152.  Bethill  v.  Parry.  6  Rep.  25. 
Ruddoch's  case.  S.  C.  Cro.  Eliz.  648, 
649.  Yelv.  4.  CrumweU  v,  Andrews. 
S.C.  Cro.  Eliz.  892.  Carth.7,8.  Hacket 
V.  Heme.  S.C.  3  Mod.  134.  1  Ld. 
Raym.  71.  Walker  v.  Stokoey  S.C.  5 
Mod.  1669.  Carth.367.  Comb.  354.  1 
Ld.  Raym.  328.  Burry.AUwood.  2Ld. 
Raym.  870.  Bjous  v.  EtheringUm.  S.  C. 
lSalk.312,313.  lStr.233,234.  Brewer 
V.  Turner.  2  Ld.  Raym.  1403.  Ginger 
V.  Cowper.  S.  C.  1  Str.606.  8  Mod.  305. 
316.  2Ld. Raym.  1532.  Elkinsv.Payne. 
Cases  temp.  Hardw.  135.  Bateliff  v. 
Burton.  1  Wils.  88.  Vavasor  v.  Faux. 
3  Burr.  1792.  Knox  \.CosteUo;  for 
where  there  is  judgment  against  seve- 
ral, if  one  alone  should  be  permitted  to 
bring  a  writ  of  error,  every  defendant 
might  bring  a  writ  of  error,  and  delay 
the  plaintiff  from  his  execution  for  a 
long  time :  Carth.  8.  Backet  v.  Berne. 
3  Burr.  1792. :  and  the  writ  so  brought 
by  one  or  more  of  the  defendants  only 
may  be  quashed.  Carth.  8.  1  Ld.Raym. 
71.  Walker  y.  Stokoe,  But  if  in  tres- 
pass against  two  or  more^  one  pleads 
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to  ifl8ae»  and  there  b  a  verdict  and 
judgment  for  him,  and  a  judgment  by 
default,  and  afterwards  final  judgment 
against  the  others,  or  .they  all  plead  to 
issue,  and  one  is  found  not  guilty,  and 
there  is  a  verdict  and  judgment  against 
the  others,  they  may  bring  a  writ  of 
error  without  the  defendant  who  was 
acquitted,  for  he  cannot  say  that  it  was 
to  his  damage;  I  Lev.  210.  Cannon  v. 
Abba.  S.P.  Hob.  70.  Parlter  Y.Law- 
renee.  2  Str.  892.  Ibid.  1110.  Fex  v. 
Inhabitants  of  AH  Saints.  Cowp.  425. 
Vertlst  y.  Safael  f  but  the  suit  must 
be  described  in  the  writ  according  to 
the  record.  1  Str.  682.  Lady  Cass  v. 
Tide*  Where  one  only  of  several  de. 
fendants  brings  a  writ  of  error,  he  must 
do  it  in  the  names  of  all;  and  if  any 
one  or  more  of  them  refuse  to  appear 
and  assign  errors,  they  must  be  sum^ 
numed  and  severed^  and  then  the  writ 
of  error  may  be  proceeded  in  by  the 
rest  only ;  Yelv.  4*.  Crumwell  v.  An^ 
dreufs.  S.C.  Cro.  Eliz.  892.  Carth.  7, 
8.  Hackly. Heme.  6Mod.40/5%i- 
hsrd  y.  Orchard.  1  Str.  234.  Brewer  v. 
Turner  /  and  the  court  will  give  them 
time  to  assign  errors,  till  there  can  be 
a  summons  and  severance  of  the  others. 
2  Str.  783.  Frescobaldi  v.  Kinaston. 
See  the  form  of  the  writ  of  summons, 
Thes.  Brev.  301. 

But  with  respect  to  defendants  in 
error  it  has  been  holden,  that  where 
one  only  of  two  defendants  in  error 
appeared,  and  sued  out  a  scire  facias 
fuare  eafectUionem  non^  and  the  plaintiff 
in  error  thereupon  assigned  errors,  it 
was  a  waver  of  the  objection  that  the 
Other  should  have  joined,  and  the  court 
was  not  to  presume  that  he  was  alive. 
S  Burr.  1789.  Unox  v.  CosUllo. 

A  writ  of  error  is  considered  as  a  new 
action  ;  and  therefore  the  defendant  in 
the  original  action  may  change  his  attor- 
ney, without  obtaining  a  judge's  order 


for  that  purpose.  7  T.  R.  337*  Bat- 
chelor  v.  Eilis.  It  runs  in  the  king's 
name ;  and,  except  in  a  county  palatine, 
must  be  directed  to  the  chief  justice,  or 
other  officer  who  has  the  custody  of  the 
record :  "as  in  the  Common  Pleas,  <<  to 
"  our  trusty,  or  right  trusty,  and  well- 
**  beloved  John  Lord  Eldon^  our  chief 
"justice  of  the  bench :  "  Lill.  £nt.  222. 
268.  281.  1  Rich.  Prac.  C.  P.  426. 
5th  ed.  Tidd's  Pract  Forms.  470.: 
in  the  King's  Bench,  <<  to  our  trusty,  or 
"  right  trusty,  and  well-beloved  Lloyd 
'<  Lord  Kenyony  our  chief  justice  as- 
<<  signed  to  hold  pleas  before  us,  or,  in 
*^  our  court  before  us :  "  Lill.  Ent.  213. 
254. 258.  Tidd's  Pract.  Forms,  471 .  s  or 
if  it  be  a  writ  of  error  coram  nobisy  "  to 
*<  our  justices  assigned  to  hold  pleas 
«  before  us :  "  LiU.  Ent.  220. 231. 232. 
Tidd's  Pract.  Forms,  468. :  and  the  writ 
of  error  in  parliament  is  directed  to  the 
chief  justice  of  the  King's  Bench  upon 
a  judgment  of  that  court  (n) :  Lill.  Ent. 
254.  See  the  form  of  a  writ  of  error 
from  the  King's  Bench  to  the  House  of 
Lords  on  a  judgment  originally  given 
there,  Tidd's  Pract  Forms,  474. ;  and 
on  a  judgment  afiirmed  there,  ibid. ;  or 
in  the  Exchequer  Chamber,  Lill.  Ent. 
254.  Tidd's  Pract.  Forms,  474.  And 
from  the  law  side  of  the  court  of  Exche- 
quer the  writ  of  error  is  directed  to  the 
treasurer  of  the  Exchequer  and  ba- 
rons (n),  for  the  record  is  in  their  custody. 
4  Inst.  105.  In  the  county  palatine  of 
Lancaster  the  writ  of  error  is  directed 
to  the  chancellor  of  the  county  palatine 
or  his  deputy,  commanding  him  that  he 
make  hb  mandate  to  the  justices  of 
Lancaster^  that  they  send  to  him  in  his 
chancery  the  record,  &c.,  and  the  writ 
which  came  to  them  thereupon,  and 
that  he  transmit  the  record :  ante,  84. 
Clift.  335.  To  reverse  a  fine  levied  in 
the  Common  Pleas,  the  writ  of  error  is 
directed  to  the  chirographer,   for  the 


(n)  [But  see  ante,  p^  101*  d.  note  (m).] 
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transcript^  or  the  note  of  the  fioe,  and 
writs  of  covenant ;  Lill.  £nt  280. ;  or  to 
the  eusios  breviumy  for  the  transcript  of 
the /oo<  of  the  fine.  Ibid.  282.  And  in 
inferior  courts  the  writ  of  error  should 
be  directed  to  the  judges  befoi^  whom 
the  judgment  was  given.  See  antd,  28. 
42.  Where  the  writ  of  error  is  supposed 
to  be  o^  toe// in  giving  the  judgment 
as  in  awarding  execution  upon  it,  the 
writ  of  error  is  said  to  be  tarn  quamy  or 
in  the  words  of  the  writ,  tarn  in  reddi- 
Hanejudicii  guam  in  a/^udieatione  exe- 
cutionis.  2  Str.  1055.  Street  v.  Hopkin^ 
son.  S.  C.  Cas.  temp.  Hardw.S45. 

The  writ  of  error  is  delivered  to  the 
clerk  of  the  errors  of  the  court  in  which 
the  judgment  is  given,  who  will  there- 
upon allow  the  same,  and  give  a  certifi- 
cate or  note  of  the  allowance.  See  the 
form  of  the  allowance,  Tidd*s  Pract. 
Forms,  476.  (o)  A  writ  of  error,  sued 
out  and  allowed  before  final  judg- 
ment, continues  in  force  during  the 
whole  term  in  which  it  is  return- 
able; and  if  final  judgment  be  sign- 
ed at  any  time  during  that  term,  or  in 
the  subsequent  vacation,  [it  b  a  super- 
sedeas or  stay  of  execution  from  the  time 
of  signing  the  judgment ;  Barnes,  196. 
Warwichv.FiggA97.  Cooky, Horroch. 
198.  White  v.  Morgan.  1  Str.  632. 
Morfoot  V.  Chivers  (p) ;  provided  bail, 
when  requisite,  be  put  in  thereon  with- 
in  four  clear  days  after  judgment  is 


signed,  2  Str.  781.  Hunter  v.  Sampson* 
1  T.  R.  279.  Jaques  v.  JVuxm,  and 
Doe  V.  JBracebridge  there  cited.  4  T. 
R.  121.  Bennet  v.  NiehoOs.  (q)  And 
the  court  of  King's  Bench  has  gone  so 
far  in  support  of  the  practice  of  suing 
out  a  writ  of  error  before  final  judgment, 
that  if  the  writ  be  sued  out  and  allowed, 
and  the  plaintiff  will  not  sign  final  judg* 
ment  till  a  subsequent  term  after  there- 
turn  of  the  writ,  in  order  to  avoid  the 
effect  of  it,  and  then  sue  out  execution, 
the  court  will  set  it  aside.  1  T.  R. 
280.  Jaques  v.  Nixon.  Barnes,  260. 
Curd  y.  Bastmead.  But  a  writ  of  error 
sued  out  after  final  judgment,  and  be- 
fore execution  executed,  is  a  superset 
deas  of  execution  fi-om  the  time  of  its 
aUowaneey  and  not  from  the  time  of  ser- 
vice of  the  allowance :  1  Salk.  321.  /V- 
hins  y.  Woolaston.  S.  C.  6  Mod.  130. 
1  Vent  30.  Cotton  v.  Daintrg.  I  Burr. 
340.  Capron  y.  Archer.  Willes's  Rep. 
271.  Meriton  v.  Stephens.  S.  C.  Barnes, 
205.  1  Bos.  h  Pull.  478.  GravaU  v. 
Stimpson :  provided  bail,  when  requi- 
site, be  put  iuj^and  perfected  within  four 
days  q^  the  aUowanee  ;  the  distinction 
being,  that  if  a  writ  of  error  be  allowed 
&e^79v  judgment,  the  time  of  putting  in 
bail  runs  from  the  signing  of  the  judg- 
ment; but  where  it  is  allowed  o^cr  judg- 
ment, the  time  of  putting  in  bail  runs 
from  the  time  of  the  allowance,  that  is, 
after  the  delivery  of  the  writ  to  the  clerk 


(o)  [The  ofiicer  of  the  court  is  bound 
to  allow  the  writ,  and  might  be  attached 
if  he  refused.  Per  Curiam^  3  Bing. 
125,  126.  Jones  v.  De  Lisle.  10  Moo. 
617.  S.C.] 

(jp)  5  East,  145.  Somerville  v.  White. 
S.  P.  [See  Reg.  Gen.  H.  T.  2  W.  4. 
r.  83.  infra,  note  (r)].  And  in  2  M.  & 
S.  334.  Emanuel  v.  Martin^  it  was  held 
by  Le  Blanc  J.  (the  only  judge  in 
court),  that  a  writ  of  error  may  operate 
as  a  stay  of  proceedings,  though  sued 
out  before  tneer/ocMft>f^ judgment.  [But 


the  writ  must  not  now,  in  any  case,  be 
returnable  before  the  day  on  which 
judgment  is  signed.] 

{q)  It  was  decided  in  5  Taunt  672. 
Blackburn  v.  Kgmer,  by  the  court  of 
C.  B.  (after  a  communication  with  the 
judges  of  K.  B.),  that  the  four  days  in 
this  case  are  to  be  reckoned  from  the 
time  when  final  judgment  is  completed 
by  inserting  the  amount  of  the  costs, 
and  not  from  what  is  ordinarily  called 
the  signing  of  judgment 
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of  the  errors.  2  Str.  781.  Hunter  v. 
Sampson.  1  T-  R.  279.  Jaques  v.  Nixon. 
1  Bos.  &  PulL  478,  479.  GratxM  v. 
SHmpson  (r) :  The  service  of  the  al- 
lowance is  only  material  to  bring  the 
attorney  into  contempt  for  proceeding 
to  sue  out  execution  afterwards.  2  Rol. 
Abr.  492.  pL  7.    1  Burr.  340.  Capron  v. 


Archer.  1  T.  R.  280.  Jaques  v. 
Nixon.  Willes's  Rep.  275.  Meriion  v. 
Stephens.  Barnes,  376.  Hannot  v. 
Farettes.  (s)  If  after  the  allowance  of 
a  writ  of  error,  and  before  the  expira- 
tion of  the  four  days  for  putting  in  bail, 
the  plaintiff  will  take  out  execution,  he 
does  it  at  his  peril ;  for  if  bail  be  put 


(r)  [By  Reg.  Gen.  i7.  T.  2  W.  4. 
r.  83. ''  a  writ  of  error  shall  be  deemed  a 
'*  a  supersedeas  from  the  time  of  the 
**  allowance."  But  by  Reg.  Gen.  II.  T. 
4  W.  4.  r.  9.  "  no  writ  of  error  shall  be  a 
^<  supersedeas  of  execution,  until  service 
^  of  the  notice  of  the  allowance  thereof, 
"  containing  a  statement  of  some  par- 
**  ticular  ground  of  error  intended  to  be 
"  argued ;  provided  that  if  the  error 
<'  stated  in  such  notice  shall  appear  to 
"  be  frivolous,  the  court,  or  a  judge 
**  upon  summons,  may  order  execution 
**  to  issue."  This  rule  has  been  held  to 
be  sufficiently  complied  with  by  the 
notice  of  the  allowance,  in  an  action  of 
slander,  stating  the'grounds  of  the  error 
to  be»  that  the  declaration  and  every 
count  thereof  is  bad,  the  words  not  being 
actionable  without  special  damage,  and 
the  innuendoes  bad  in  law.  2  DowL  501. 
Robinson  v.  Day^  coram  Taunton  J. 
Where,  after  a  verdict  for  the  plaintiff, 
in  an  action  for  slander,  the  defendant 
obtained  a  rule  nisi  for  arresting  the 
judgment  on  two  grounds,  but  the  court 
aflerwards  discharged  the  rule  without 
hearing  the  counsel  against  it,  and  the 
defendant  then  brought  a  writ  of  error, 
stating  the  same  grounds  in  the  notice 
of  allowance ;  it  was  held  that  these 
grounds  could  not  be  considered  as 
frivolous  within  the  meaning  of  the  rule 
of  court.  3  Dowl  796.  Gardner  v. 
Williams.  The  note  of  allowance 
must  properly  describe  the  form  of 
action;  for  if  it  misdescribe  it,  the 
plaintiff  may  proceed  to  execution,  not- 
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withstanding  the  writ.  1  Dowl.  422. 
Green  v.  OkiU.  Ibid.  421.  HiUs  v. 
Spelsbury^ 

(s)  The  allowance  was  held  notice 
of  itself.  2  Bos.  &  Pull.  370.  Meagher 
V.  Vandyck.  5  Taunt  204.  Hawkins  v. 
Jones.  1  Chitt.  Rep.  238.  Braiihwaite 
V.  Brown.  3  B.  Moore,  83.  Cleghome  v. 
Des  Agnes.  1  Gow.  66.  S.  C.  Tidd's 
Pract  1187.  [Accordingly,  a  sheriff 
executing  a  fi»fa.  after  notice  of  the 
allowance,  is  liable  in  trespass,  though 
there  be  no  further  supersedeas  of  the 
execution.  And  notice  to  the  sheriff  of 
such  allowance  is  notice  to  his  officers, 
and  renders  them  liable  as  trespassers 
for  proceeding  with  the  execution.  4 
B.  &  Ad.  336.  Belshaw  v.  Marshall'] 
Where  the  defendant,  however,  had  wil- 
fully concealed  the  issuing  the  writ  of 
error  from  the  plaintiff,  the  court  of 
K.  B.  set  aside  an  execution  afterwards 
issued  without  costs,  and  made  the  de- 
fendant undertake  that  no  action  should 
be  brought      1  Chitt.  Rep.  238. 

And  where  the  defendant  had  applied 
to  a  judge  in  vacation  to  set  aside  the 
plaintiff's  execution  for  irregularity,  on 
a  ground  which  the  judge  overruled, 
and  afterwards  applied  to  the  court  to 
set  aside  the  execution,  on  the  ground 
that  he  had  before  brought  a  writ  of 
error ;  the  court  held  that  this  fact  not 
having  been  communicated  to  the  judge 
on  the  former  application,  the  defend-, 
ant  was  now  too  late  to  take  advantage 
of  the  irregularity.  2  B.  &  A.  373» 
Thorpe  v.  Beer.  Tidd's  Pract.  1187. 
C  C 
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in  in  due  timei  the  execution  will  be 
set  aside ;  but  if  no  bail  be  put  in,  it 
will  be  goody  and  the  writ  of  error 
become  a  mere  nullity.  2  T.  R.  44. 
Lane  v.  Bacchus,  (t)  And  it  has  been 
holden,  that  a  writ  of  error  is  so  abso* 
lutely  a  supersedeas,  that  after  it  is  al- 
lowed, the  plaintiff  cannot  take  out  a 
capias  ad  satisfaciendum,  and  have  it 
returned  non  est  invenhts  in  order  to 
proceed  against  the  bail ;  2  Str.  867. 
Sweetapple  v.  GoodfeUow  ;  and  if  he  do 
so,  the  whole  may  be  set  aside  upon 
motion.  2  BL  Rep.  118S.  Dudley  v. 
Stokes,  And  where  the  plaintiff  sued 
out  a  capias  ad  satisfaciendum  before  the 
allowance  of  a  writ  of  error,  which  was 
afterwards  allowed,  and  notice  thereof 
given  before  the  capias  ad  satisfacien- 
dum was  returnable,  he  cannot  call  for  a 
return  of  non  est  inventus  ;  2  Str.  1 186. 
Smith  V.  Nicholson.  S.  C.  1  Wils.  16.; 
though  the  capias  ad  satisfaciendum  has 
lain  in  the  office  four  days  before  the 
allowance  of  the  writ  of  error.  3  T.  R. 
S90.   Perry  v.  Campbell.    And  if  the 


sheriff  should  return  non  est  inventusi 
and  the  plaintiff  sue  out  a  scire  facias 
against  the  bail  upon  their  recognisancev 
they  may  plead  that,  after  the  issuing  of 
the  capias  ad  satisfaciendum^  and  before 
it  was  returnable,  a  writ  of  error  was 
issued  and<duly  allowed,  although  it  be 
not  returned.  2  East,  439.  Sampson  v. 
JBroum.  And  if  bail  in  error,  when  re- 
quired, are  not  put  in,  the  plaintiff  must 
shew  that  in  his  replication.  Ibid.  445* 
If  the  defendant  sue  out  a  writ  of  error 
which  is  allowed,  and  the  plaintiff  bring 
an  action  on  the  judgment,  and  recover, 
he  will  not  be  permitted  to  sue  out  exe- 
cution on  the  .second  judgment,  tiU  the 
writ  of  error  be  determined;  for  that 
would  be  allowing  the  plaintiff  to  have 
the  fruit  of  his  first  judgment  indirect-^ 
ly,  which  he  cannot  have  directly  by 
suing  out  execution  upon  it-  3  T.  R. 
643.  BenweU  v.  Bladu  S.  P.  4  Buir. 
2454.  TasweUy.  Stone,  (u)  But  where 
a  writ  of  error  is  brought  against  good 
faith  ;  2  T.  R.  183.  Cotes  v.  West,  (x); 
or  where  it  manifestly  appears  either 


(t)  If  the  bail  put  in  be  sham  bail, 
the  plaintiff  may  treat  them  as  a 
nullity,  and  issue  execution.  1  B.  &  C. 
268.  Ward  v.  Levi.  2  D.  &  R.  421. 
S.  C.  Ibid,  in  notis,  Crum  y.  Kitchen. 
[2  Dowl.  184.  Sutclijffe  v.  Eldred.^ 

(u)  [10  A.  &  E.  783.]  Rutin  C.  B. 
the  plaintiff  may  take  out  execution 
on  the  second  judgment  notwith- 
standing the  writ  of  error,  unless  the 
defendant  move  to  stay  the  proceed- 
ings. Tidd's  Pract.  1188.  And  in  K.  B. 
where  (several  years  having  elapsed 
after  judgment  obtained)  the  plaintiff 
brought  an  action  upon  the  judgment ; 
and  after  judgment  had  been  signed 
in  this  latter  action,  the  defendant  sued 
out  a  writ  of  error  upon  the  first  judg- 
ment; it  was  held  that  the  plaintiff 
might,  notwithstanding,  take  out  exe- 
cution upon  the  second  judgment    In 


case  the  writ  of  error  had  succeeded, 
the  defeiidant  would  have  been  entitled 
to  have  the  money  levied  under  such 
execution  returned.  3  B.  &  A.  275. 
Bishop  V.  Best  [The  pendency  of  a 
writ  of  error  on  a  judgment  does  not 
preclude  its  being  pleaded  as  an  estoppel. 
10  A.  &  E.  763.  Doe  v.  Wright  8 
P.&D.672.  S.C] 

{x)  [2  Dowl.  395.  Besty.  Gompertz. 
Ibid.  796.  Brown  v.  Lord  Granville. 
4  M.  &  Sc.  333.  S.  C.  Accord.  And 
where  a  defendant  obtained  time  to 
plead  on  the  terms  of  giving  judgment 
of  the  term,  and  afterwards  brought  a 
writ  of  error,  the  court  quashed  the  writ 
8  B.  &  C.  735.  Cave  v.  Mosey.  5  D.  & 
R.  624.  S.  C.  So  where  parties,  on  the 
trial  of  an  action  for  several  penalties, 
agree  that  a  verdict  shall  be  given  for  one 
only,  the  defendant  undertaking  not  to 
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from  the  confession  of  the  parties  them- 
selves, or  from  the  admission  of  the  at- 
torney of  the  party  who  sues  oat  the 
writ  of  error,  or  from  expressions  equi- 
valent to  an  admission,  that  it  is  brought 
for  the  mere  purpose  of  delay ;  2  H. 
Black.  Sa  Miichea  t.  Wheeler,  and 
Goodin  v.  Hammond^  there  cited, 
note  (a).  3  T.  R.  79.  PooU.  Chamock. 
4  T.  R.  436.  Kempland  v.  Macaidey. 
6  T.  R.  669.  LeveU  v.  Perty.  714.  Mas^ 
terman  v.  Grant  $  it  is  holden  to  be  no 
9uper»edea9.(y) 

An  execution,  being  an  entire  thing, 
cannot  be  superseded  after  it  is  once 
begun.  Therefore,  where  a  writ  o^ fieri 
fadae  was  sued  out,  and  the  sheriff  levied 
on  the  defendant's  goods  under  it,  and 
afterwards,  but  before  the  sale,  a  writ  of 
error  was  allowed,  it  was  adjudged  that 


the  sheriff  must,  notwithstanding,  sell 
the  goods  levied  under  the  execution,  but 
not  proceed  any  further,  and  return  the 
money  into  court  to  abide  the  event  of 
the  writ  of  error.  Willes's  Rep.  271. 
Mertton  v.  Stevens.  Cro.  Eliz.  597. 
Charter  y.  Peeter.  Moor,  542.  Yelv.6. 
Tocochv.Bonytnan,  1  Vent.  255.  ^oifcer 
V.  Buhtrode,  So  long  as  the  writ  of 
execution  is  executable,  but  not  exe- 
cuted, the  allowance  of  a  writ  of  error 
is  a  eupersedeas^  but  not  afterwards. 
1  Salk.  321.  Perkins  v.  Woolaston  {z)\  in 
which  last  case  it  is  said,  that  the  utmost 
length  of  time  which  the  law  allows  to 
execute  a  writ,  is  the  day  on  which  it  is 
returnable ;  and  that  it  cannot  be  exe- 
cuted on  that  day  after  the  rising  of  the 
court  But  it  has  been  since  holden  that 
it  may  be  served  at  any  time  of  the  last 


repeat  the  act  complained  of,  and  the 
plaintiff,  that  unless  the  defendant  does 
so,  execution  shall  not  i8sue>  it  is  an 
implied  term  (nothing  to  the  contrary 
being  expressed),  that  the  defendant 
shall  not  bring  error ;  and  if  he  do,  the 
court  will  quash  the  writ  as  issued 
against  good  faith.  12  A.  &  E.  642. 
Apothecaries  Company  v.  Harrison, 
4P.  &D.292.  S.C.] 

(y)  2  M.  &  S,  474.  Spooner  v.  Gar- 
land.  Ibid.  476.  Hawhins  v.  Snags. 
But  the  court  will  not  infer  that  any 
delay  was  intended  merely  from  a  view 
of  the  proceedings,  without  an  acknow- 
ledgment by  the  party,  that  the  writ  of 
error  was  sued  out  merely  for  delay. 
5  East,  146.  SomerviUe  v.  White.  So 
leave  was  refused  to  take  out  execution, 
notwithstanding  a  writ  of  error,  where 
it  did  not  appear  but  that  the  declara- 
tion of  the  defendant,  that  he  would 
sue  a  writ  of  error  and  delay  plaintiff, 
was  made  before  any  action  brought. 
4  M.  &  S.  331.  BasheU  v.  Barnard. 
So  a  threat  of  bringing  a  writ  of  error 


for  delay,  uttered  six  months  before 
the  writ  of  error  sued  out,  was  held  not 
sufficient  to  entitle  the  plaintiff  below 
to  execution,  pending  the  writ  of  error. 
7  Taunt  537.  Bedford  v.  Garrod.  1  B. 
Moore,  253.  S.  C.  [Again,  if  one  ef 
many  defendants  who  have  severed  in 
defence  sues  out  a  writ  of  error,  the 
plaintiff  cannot  proceed  to  execution 
because  one  of  the  other  defendants 
makes  an  admission  that  the  writ  was 
sued  out  for  delay.  2  Bing.  304. 
Aarons  v.  Williams.  9  Moo.  563.  S.  C. 
—  Though  a  writ  of  error  will  lie  on  a 
judgment  of  nonsuit,  4  Bing.  N.  C.  83* 
Strother  v.  Hutchinson.  5  Scott,  346. 
S.  C,  yet  the  court  has  refused  to  stay 
execution,  at  least  unless  some  real  error 
be  pointed  out,  on  the  ground  that  the 
writ  could  only  be  brought  for  delay. 
2  Bing.  326.  Evans  v.  Stoete.  9  Moo. 
609.  S.  C.  7  Bing.  601.  Keeling  v. 
AusHn.  5  M.  A  P.  599.  S.  C.  2  D.  & 
R.  208.  Mee  v.  Hopkins.'] 

(z)  S.  P.  3  B.  Moore,  83.  Cleghom  v. 
Des  Anges.     1  Gow,  66.  S.  C. 
CC  2 
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day  without  any  regard  to  the  time  of 
the  rising  of  the  court  2  Burr.  812. 
Maud  V.  Barnard,  (a) 

As  to  bail  in  error,  it  is  to  be  observed 
that  no  bail  was  required  at  common 
law,  but  is  now  in  many  cases  by  particu- 
lar statutes.  By  statute  3  Jac.  1.  c.  8. 
(made  perpetual  by  statute  3  Car.  1. 
c.  4.  s.  4.)  it  is  enacted,  <*  that  no  exe- 
^  cution  shall  be  stayed  or  delayed, 
^<  upon  or  by  any  writ  of  error  (2  East^ 
*<  439.)  or  supertedeas  thereupon  to  be 
*^  sued,  for  the  reversing  of  any  judg- 
*^  ment  in  any  action  or  bill  of  debt 
**•  upon  any  single  bond  for  debt,  or 
'*  upon  any  obligation  with  condition 
*<  for  the  payment  of  numey  only^  or 
*^  upon  any  action  or  bill  of  debt  for 
^^rentf  or  upon  any  contract^  sued  in 
*^  any  of  the  courts  of  record  at  Wesi- 
<<  mimtert  or  in  the  counties  palatine  of 
"  Chester^  Lancaster^  or  Durham^  or 
<*  the  courts  of  great  sessions  in  Wales  ; 
"  nor  (by  statute  19  Geo.  3.  c.  70. 
<<  sect.  5.)  for  the  reversing  of  any  judg- 
*<  ment,  given  in  any  inferior  court  of 
*\  record,  "where  the  damages,  (that  is, 
"  as  it  is  conceived,  where  the  damages 
*^  laid  in  the  declaration)  are  under 
^'  10/.  {b)y  unless  the  person  or  persons, 
'*  in  whose  name  or  names  such  writ  of 
"  error  shall  be  brought,  with  two  suf- 
'<  ficient  sureties,  such  as  the  court 
^<  wherein  the  judgment  is  given  shall 


''  allow  of,  shall  first  be  bound,  unto 
"  the  party  for  whom  the  judgment  is 
*<  given,  by  recognisance  to  be  acknow- 
<*  ledged  in  the  same  court  in  double 
**  the  sum  adjudged  to  be  recovered  by 
"  the  former  judgment  to  prosecute 
^  the  said  writ  of  error  with  effect,  and 
"  also  to  satbfy  and  pay,  if  the  said 
"judgment  be  affirmed  (or  the  writ  of 
"  error  non-prossed^  19  Geo.  3.  c.  70. 
"  s.  5.)  all  and  singular  the  debts,  da- 
'<  mages,  and  cdsts,  adjudged  upon  the 
"  former  .judgment,  and  all  costs  and 
"  damages,  to  be  awarded  for  the  de- 
«  laying  of  execution."  Ant^  72c,  72A 
The  statute  extends  to  all  manner  of 
judgments  as  well  by  default,  on  de- 
murrer, or  nul  tiel  record,  as  after  ver- 
dict ;  but  is  confined  to  the  particular 
actions  mentioned  in  it ;  and  therefore 
it  is  holden,  that  it  does  not  extend  to 
actions  upon  the  case  on  bills  of  ex- 
change, &c ;  2  Keb.  234.  Vemat  v. 
Debuste.  S.  C.  cited  1  Show.  15.;  or  to 
actions  of  debt  on  bond  conditioned  for 
performance  of  covenants ;  2  Bulst  54. 
Gilling Y.Baker,  S. C. cited  1  Show.  15.; 
though  one  of  the  covenants  be  for  the 
payment  of  money,  and  the  action  be 
brought  for  the  non-performance  of  that 
covenant;  Carth.  28.  Gerard  v.  Danby. 
S.C.  1  Show.  14.  2  Keb.  131.  Call- 
wood  V.  Ballard^  S.  P.  (c)  ;  or  for  per- 
formance of  an  award ;    2  Bubt  54. 


(a)  [But  now  by  stat.  3  &  4  W.  4. 
C.67.  8.2.  all  writs  of  execution  may 
be  made  returnable  immediately  after 
the  execution  thereof,  instead  of  on  a 
day  certain.] 

(b)  [Extended  to  twenty  pounds  by 
Stat  7  &  8  Geo.  4.  c.  70.  s.  6.  The 
Stat  19  Geo.  3.  c  70.  does  not  apply  to 
judgments  obtained  in  inferior  courts 
not  of  record ;  and,  therefore,  a  return 
to  a  writ  of  false  judgment,  that  the 
plaintiff  in  error  has  not  given  security 


for  prosecuting  his  suit,  is  ill.  5  Bing. 
N.  C.  410.  Croohes  v.  Lonyden.  7  Scott, 
377.  S.  C] 

{c)  So  the  statute  does  not  extend 
to  actions  of  debt  on  bond  conditioned 
for  the  payment  of  money,  and  also  for 
the  performance  of  M  the  covenants  in 
a  mortgage  deed;  10  East,  407.  Buder 
V.  Brushfields  though  a  covenant  in  a 
mortgage  deed  for  the  repayment  of  the 
money  is  a  contract  within  the  meaning 
of  the  stotute ;  3  Taunt  382.  Budkney 
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1  Show.  15 ;  or  to  debt  upon  an  aecount. 
stated ;  2  Bulst.  54.  Gillinp  v.  Baker. 
S.  C.  Yelv.  227.  1  Show.  15.  7  T.  R. 
449.  Alexander  v.  Biss;  or  to  debt  for 
work  and  labour,  goods  sold  and  de- 
livered, or  money  had  and  received, 
but  only  where  it  is  brought  on  a  spe- 
cific contract ;  1  Bos.  &  Pull.  249.  Alh- 
leit  V.  Eiiis(d);  or  to  debt  on  a  ge- 
neral bond  of  indemnity.  1  Show.  14. 
But  where  a  person,  who  had  entered 
into  a  bond,  as  surety  for  another,  to 
pay  a  sum  of  money  to  a  third  person, 
took  a  counter-bond  conditioned  for 
payment  of  the  money  by  the  principal 
to  such  third  person  by  way  of  indem- 
nity, the  court  held  it  to  be  a  case  with- 
in the  statute,  and  therefore  bail  was 
necessary;  Com.  Rep.  321.  Huddy  v. 
Giffbrd;  and  though  Parker  C.  J.  and 
Prait  J.  inclined  to  the  contrary  in 
Hammond  v.  Webb,  10  Mod.  281.,  yet 
no  judgment  was  given  in  it  Com.  Rep. 
32S.  But  bail  was  held  not  necessary 
in  debt  upon  bond  conditioned  for  the 
payment  of  such  beer  as  the  plaintiff 
should  furnish  a  third  person  with,  not 


exceeding  100/.  2  Str.  1190.  Thrale 
v.  Vaughan.  S.  C.  1  Wils.  19.  It  was 
resolved  by  all  the  judges,  that  bail  is 
not  requisite  in  a  writ  of  error  brought 
upon  a  judgment  obtained  in  an  action 
of  debt  upon  a  prior  judgment ;  3  Burr. 
1548.  Bidleeon  v.  Whytel.  S.C.  1  Black. 
Rep.  506;  nor,  as  it  seems,  upon  a 
judgment  in  an  action  of  debt  upon 
a  recognisance  of  bail.  3  Burr.  1566. 
Trinder  v.  WaUon.  S.  P.  Barnes, 
194.  (e) 

But  bail  is  necessary  in  a  writ  of 
error  on  a  judgment  obtained  in  debt  on 
bond  conditioned  for  the  payment  of  so 
much  money  as  J,  S,  should  declare  to 
be  due  on  an  account  stated  by  him;  for 
the  action  is  in  substance  grounded 
upon  a  bond  made  for  the  payment  of 
money  only.  1  Lev.  117-  Dean  of  Si, 
PauTs  V.  CapelL  So  there  must  be 
bail  in  a  writ  of  error  on  a  judgment  ob- 
tained on  a  bottomree-bond;  for  the 
contingency  having  happened,  it  is  in 
every  respect  a  bond  for  the  payment 
of  money  only.  1  Str.  476.  Pitt  v. 
Coney.  S.  P.  6  Mod.  38.  Scot  v.  Brace. 


V.  Metham  ;  nor  to  debt  on  bond  con- 
ditioned to  keep  the  plaintiff  harmless 
from  the  payment  of  an  annuity,  and 
from  all  actions,  suits,  damages  and 
costs  which  should  be  brought  against 
him,  or  that  he  might  sustain,  by  non- 
payment of  the  annuity.  1  B.  &  C. 
316.  Flanagan  v.  Watkins, 

(d)  Accordingly  it  was  held  in 
1  Taunt  540.  Webb  v.  Geddes,  on  the 
authority  of  the  above  cases,  that  bail 
in  error  is  not  necessary  in  actions  of 
debt  against  the  acceptor  of  a  bill  of 
exchange  (which  action  is  maintain- 
able, at  least  by  the  drawer,  where  he 
is  also  payee,  and  where  the  bill  is 
expressed   to  be  Jbr  value  received; 

I  B.  &  C.  674.  Priddy  v.  Henbrey) ; 
[or  even  where  it  is  not  so  expressed. 

II  A.  &  E.  702.   Woison  v.  Kightky. 


3  P.  &  D.  408.  S.  C]  nor  for  goods 
sold  and  delivered ;  nor  for  money 
paid,  money  lent,  money  had  and  re- 
ceived ;  nor  on  an  account  stated.  And 
in  the  same  case  it  was  held,  as  it 
had  been  before  in  2  East,  359.  Tryer 
V.  BridgmaUf  that  if  there  be  one  count 
in  the  declaration  for  which  bail  in 
error  is  unnecessary,  it  is  not  necessary 
for  any. 

<e)  S.  P.  in  8  East,  240.  Dell  v.  Wild, 
on  the  ground  that  the  statute  applies 
to  obligations  for  the  payment  of  money 
only  ;  but  a  recognisance  of  bail  is  in 
the  akernative,  to  pay  or  to  render. 
Bail  is  held  to  be  unnecessary  when  a 
writ  of  error  is  brought  upon  a  judg- 
ment on  demurrer  in  sd.fa^  suggesting 
fresh  breaches  under  stat.  8  &  9  W.  3. 
c.  11.  1  Taunt  168.  Sparkes  v.  O' Kelly. 
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See  however  1  Show.  14.  Garrett  v.  />a»- 
by.  S.L.  Comb.  105.  See  also  2  Str.959. 
Desbordes  v.  Horsey.  S.  P.  Barnes,  78. 
Woods  y.  Armstrong,  98.  Littleton  v. 
Hanson.  And  where  a  bond  was  given 
by  a  third  person,  as  a  security  for  the 
payment  of  a  debtor's  creditors  fifteen 
shillings  in  the  pound  by  instalments 
upon  a  liquidated  amount  of  his  debts, 
the  court  held  it  to  be  a  bond  for  the 
payment  of  money  only,  and  therefore 
bail  was  requisite  in  a  writ  of  error  on  a 
judgment  upon  the  bond.  2  Burr.  746. 
Chauvetv.  Alfray.  But  this  case  seems  to 
be  contrary  to  Thrale  v.  Vaughan^  2  Str. 
1190.  above  cited;  and  the  ground  of 
the  decision,  namely,  that  the  3  Jac.  1. 
c.  8.  is  a  remedial  law,  and  ought  to  be 
construed  liberally,  appears  to  be  over- 
ruled by  the  opinion  of  all  the  judges  in 
a  subsequent  case,  viz.  Bidkson  v.  Why" 
tel,  3  Burr.  1545.  above  cited,  who  held 
that  the  statute  ought  rather  to  be  taken 
literally  than  extended.  So  where  a 
judgment  in  C.  B.  is  affirmed  on  a  writ 
of  error  in  the  K.  B.,  or  a  judgment  in 
the  K.  B.  is  affirmed  in  the  Exchequer 
Chamber,  new  bail  must  be  given  on 
bringing  a  writ  of  error  in  parliament, 
although  bail  was  put  in  on  the  first  writ 
of  error.  1  Salk.  97.  Tilly  v.  Richard- 
son. S.  C.  2  Ld.  Raym.  840.  7  Mod. 
120.  1  Str.  527.  Colebrooke  v.  JDiyys. 
8  Mod.  79.  S.  C. 

The  before-mentioned  statute  was  ex- 
tended to  other  actions  by  stat.  IS  Car.  2. 
St.  ii.  c.  2.  s.  9.,  by  which  it  is  enacted, 
<*  that  no  execution  shall  be  stayed  in 
"  any  of  the  courts  aforesaid  (that  is, 
**  the  courts  which  are  mentioned  in  the 
"  statute  3  Jac.  1 .  c.  8.)  by  any  writ  or 
"  writs  of  error,  or  supersedeas  there- 
'<  upon,  after  verdict  and  judgm^t,  in 
'<  any  action  of  debt  grounded  upon 
'*  the  statute  2  Edw.  6.  for  not  setting 
'<  forth  tithes,  nor  in  any  action  upon 
"  the  case  upon  any  promise  for  pay- 
**  ment  of  money,  actions  sur  trover^ 


**  actions  of  covenant,  detinue,  and  tres^ 
**  pass,  unless  such  recognisance,  and 
**  in  such  manner  as  by  the  said  Act  of 
<'  3  Jac.  1.  is  directed,  shall  be  first  ac- 
"  knowledged  in  the  court  where  the 
"  judgment  is  given."  And  by  statute 
16  &  17  Car.  2.  o.  8.  s.  3.  (made  per- 
petual by  statute  22  &  23  Can  2.  c.  4.) 
^*  no  execution  shall  be  stayed  in  any  of 
<<  the  aforesaid  courts  (those  mentioned 
"  in  3  Jac.  1.)  by  writ  of  error,  or  «i- 
<<  persedeas  thereupon  cffter  verdict  and 
*<  judgment  in  any  action  personal  what' 
^^  soever^  unless  a  recognisance^  with 
^*  condition  according  to  the  statute 
<*  3  Jac.  1.,  shall  be  first  acknowledged 
"  in  the  court  where  such  judgment 
<*  shall  be  given ;  and  further,  that  in 
<<  writs  of  error  to  be  brought  upon  any 
<<  judgment  after  verdict  in  any  writ  of 
^'  dower,  or  in  any  action  of  ejeetione 
^*ftrm4By  no  execution  shall  be  stayed, 
<'  unless  the  plaintifi^  or  plaintifls  in  such 
<<  writ  of  error  shall  be  bound  unto  the 
*<  plaintiff  in  such  writ  of  dower,  or 
*^  action  of  ejeetione  firmeSy  in  such  rea- 
<<  sonable  sum  as  Uie  court  to  which 
'<  such  writ  of  error  shall  be  directed 
"  shall  think  fit,  with  condition,  that  if 
<<  the  judgment  shall  be  affirmed,  or  the 
<<  writ  of  error  discontinued,  in  default 
*'  of  the  plaintiff  or  plaintiffs  therein,  or 
«  the  said  plaintiff  or  plaintifiB  be  non- 
'^  suit  in  such  writ  of  error«  that  then  the 
'<  said  plaintiff  or  plaintiffs  shall  pay 
"  such  costs,  damages,  and  sum  and 
<<  sums  of  money  as  shall  be  awarded 
<<  upon  or  after  such  judgment  affirmed, 
<<  discontinuance,  or  nonsuit."  And 
by  section  4.  '<  that  the  court  wherein 
'<  such  execution  ought  to  be  granted 
«  upon  such  affirmation,  discontinuance, 
<*  or  nonsuit,  shall  issue  a  writ  to  in- 
<'  quire  as  well  of  the  mesne  profits 
<<  as  of  thei  damages  by  any  waste  com- 
"  mitted,  after  the  first  judgment  in 
<'  dower  or  in  efectione  fimuB  ;  and  upon 
<<  the  return  thereof,  judgment  shall  be 
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<^  giyen  and  executioii  awarded  for  such 
**  mesoe  profits  and  damages,  and  also 
<*  for  costs  of  suit"  —  Sect  5.  "  Pro- 
^  videdthat  tlie  Act  shall  not  extend  to 
^  any  writ  of  error  to  be  brought  by 
^  any  executor  or  administrator ;  nor 
^  unto  any  action  popular,  nor  unto  any 
^  other  action  brought  upon  any  penid 
« law  or  statute,  except  actions  of  debt 
**  for  not  setting  forth  tithes ;  nor  to 
^any  indictment,  presentment,  inqui- 
**  sition,  information,  or  appeal." 


The  two  last  mentioned  statutes  are 
confined  to  judgments  o^er  verdict ;  and 
do  not  extend,  like  the  stat  of  3  Jac.  1. 
c.  8.,  to  judgments  by  default,  upon  de- 
murrer, or  nul  Hel  record ;  therefore  a 
writ  of  error  upon  a  judgment  by  any 
of  these  three  last  ways  is  a  ntper^ 
sedeas  without  bail  in  such  actions  as 
are  not  enumerated  by  the  statute 
3  Jac.  1.  (/) 

If  there  is  a  verdict  and  judgment  for 
the  plaintiff  in  a  scire  facias  against  bail, 


(/)  [Butnow  by stat66eo.  4.  c.  96.S. 
1.  ^  for  preventing  the  delays  occasioned 
«*  to  creditors  by  frivolous  writs  of  error 
"  brought  on  judgments  given  in  his  ma- 
*  jesty's  courts  of  record  at  Westminster 
**  and  in  the  countiespalatine,"  it  is  enact- 
ed, **  that  upon  any  judgment  hereafter 
'*  to  be  given  in  any  of  the  said  courts 
*'  in  any  personal  action,  execution  shall 
^*  not  be  stayed  or  delayed  by  writ  of 
'<  error  or  supersedeas  thereupon,  with- 
'<  out  the  special  order  of  the  court,  or 
**  some  judge  thereof,  unless  a  recog- 
**  nisance  with  condition,  according  to 
**  3  Jac  1.  c.  8.,  be  first  acknowledged  in 
"  the  same  court"  Consequently,  bail  in 
error  is  now  required  in  all  cases  after 
judgment  for  the  plaintiff  in  any  per- 
sonal action,  whether  after  verdict  or 
by  default,  &C.,  unless  it  be  otherwise 
ordered  by  the  court  or  a  judge.  Some 
doubt  appears  to  be  entertained,  whe- 
ther bail  can  be  dispensed  with  by  the 
court  or  a  judge,  in  any  other  cases  than 
those  in  which  bail  was  rendered  re- 
quisite by  the  statute  of  Geo.  4.  Wil- 
liams V.  Downman.  Q.  B.  T.  T.  1844. 
The  court  of  C.  P.  in  the  construc- 
tion of  this  statute  refused  to  dispense 
with  bail,  where  the  error,  though 
real,  was  only  matter  of  form.  4  Bing. 
572.  Wadsworth  v.  Gibson.  1  Moo. 
&  P.  501.  S.  C.  The  same  court  is  said 
to  have  decided  that  the  statutes  gave 
no  authority  to  the   courts  to  allow 


money  to  be  deposited  in  lieu  of  bail. 
2  M.  &  Sc  775.  Collins  v.  Gwynne. 
But  the  court  would^  it  should  seem,  under 
the  Stat  of  Geo.  4.,  have  power  to  make 
an  order  staying  execution  without  a 
recognisance  of  bail  in  error,  if  the 
defendant  in  error  objected  to  the 
depositing  of  money  in  lieu  of  bail.  1 
Mann.  &  Gr.  938.  note  (a).  The  money 
deposited  cannot,  on  the  judgment  being 
reversed,  be  retained  to  satisfy  the  costs 
of  a  demurrer  argued  in  the  court 
below.  1  Mann.  &  Gr.  938.  Collins 
V.  Gtoynne,  The  statutes  requiring  bail 
in  error  have  been  held  to  be  confined 
to  cases  where  judgment  has  been  given 
for  the  original  plaintiffs  and  not  to 
extend  to  judgments  given  for  the  de- 
fendant below ;  and  a  party  therefore 
who  is  plaintiff  both  below  and  above 
need  not  give  bail  in  error.  7  Bing.  463. 
Duvergier  v.  Fellows.  5  Moo.  &  P. 
403.  S.  C.  1  Chitt  Archb.  364.  7th  ed. 
Again,  neither  the  statutes  nor  the 
new  rules  apply  to  errors  in  fact  or  in 
process.  2  M.  &  W.  533.  Levy  v.  Price. 
Therefore  bail  in  error  coram  nohis  or 
vobis  is  not  necessary ;  for  such  a  writ 
of  error  is  not  a  supersedeas  of  execution 
in  itself;  but  it  is  thus  far  a  supersedeas^ 
that  the  plaintiff  cannot  take  out  exe- 
cution without  the  leave  of  the  court 
9  Dowl.  984.  Knight  v.  Tkynne.  See 
8  DowL  140.  Gibbs  v.  Trevanum."]  As 
to  the  nature  and  amount  of  the  recog. 
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and  they  bring  a  writ  of  error,  there 
must  be  bail ;  for  a  scire  facicLS  is  ^^per^ 
soTial  action^  and  therefore  within  the 
16  &  17  Car.2.  c.  8.  2  Black.  Rep. 
1227.  Pulteney  v.  Townson.  And  if  an 
^  executor  or  administrator  bring  error  on 
a  judgment  against  him  de  bonis  pro- 
priis,  he  must  put  in  bail  in  cases 
where  it  would  be  required  of  other 
persons.  1  Lev.  24-5.  Fitz-  William  v. 
More.  S.  C.  1  Sid.  868.  2  Keb.  295. 
371. 

When  the  bail  in  error,  if  necessary, 
is  complete  (g)y  the  next  step  to  be 
taken  by  the  plaintiff  in  error  is  to  cer^ 
tify  the  record ;  in  order  to  which  a 
transcript  should  be  made,  and  sent  with 
the  writ  of  error  and  returned  into  the 


court  above*  When  no  bail  is  required, 
this  is  the  first  step  that  is  taken,  after 
the  service  of  the  allowance  of  the  writ  of 
error.  Tidd's  Pract.  K.  B.  11 19. 2d*  ed. 
And  the  plaintiff  in  error  should  re* 
gularly  cause  the  transcript  to  be  made 
by  the  time  the  writ  of  error  is  return- 
able ;  for  the  defendant  in  error  cannot 
transcribe  the  record.  1  Wils.  35.  Ancn. 
If  the  record  be  not  certified  by  that 
time,  the  defendant  in  error  may  give 
the  plaintiff  in  error  a  rule  to  certify  it; 
and  then  if  he  will  not,  the  defendant 
may  non  pros*  the  writ  of  error.  Caa. 
temp.  Hardw.  352.  Goodright  v.  Hugo^ 
son*  See  the  form  of  the  rule,  Tidd's 
Pract.  Forms,  481*  (A) 
On  a  writ  of  error  in  the  King's  Bench 


nisance  entered  into  by  the  bail,  their 
justification,  &c.,8eeTidd*s  Pract.  1197, 
etseq.  [By  Reg.  Gen.  H.  T.  2  W.  4.  r. 
26.  '*  a  recognisance  of  bail  in  error  shall 
"  be  taken  in  double  the  sum  recovered, 
"  except  in  case  of  a  penalty ;  and  in 
'^  case  of  a  penalty,  in  double  the  sum 
"  really  due  and  double  the  costs.*'] 
Unless  it  be  so  taken,  the  writ  of  error 
is  no  supersedeas.  Whence  it  appears, 
that  the  recognisance  cannot  be  entered 
into  with  effect  till  the  costs  in  the 
former  judgment  are  taxed.  And  con- 
sequently,  if  the  plaintiff  below  is  ap- 
prehensive that  error  will  be  brought 
for  delay,  he  may  waive  his  costs,  and 
take  out  execution  directly,  and  the 
subsequent  allowance  of  the  writ  of 
error  will  be  no  supersedeas.  4  Taunt. 
288.  Doe  v.  Dyneleyy  (where  the  ac- 
tion was  ejectment,  and  the  writ  of  ex- 
ecution a  habere  facias  possessionem,) 
But  this  will  be  counteracted  by  taking 
the  precaution  of  suing  out  the  writ  of 
error  before  final  judgment  is  signed; 
5£ast,  146.adfinem,  Somervillev.  White; 
because,  in  such  case,  the  time  for  putting 
in  bail  runs  from  the  taxation  of  the 
costs.  5  Taunt  672.  Blachbum  v. 
Kymer.    Ante,  101  ^  note  {q). 


(ff)  [By  Reg.  Gen.  Jff.  T.  2  W.  4. 
r.  17.  "  if  bail  in  error  are  excepted  to  in 
<<  vacation,  and  the  notice  of  exception 
*'  require  them  to  justify  before  a  judge, 
*<  the  bail  shall  justify  within  four  days 
'<  from  the  time  of  such  notice,  otherwise 
'<  on  the  first  day  of  the  ensuing  term.** 
Where  bail  in  error  were  put  in  in 
the  vacation,  and  excepted  to,  and  the 
plaintiffs  in  error  gave  notice  that  they 
would  justify  on  the  first  day  of  the  next 
term,  but  they  did  not  so  justify  ;  it 
was  held  that  they  were  not  entitled  to 
have  an  exoneretur  entered  on  the  bail- 
piece;  for  by  the  recognisance  they 
incurred  a  liability  at  all  events  to  the 
extent  of  the  costs  of  the  proceedings 
in  error,  and  the  exception  to  them  did 
not  amount  to  an  objection  to  them 
altogether.  6  B.  &  C.  237.  Adman  v. 
Wilks.    9  D.  &  R.  387.  S.  C] 

(h)  [But  now  by  Reg.  Gen.  H.  T.  4 
W.4.  r.  10.  "  no  rule  to  certify  or  tran- 
<*  scribe  the  record  shall  be  necessary ; 
<<  but  the  plaintiff 'in  error  shall,  within 
'<  twenty  days  after  the  allowance  of  the 
"  writ  of  error,  get  the  transcript  pre- 
*<  pared  and  examined  with  the  clerk  of 
"  the  errors  of  the  court  in  which  judg- 
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on  a  judgment  in  the  Common  Pleas,  or 
other  inferior  court,  in  an  adverse  suit, 
the  record  itself  is  supposed  to  be  re* 
moved,  that  it  may  remain  as  a  prece- 
dent and  evidence  of  the  law  in  simi- 
lar  cases.  2  Bac  Abr.  202.  F.  N.B. 
45.  F.  7th  ed.  But  in  the  cases  of 
a  fine,  the  transcript  only  is  removed. 
1  H.  7. 20.  a.  F.  N.  B.  45,  46.  7th  ed. 
1  Salk.  SS7, 8S8.  Winchureh  v.  Belwood. 
Ml.  Fazaeharly  Y.  Baldo.  iRoLAbr. 
752.  (P).  pL  1,  2,  3,  4.  Dyer,  89-  b. 
This  distinction  however  is  not  attended 
to  in  practice ;  for  on  all  writs  of  error 
returnable  in  the  King's  Bench,  Cowp. 
843.  Viears  v.  Haydon.  2  Rol.  Rep. 
233.  Mason  \*  Denny,  as  well  as  in 


the  Exchequer  Chamber,  2  Str.  837* 
RuUer  v.  RedOone.  Doug.  352.  Hoyd 
V.  SkuU,  note  (3).  2  Ld.  Raym.  1570, 
1571.  Ttdly  V.  SparkeSf  or  House  of 
Lords,  1  H.  7. 19,  20.  FiourdewB  case. 
Dyer,  375.  a.  Cro.  Jac  341 ,  342.  Hay* 
don  V.  Gonsalve.  S.  C.  2  Bulst  163, 
164.  Sir  T.  Raym.  5.  Deihick  v.  Brad^ 
bourne,  it  is  usual  to  send  only  a  irons'^ 
eripi  of  the  record,  and  not  the  record 
itself,  (i) 

The  chief-justice  of  the  Common  Pleas 
generally  signs  the  return,  though  it  does 
not  seem  necessary ;  but  he  never  seals 
it  2  Str.  1063,  1064.  Blackwood  v. 
South  Sea  Company,  Cas.  temp.  Hardw. 
344.  S.C.    When  a  writ  of  error  is 


**  ment  is  given,  and  pay  the  transcript 
'<  money  to  him;  in  default  whereof, 
**  the  defendant  in  error,  his  executors 
**  and  administrators,  shall  be  at  liberty 
**  to  sign  judgment  of  non  pros.  The 
<<  derk  of  the  errors  shall,  afterpayment 
"  of  the  transcript  money,  deliver  the 
*'  writ  of  error,  when  returnable,  with 
^*  the  transcript  annexed,  to  the  clerk 
**  of  the  errors  of  the  court  of  error." 
The  offices  of  the  clerk  in  errors  in  all 
the  courts  and  of  the  clerk  of  the 
errors  in  the  Exchequer  Chamber  being 
abolished  by  stat  7  W.  4.  &  1  Vict, 
c.  30.  8. 2.,  and  the  duties  of  such  officers 
being  by  that  Act  executable  by  the 
masters  only,  the  master  of  the  court 
from  which  the  error  is  brought  will 
keep  the  writ  of  error  and  transcript 
1  Chitt.  Archb.  368.  7th  ed.  After  the 
transcript  of  the  record  in  error  has 
been  received,  the  court  below  has  no 
power  to  order  judgment  of  non  pros. 
to  be  signed,  because  it  was  not  ready  in 
due  time,  although  the  defendant  in 
error  may  have  proceeded  regularly.  4 
Dowl.  70.  PiU  V.  FFf7/ia«w.] 

The  plaintiff  in  error  may  nonpros. 
his  own  writ,  without  carrying  over  the 


transcript  to  the  court  of  error ;  1  M« 
&  S.  104.  Milbom  y.  Copeland;  but  in 
this  case  the  defendant  in  error  will  not 
be  entitled  to  his  costs,  [for  thedefendant 
in  error  is  not  entitled  to  costs  in  error, 
on  a  judgment  of  nonpros.,  before  the 
record  is  transcribed.  7  East,  111.  Sali 
V.  Richards.  But  if  the  plaintiff  applies 
to  the  court  for  leave  to  nonpros,  hia 
own  writ,  leave  will  not  be  granted  but 
on  payment  of  costs.  1  Cr.  &  M .  240L 
Wilkinson  r.Malin.  Where  the  writ 
of  error  was  returnable,  and  no  tran- 
script removed,  it  was  held  by  Bayley 
B.,  that  the  defendant  might  sue  out 
execution  on  the.  original  judgment 
instead  of  signing  judgment  of  non 
pros.  1  Cr.  &  M.  860.  Dow  v.  Clark. 
1  Chitt.  Archb.  369.  7th  ed.]. 

(i)  [And  now  by  stat  11  G.  &  1  W. 
4.  c  70.  s.  8.  "  a  transcript  of  the  record 
"  only  shall  be  annexed  to  the  return  of 
"  the  writ,  and  the  court  of  error,  after 
"  errors  are  duly  assigned  and  issue  in 
•<  error  joined,  shall,  at  such  time  as  the 
"  judges  shall  appoint,  either  in  term  or 
«  vacation,  review  the  proceedings  and 
"  give  judgment  as  they  shall  be  ad- 
"  vised  thereon."  j 
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brought  in  parliament,  on  a  jadgment 
in  the  King's  Bench,  the  chief-justice 
goes  in.  person  into  the  House  of  Lords, 
with  the  record  itself  and  a  transcript, 
which  is  examined  and  left  there ;  and 
the  record  is  brought  back  again  into 
the  King's  Bench,  and  if  the  judgment 
be  affirmed,  that  court  may  grant  exe- 
eution  itself.  1  Rol.  Abr.  758.  ph  10. 
On  a  writ  of  error  from  the  Common 
Pleas,  the  chief-justice  certifies  only  the 
body  of  the  record ;  for  the  original  and 
judicial  writs  remain  with  the  officers, 
and  are  never  certified  but  when  error 
is  assigned  for  want  of  them.  Cro.  Eliz. 
84.  Robsert  V.  Andrews. 

After  the  transcript  has  been  returned 
and  filed,  1  Ld.  Raym  329.  Acourt  y. 
Swiftj  the  plaintiff  in  error  may  in  the 
court  ahove  move  to  amend  the  writ  of 
error,  or  the  defendant  in  error  to 
quash  it,  or  it  may  abate,  or  be  dis- 
continued. Great  certainty  was  for- 
merly required  in  making  the  writ  of 
error  agree  with  the  record,  and  no  de- 
fects therein  were  amendable ;  but  now 
by  statute  5  Geo.  1.  c.  13.  <<ali  writs 
'<  of  error,  wherein  there  shall  be  any 
<<  variance  from  the  original  record,  or 
^  other  defect,  may  and  shall  be  amend- 
**  ed  and  made  agreeable  to  such  re- 
**  cord  by  the  respective  courts  where 
*<  such  writs  of  error  shall  be  retum- 
<<  able."  Since  which  it  is  become  the 
practice  to  amend  the  writ  of  error,  as 
a  matter  of  course,  without  costs.  2  Str. 
863.     Ibid.  902.    Gardner  v.  Merretf. 


S.  C.  2  Ld.  Raym.  1587.  As  to  cases  in 
'  which  the  court  will  amend,  see  1  Str. 
682,  683.  Lady  Cass  v.  TUie.  2  Str. 
892.  Sword-blade  Company  Y,Dempsey. 
Cowp.425.  Verelstv,Rirfael(h)  Where 
judgment  is  signed  in  a  term  subse* 
quent  to  that  in  which  the  writ  of  error 
was  returnable,  it  is  a  fault  not  amei^- 
able  by  the  statute,  for  it  would  be  to 
amend  contrary  to  the  truth  of  the 
case.  2  Str,  807.  Wright  v.  Canning. 
S.  C.  2  Ld.  Raym.  1531. 

Or  the  defendant  in  error  may  move 
to  qtutsh  the  writ,  which  in  general  is 
for  some  fault  or  defect  that  is  not 
amendable  by  the  above  statute;  and 
such  application  should  be  made,  either 
to  the  court  of  Chancery,  from  whence  it 
issues,  or  to  the  court  wherein  it  is  return- 
able. Doug.  350.  Llogd  y.  SkutL  {I) 
We  have  already  shewn,  that  where 
there  are  several  parties  who  are 
aggrieved  by  a  judgment,  and  the  writ 
is  brought  by  some  or  one  of  them 
only,  the  court  will  quash  it :  but  where 
one  of  several  parties  to  a  judgment, 
who  is  not  aggrieved  by  it,  joins  in 
bringing  a  writ  of  error,  it  n»y  be 
amended  by  striking  out  his  name,  and 
will  stand  good  for  the  other  parties. 
2  Str.  892.  Sword-Made  Company  v. 
Dempsey.  Cowp.425.  Vereistv.BirfaeL 
And  it  may  be  quashed  as  to  one  judg- 
ment, and  stand  good  for  another;  as 
where  bail  brought  a  writ  of  error  as 
well  on  the  judgment  against  the  prin- 
cipal in  the  original  action,  as  on  the 


(k)  See  also  5  Taunt  82.  Jampaya  v. 
DePayba.  2  Smith,  Rep.  259.  Barnard 
V.  Guy.  1  Chitt  Rep.  369.  Bmns  v. 
Pratt     Tidd's  Pract  1206. 

([)  [In  Snook  V.  Mattock,  5  A.  & 
£.  239.  S.  C.  6  N.  &  M.  783.,  the  court 
of  Exchequer  Chamber  quashed  a  writ 
of  error  brought  on  a  feigned  issue,  on 
the  ground  that,  after  such  an  issue  has 


been  tried,  the  form  of  it  ought  not  to 
be  made  the  subject  of  a  writ  of  error ; 
but  the  court  of  K.  B,  appeared  to  en- 
tertain some  doubt  whether  the  court 
of  error  had  power  to  quash  the  writ 
unless  for  error  on  the  face  of  it.  As 
to  quashing  the  writ  as  having  been 
brought  against  good  faith,  see  antd, 
p.  101  k,  note  (a?).] 
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award  of  execution  against  them  on  a 
scire  faeiaSf  the  writ  was  quashed  as  to 
the  judgment  against  the  principal,  be- 
cause the  bail  cannot  have  error  on  the 
judgment  against  him,  and  stood  good 
as  to  the  judgment  against  them  on  the 
scire  fadas^  1  Ld.  Raym.  328.  Burr  v. 
AUwood.  S.  C.  Carth.  447.  Lill.  £nt 
825. 290.  Costs  are  payable  in  all  cases 
on  quashing  a  writ  of  error,  even  though 
none  were  recoverable  in  the  original 
action;  1  Str.  262.  Archbishop  of  Dtdh 
lin  V.  Dean  of  Dublin.  Ibid.  606. 
Cowperv,  Oinger,  2  Str.  134.  Refindoz 
V.  Randolph.  Cas.  temp.  Hardw.  137. 
Raicliffy.  Burton:  it  being  enacted  by 
statute  4  Ann.  c.  16.  s.  25.,  "  that  upon 
*^  quashing  any  writ  of  error  for  variance 
^'  from  the  original  record,  or  other  de- 
^<  feet,  the  defendant  in  error  shall  re- 
<<  cover  against  the  plaintiff  issuing  out 
^<  such  writ,  hb  costs,  as  he  should  have 
'<  had  if  judgment  had  been  affirmed, 
<<  and  to  be  recovered  in  the  same  man- 
*<ner;"  wliich  .costs  include  those  of 
quashing  the  writ  of  error ;  2  Ld. 
Raym.  1403.  Ginger  v.  Cowper;  unless 
where  the  writ  is  quashed  by  reason  of 
the  defendant  in  error  having  entered 
continuances  on  the  roll  until  the  term 
subsequent  to  the  return  of  the  writ  of 
error,  and  then  signed  judgment^  where- 
by the  writ,  as  we  have  already  seen, 
becomes  void ;  in  which  case  the  plain- 
tiff is  not  liable  to  costs  on  quashing  it ; 
1  Str.  139.  Gould  \.  CouUhurst ;  but 
the  court  will  make  the  defendant  in 
error  pay  the  costs.  2  Str.  834.  R^in- 
doz  V.  Randolph. 


So  a  writ  of  error  may  abate;  as 
where  the  plaintiff  in  error,  or  one  of 
several  plaintiffs  in  error,  dies  before 
errors  assigned ;  in  which  case  the  de- 
fendant in  error  must  sue  out  a  scire 
facias  quare  execuiionem  non  against  the 
executors  in  the  former  case,  and  the 
survivors  in  the  latter,  to  revive  the 
judgment,  before  he  can  sue  out  execu- 
tion ;  for  though  in  the  latter  case  the 
death  of  one  of  the  plaintiffs  in  error 
would  have  made  no  alteration  of  the 
record,  if  no  writ  of  error  had  been 
sued  out,  because  the  executor  of  the 
deceased  would  not  be  liable  to  an  exe- 
cution hj  fieri  facias  or  capias  ad  saiis* 
faciendum^  though  he  would  to  an  elegiiy 
yet  a  writ  of  error  is  a  supersedeas^ 
which  continues  until  the  court  is  ap- 
prised of  the  abatement  of  the  writ  by 
a  scire  facias.  Yelv.  206.  Spencer  v. 
Rutland.  1  Salk.261.  Howard y.PiU. 
S.  C.  Carth.  236.  1  Ld.  Raym.  244. 
Penoyer  v.  Brace.  S.  C.  1  Salk.  319. 
Carth.  404.  (m)  But  if  he  die  after 
errors  assigned,  the  writ  does  not  abate, 
but  the  defendant  may  join  in  error, 
and  proceed  to  have  the  judgment 
affirmed  if  not  erroneous,  and  where 
there  was  only  one  plaintiff  in  error, 
must  afterwards  revive  it  against  his 
executors.  But  a  writ  of  error  does  in 
no  case  abate  by  the  death  of  the  de» 
fendani  in  error,  whether  before  or  after 
errors  assigned;  1  Ld.  Raym.  439. 
Wicket  V.  Cremer.  S.  C.  1  Salk.  264. 
Yelv.  1 13.  Bromley  v.  Littleton.  Ibid. 
208.  Spencer  v.Rtaland;  or  of  one  of 
several  defendants  in  error;  but  his 


(m)  See  also  7  East,  296.  Lord  Kin- 
naird  v.  LyaH  S.  P.  as  to  a  single 
plaintiff.  But  a  writ  of  error  does  not 
abate  by  the  death  of  one  of  several 
plaintiffs;  1  B.  &  A.  586.  Clarke  v. 
Rippon  :  for  the  8  &  9  W.  3.  c.  11.  s.  7. 
applies  to  writs  of  error ;  and  it  will  be 
observed,  that  the  cases  cited  above 


were  all  decided  previously  to  the  pass- 
ing of  that  statute.  In  case  of  such  a 
death,  the  defendant  in  error  should 
suggest  it  on  the  roll,  and  give  a  rule 
to  the  surviving  plaintiff  to  assign  the 
errors.  Ibid.  587.  [See  post,  101  «, 
note  («).] 
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death  being  suggested  on  the  roll,  the 
vrit  of  error  proceeds  against  the  sur- 
vivors. See  the  form  of  the  suggestion, 
Lill.  £nt.  217.  If  he  die  before,  and 
the  plaintiff  will  not  assign  errors,  the 
executors  of  the  defendant  in  error,  or 
the  surviving  defendant,  may  have  a 
scire  facias  quare  exectUionem  non  to 
compel  him (m);  iSalk.SG^.  Wicket  y^ 
Creamer,  Barnes,  432.  Wright  v.  TVe- 
weeke.  Tidd*s  Pract.  K.  B.  1128, 1 1 29. 
2d  ed. ;  or,  if  he  die  after,  the  exe- 
cutors, or  surviving  defendants,  must 
proceed  as  if  the  defendant  were  living, 
till  judgment  be  affirmed,  and  then  in 
case  there  was  only  one  defendant  in 
error,  his  executors  must  revive  it  by 
scire  facias;  but  execution  cannot  be 
taken  out  pending  Ihe  writ  of  error. 
Tidd's  Pract  K.B.  1129.  2d  ed.  And 
in  order  to  compel  the  executors  or 
administrators  to  join  in  error,  the  plain- 
tiff may  sue  out  a  scire  facias  ad  audi^ 
en^um  errores  against  them,  1  Vent. 
34.  Anon.  1  Salk.  264.  Wicket  v. 
Creamer^  either  generally  or  by  name, 
though  the  better  way  seems  to  be  to 
sue  it  out  generally.  2  Bulst  230,  231. 
Huxley  v.  Harrison. 

The  writ  of  error  becomes  ineffectual 
if  the  chief-justice  die  before  he  has 
made  his  return ;  and  the  defendant  in 
error  may  take  out  execution  by  leave 
of  the  court ;  but  if  he  (jlo  it  without^ 
the  execution  is  irregular.  Barnes,  201. 
Cranbome  v.  Quefinel,  Olorenskaw  v. 
Stani/forthy  and  Hayes  v.  Thomfym. 
If,  however,  the  return  be  signed  by  the 
chief-justice  in  his  lifetime,  the  writ 
does  not  abate,  but  the  record  may  be 
certified  afterwards.  1  Sid.  268.  Allen 
V.  Shaw.  Tidd's  Pract.  K.  B.  1130. 
2ded. 


A  writ  of  error  in  the  House  of  Lords 
does  not  now  determine  by  Ihepraro^ 
gation  of  parliament,  though  formerly 
it  was  otherwise ;  1  Vent.  266.  Anon* 

1  Lev.  165.  Prichard's  case.  2  Lev. 
93.  Goftofi  V.  Sedgwick  ;  or  even  upon 
a  dissolution  ;  but  all  appeals  and  writs 
of  error  continue  in  the  same  state  they 
were  then  in.  Sir  T.  Raym.  383,  384. 
Com.  Dig.  Parliament  (P.  2.). 

So  a  writ  of  error  may  abate  by  the 
act  of  the  party,  as  where  it  is  brought 
by  a  feme  sole,  who  afterwards  mar- 
ries, the  writ  abates  by  her  marriage, 
and  the  court  will  give  the  defendant 
in  error  leave  to  take  out  execution, 
though  she  and  her  husband  have 
brought  a  second  writ  of  error.  2  Str. 
880.  Bulkr  v.  Pinna.  Ibid.  1015. 
Jenkins  v.  Hates.  But  bankruptcy  is 
no  abatement  of  a  writ  of  error.  1  T. 
R.  463.  Kretchman  v.  Beyer. 

If  the  writ  of  error  be  not  quashed 
or  abated,  the  plaintiff  in  error  should, 
after  the  record  is  cei:tified,  forthwith 
proceed  to  assign  his  errors ;  and  if  he 
do  not,  the  defendant,  in  error,  in  order 
to  compel  him,  should  in  the  King's 
Bench  sue  out  a  wriiof  scire  facias  quare 
executioficm  non  ;  3  Burr.  1792.  Knoxv* 
Castello.  2  T.  11.  17.  Samhridge  v. 
Housley.  2  Leon.  107.pl.  135.  See  the 
form  of  the  writ,  Tidd's  PracL  Forms, 
425.  2  Leon.  107.  pi.  135.;  and  if, 
upon  such  writ,  the  plaintiff  in  error 
does  not  assign  errors,  but  suffers  judg- 
ment to  pass  by  default  upon  scire  fed, 
or  two  nihils  returned,  no  errors  assign- 
ed afterwards  shall  prevent  execution. 

2  Bac.  Abr.  216.  Garth.  40,  41.  Mosely 
y.  Cocks,  (n) 

And  as  the  scire  facias  is  only  used  as 
a  method  to  compel  an  assignment  of 


(m)  [But  see  Reg.  Gen.  H.  T.  4  W« 
4.  r.  11.  post,  note  (n).] 

(n)  And  the  defendant  might  in  such 
case  take  out  execution,  though  he  had 


served  the  plaintiff  with  a  rule  to  assign 
errors  which  had  not  expired.  15  East, 
204.  Wright  v.  Peckham.  [But  now 
by  Reg.  Gen.  H.  T.  4  W.  4.  r.  1 K  «  no 
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errors,  the  plaintiff  in  error  is  not  per- 
mitted to  plead  to  it ;  2  SelLPrac.  376. ; 
but  if  errors  are  assigned,  before  the  ex« 
piration  of  the  rule  to  appear  to  the  scire 
faciast  all  further  proceedings  upon  it 
are  stayed. 

But  it  frequently  happens  that  the 
errors  assigned  are  the  want  of  an  origi- 
nal writ,  or  warrant  of  attorney  (o),  or 
some  other  matter  necessary  to  render 
the  record  perfect  or  complete ;  which 
is  termed  **  alleging  dimimUian  "  of  the 
record.  For  if  the  judges  of  the  Com. 
mon  Pleas,  or  other  judges,  upon  a  writ 
of  error,  do  not  certify  all  the  record, 
the  party  that  sues  the  writ  of  error  may 
allege  diminution  of  the  record^  and 
pray  a  writ  to  the  justices  who  certified 


the  record  before  to  certify  the  whole 
of  it  2  Bac.  Abr.  20*.  F.  N.  B.  -57, 
58. 7th  ed.  A  man  cannot  allege  di- 
minution contrary  to  the  record  which 
is  certified,  as  if  on  a  writ  of  error  the 
judgment  certified  is,  that  the  defendant 
should  be  '<  in  misericardioy**  the  de- 
fendant in  error  cannot  allege  for  dimi- 
nution, that  the  record  is  guodcapiatuTf 
because  it  is  contrary  to  the  record  cer- 
tified. 2  Bac.  Abr.  20^  1  Rol.  Abr. 
764.  (L.)  pi.  1,  2.  Nor  can  diminu- 
tion be  alleged  upon  a  writ  of  error 
brought  on  a  judgment  in  an  inferior 
court;  1  Sid.4(X  Bedding's  case,  147* 
Smith  v.  Smith.  364.  Rex  v.  Enott. 
1  Salk.266.  Hale  v.  Ciare  (p) ;  though 
it  may  be  alleged  in  error  upon  a  judg-  • 


"  rule  to  allege  diminution  or  rule  to 
**  assign  errors,  nor  scire  facias  guare 
'*  executUmem  non,  shall  be  necessary, 
^'  in  order  to  compel  an  assignment  of 
«<  errors ;  but  within  eight  days  after  the 
"  writ  of  error,  with  the  transcript  an- 
^*  nezed,  shall  have  been  delivered  to 
"  the  clerk  of  the  errors  of  the  court 
"  of  error,  or  to  the  signer  of  the  writs 
*'  in  the  King's  Bench  in  cases  of  error 
"  to  that  court,  or  within  twenty  days 
"  after  the  allowance  of  the  writ  of 
"  error  in  cases  of  error  coram  nobis 
*'  or  coram  vobiSy  the  plaintiff  in  error 
'*  shall  assign  errors ;  and  in  failure  to 
«*  assign  errors,  the  defendant  in  error, 
"  his  executors  or  administrators,  shall 
"  be  entitled  to  sign  judgment  of  non 

*'prosr2 

(o)  [The  want  of  a  warrant  of  at- 
torney can  no  longer  be  assigned  as 
error;  for  by  Reg.  Gen.  ff.  714  W. 4. 
r.  4.  *'  no  entry  shall  be  made  on  record 
''  of  any  warrants  of  attorney  to  sue  or 
«  defend."] 

(p)  [If  the  transcript  returned  by  the 
judge  of  the  inferior  court  does  not 
contain  the  whole  of  the  proceedings 
below,  the  proper  course  is  to  apply  to 


the  superior  court  for  a  rule,  calling  on 
the  inferior  judge  to  amend  and  com- 
plete the  transcript  3  Bing.  N.  S.  786. 
Overton  v.  Swettenham.  4  Scott,  483. 
S.  C.  But  where  by  the  proceedings  of  a 
local  court  returned  into  K.  B.  on  writ 
of  error,  it  appeared  that  the  declaration 
below  charged  that  the  defendant'  was 
indebted  to  the  plaintiff,  within  the 
jurisdiction,  for  money  then  and  there 
lent ;  and  on  motion  made  in  K.  B.  by 
the  plaintiff  in  error,  that  the  transcript 
sent  up  might  be  amended  by  striking 
out  the  words  "  then  ^nd  there,'*  and 
making  it  correspond  with  the  record 
as  it  was  when  the  writ  of  error  was 
allowed,  and  it  was  stated  on  affidavit, 
that  the  words  were  inserted  by  the 
court  below  (af^er  hearing  the  parties 
on  summons)  subsequently  to  the  al- 
lowance of  the  writ ;  it  was  held  that 
the  court  of  Q.  B.  could  not  notice  the 
document  returned  as  a  transcript^  but 
must  consider  it  as  the  record^  and  could 
not  amend  it  on  this  application.  1  A. 
&  £.  608.  Salter  v.  Slade.  3  N.  &  M. 
717.  S.  C.  See  also  1  A.  &  E.  615. 
France  v.  Parry, 1^ 
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ment  in  Wale»  (q)  and  counties-palatine; 
1  Sid.  147.  S64!b ;  for  they  are  superior 
courts.  See  1  Saund.  73.  Peacock  v, 
BeU. 

An  a«n^iii«ii<of  error  is  in  the  nature 
of  a  declaraiionf  and  is  either  of  error  in 
factf  or  error  in  law.  The  former  con- 
sist of  matters  of  fact  not  appearing  on 
the  face  of  the  record,  which,  if  true, 
prove  the  judgment  to  have  been  erro- 
neous; as,  that  the  defendant  in  the 
original  action,  being  under  age,  ap^ 
peared  by  attorney  (r);  that  a  feme 
plaintiff  or  defendant  was  under  cover- 
ture at  the  time  of  commencing  the 
action;  or  that  the  plaintiff  or  defendant 
died  before  verdict  or  interlocutory 
judgment.  See  the  form  of  assigning 
those  errors  in  fact,  and  issues  thereon, 
in  Tidd's  Pract  Forms,  485^490.  An 
assignment  of  errors  in  fact  must  con- 
clude with  a  verification  («) ;  1  Burr. 
4*10.  Sheepshanks  v.  Lucas.  Garth. 
367-  Walker  v.  Stokoe  ;  and  in  assigning 
the  death  of  the  defendant  in  error  be- 
fore verdict,  or  interlocutory  judgment, 
the  assignment  ought  not  to  conclude 
in  the  common  way,  but  by  praying  a 
scire  facias  ad  audiendum  erroressLgainst 
the  executor  or  administrator  of  the 
defendant  in  error;  (see  the  form  of 
such  an  assignment  in .  Tidd's  Pract 
Formsi  487,  488. ;)  and  if  the  sheriff 
return  that  he  is  alive,  then  he  may 
come  in  and  plead  in  nulla  est  erratum  ; 
Garth.  339.  Edmonds  v.  Probert;  or  his 


attorney  may  appear  for  him,  and  say 
that  he  is  alive ;  1  Sid.  93.  Dove  r. 
Darcen.  Sir  T.  Raym.  59.  S.G.;  but 
if  the  sheriff  return  that  he  has  warned 
the  executor  or  administrator,  that  will 
be  a  sufficient  ground  for  the  court  to 
proceed  to  examine  errors.  Garth.  389. 
Edmonds  v.  ProberL 

Errors  in  law  are  common  or  speciaL 
The  common  errors  are,  that  the  decla* 
ration  is  insufficient  in  law  to  nudntatn 
the  action,  and  that  the  judgment  was 
given  for  the  plaintiff  instead  of  the 
defendant,  or  vice  versd.  Tidd's  Pract. 
K.  B.  1 141.  and  Pract  Forms,  490.  502. 
507>  508.  Special  errors  are  the  want 
of  an  original  writ,  bill,  or  warrant  of 
attorney  (f)  or  other  matter  appearing  on 
the  face  of  the  record,  which  shews  the 
judgment  to  have  been  erroneous. 
Tidd's  Pract  K.  B.  1 141.  Pract  Forms, 
490,  491.  493.  503.  The  plaintiff  may 
assign  several  errors  in  law,  but  only 
one  error  in  fact ;  F.  N.  B.  45.  E.  7th 
ed. ;  and  he  cannot  assign  error  in 
fact,  and  error  in  law  together,  for  they 
are  distinct  things  and  require  different 
trials.  2  Bac.  Abr.  217.  2  Ld.  Raym. 
883.  BurdeU  v.  Wheatly.  1  Str.439. 
Jeffry  V.  Wood.  1  Rol.  Abr.  761.  (E.) 
pi.  1.  It  seems  to  be  a  general  rule, 
that  nothing  can  be  assigned  for  error 
that  contradicts  the  record;  1  Rol.  Abr. 
758.  pi.  8.  1  Str.  684.  HeOnU  v.  Held. 
S.G.  2  Ld.  Raym.  1414.  1  Wils.  85. 
Bradbum  v.  Taylor^  2  Bac.  Abr.  217. 


{q)  [These  courts  were  abolished  by 
Stat  1  W.4.C70.S.  14.] 

(r)  [If  an  infant  assigns,  by  attorney, 
for  error  that  he  has  improperly  appear- 
ed in  the  action  by  attorney  instead  of 
guardian,  it  is  not  a  mere  irregularity 
but  a  ground  of  error :  Still  the  court 
will,  on  application,  set  the  assignment 
aside,  and  allow  the  plaintiff  in  error  to 
assign  by  guardian.  3  Dowl.  70.  Beven 


V.  Cheshire^  coram  Litdedale  J.  It  is 
not  a  ground  of  error  coram  vobis  that 
the  writs  of  venire  facias  and  distrin- 
gas juratores  are  returned  with  only 
one  panel  annexed  successively  to  both 
writs.  1  M.  &  W.  740.  Archbold  r. 
Smith.'] 

(s)  [4  B.  &  Ad.  90. 95.  Castledine  v. 
Mundy^  Accord.'] 

(t)  [See  ante,  p.  101  v,  note  (o).] 
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Cro.  Jac.  28.  Hudson  v.  Banks.  1  Lev. 
76.  MoUns  v.  Weiby.  Ibid.  310.  1  Salk. 
262.  Lampton  v.  CoUingwood  (ti) ;  or 
was  for  the  advantage  of  party  assigniog 
it ;  2  Bac  Abr.  22a  1  Str.  382.  8 
Rep.  59.  a.  Beechers  case.  5  Rep.  39.  b. 
F.  N.  B.  48.  (F.)  7th  ed.  Antd,  46. ; 
or  that  is  aided  hj  appearance ;  1  Rol. 
Abr.  779.  (L.)  pL  1,  2.  Cro.  Eliz. 
582.  Thortmgkgood  v.  Scroggs ;  or  by 
not  being  taken  advantage  of  in  due 
time.  1  Rol.  Abr.  782.  (P.)  pi.  1. 
&  2  Bac.  Abr.  221.  2  H.  Black.  267. 
299.  Lonsdale  v.  lAuUdaU.  Thus  a 
man  shall  never  assign  that  for  error, 
which  he  might  have  pleaded  in  abate- 
ment So  if  A  feme  covert  bring  an  ac- 
tion in  her  own  name  by  attorney,  and 
the  defendant  pleads  in  bar  to  the  action, 
he  cannot  afterwards  assign  the  cover- 
ture for  error.  Garth.  124.  Coan  v. 
Bowles,  So  where  the  sheriff  who  re- 
turns the  panel  was  brother  to  him  for 
whom  the  verdict  passed,  yet  if  the  party 
does  not  challenge  the  array,  it  is  no 
error.  1  Rol.  Abr.  782.  (PI.)  pL  2.  Bro. 
Error,  34.  2  Bac  Abr.  222.  Where  the 
assignment  has  been  merely  calculated 
for  delay,  the  court  have  in  some  in- 
stances set  it  aside.  1  Str.  141.  Chartres 
V.  Cusaick.  2  Str.  899.  Moore  v.  Good- 
right  Lill.  £nt.  228.  in  marg.  {x) 

If  the  plaintiff  assign  for  error  the 
want  of  an  original  writ,  bill,  or  war- 
rant of  attorney,  &c,  or  that  it  is  bad 
in  point  of  law,  he  should  regularly  take 
out  a  certiorari  to  verify  his  errors. 
Tidd's  Pract.  K.  B.  1142, 1143. (^r);  for 


it  is  a  rule  that  judgment  cannot  be  re- 
versed for  want  of  an  original  writ,  bill, 
or  warrant  of  attorney,  nor  for  any  sup- 
posed error  or  defect  therein,  without 
a  certiorari  to  bring  such  original  writ 
before  the  court  9  Edw.  4.  32.  b.  Bro. 
Error,  90.  S.  C.  2  Ld.  Raym.  1398. 
Brewe  v.  Rose.  Ibid.  1441.  Graddk  v. 
Tyson.  Gas.  temp.  Hardw.  118,  119. 
Franklyn  '  v.  Reeves.  Com.  Rep.  115. 
Sterling  v.  Tanner.  2  Ld.  Raym.  1047* 
Davenant  v.  Rafton.  See  the  forms  of 
thecerft'orart,  Tidd's  Pract  Forms,  492. 
494.  504,  505.  Thes.  Brev.  68,  69, 70. 
76.    2  Sell.  Prac  415,  416. 

The  want  of  an  original  writ  is  aided 
e^ier  verdict  by  statute  18  Eliz.  c.  14., 
which  has  been  extended,  by  an  equi- 
table construction,  to  the  want  of  a  biU 
upon  the  file:  Hob.  130.  Wilson*^ 
case.  Ibid.  264.  WilUs  v.  Woodhouse. 
Ibid.  281,  282.  Earl  of  Clanrickard's 
case:  but  not  after  judgment  by  de- 
fault or  confession;  4  Ann.  c.  16.  s.2.; 
or  upon  demurrer,  or  nttl  tiel  record* 
Therefore,  if  the  want  of  an  original 
after  verdict  be  assigned  for  error,  the 
defendant  in  error  may  confess  it  by 
pleading  in  nuUo  est  erratum;  but  if  a 
writ  of  error  be  brought  after  a  judg- 
ment by  default,  &c.,  it  is  usual  for  the 
defendant  in  error,  if  there  be  no  ori- 
ginal sued  out,  to  present  a  petition  to 
the  master  of  the  rolls,  praying  that  the 
cursitor  of  the  county  where  the  venue 
is  laid,  may  be  directed  to  issue  an  ori- 
ginal with  a  proper  return,  which  is 
ordered  accordingly.  —  See  the  form  of 


(u)  [2  B.  &  Ad.  362.  Rex  v.  Carlisle. 
Ant^  Vol.  I.  p.  250/,  note  (6).] 

(x)  [By  Reg.  Gen.  ^.  T.  4  W.4.  r.12. 
'^  the  assignment  of  errors  and  subse- 
^<  quent  pleadings  thereon  shall  be  de- 
^'  livered  to  the  attorney  of  the  opposite 
"  party,  and  not  filed  with  the  officer  of 
«  any  court."] 


(y)  [The  want  of  a  warrant  of  at- 
torney can  no  longer  be  assigned  for 
error(seeantd,p.  lOi  v,  note(o));  nor  the 
want  of  an  original  writ  or  bill,  the 
mode  of  proceeding  by  them  being 
abolished;  consequently,  a  certiorari 
for  verifying  the  assignment  of  errors 
is  now  unnecessary.] 
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the  petition,  9in^fiat  and  order  thereon, 
Tidd's  Pract.  Forms,  479,  480,  481. 
Sell.  Prac.  418.  {z) 

The  plaintiff  in  error  can  have  but 
one  writ  of  certiorari^  a  second  writ 
being  never  graiited  to  reverse^  though 
it  may  to  affirm  a  judgment.  2  Str.  765. 
Merryfidd  v.  Berrey.  Ibid.  819.  Bowers 
Y.  Mann,  S.  P.  But  if  it  be  certified 
on  the  plaintiff's  writ  that  there  is  no 
original,  or  warrant  of  attorney,  or  one 
that  is  bad,  or  warrants  not  the  de- 
claration, the  defendant  in  error  may, 
at  any  time  before  in  nuUo  est  erratum 
pleaded,  make  a  suggestion  that  there 
is  an  original  writ  or  warrant  of  attor- 
ney^ or  a  good  one,  of  a  different  term, 
or  even  of  the  same  term  with  the  pla^ 
cita^  and  pray  a  certiorari  for  certifying 
it ;  and  if  a  good  original  be  returned, 
the  court  will  not  inquire  when  it  was 
filed ;  or  if  a  bad  original  was  before 
certified,  they  will  disregard  it,  and 
apply  the  record  to  that  which  is  good. 


and  will  support  the  judgment.  Cro* 
Car.  91  •  Howell  John  v.  TTiomas.  Cro. 
Jac.  277.  Smith  v.  Skipwith.  1  Salk. 
266.  Bumaby  v.  Sanderson,  6  Mod. 
174.  S.C.  lRol.Abr.765.pl.  8.  Cro- 
Jac.  ISO,  ISl.  Marhamv.Pescod.  Ibid. 
597.  Johns  v.Bowen.  Com.  Rep.  118. 
1  Salk.  267.  Bumaby  y.  Saunderson.  2 
Ld.Raym.l476.  Shipmanv.Lethieuller^ 
Tidd's  Pract  K.  B.  1148,  1149.  (a) 

The  plaintiff  in  error,  after  he  has 
assigned  his  errors,  may  have  a  sdre 
facias  ad  audiendum  errores  against 
the  defendant,  who  thereupon  may  ap- 
pear and  plead  nuUo  est  erratumj  or  a 
release,  &c  2  Bac.  Abr.  207.  How- 
ever, in  practice,  it  is  usual  for  the  de<- 
fendaut  in  error  by  consent  to  take 
notice  voluntarily  of  the  assignment  of 
errors;  which  consent  is  testified  by 
his  pleading  in  nullo  est  erratum^  and 
then  there  is  no  occasion  for  a  scire 
faci€U  ad  audiendum  errores.  Carth.41. 
Moseley  v.  Cocks*  (b)    See  the  form  of 


(z)  But  where  the  plaintiff  below 
lays  his  venue  in  a  county  palatine,  he 
cannot  supply  the  want  of  an  original  in 
this  manner,  because  there  is  no  officer 
there  to  grant  it;  and  the  court  will 
not,  under  these  circumstances,  amend 
the  declaration  by  changing  the  venue. 
7  Taunt.  466.  MiUington  v.  Goodwin. 

(a)  So  a  bill  may  be  filed  to  warrant 
a  judgment  after  the  want  of  a  bill  has 
been  assigned  for  error ;  for  if  there  is 
a  bill  on  the  file  of  the  proper  term,  the 
court  will  not  inquire  how  it  came  there. 
1  Taunt  125.  French  v.  Cook.  2  H. 
Black.  608.  Parrot  v.  Spraggon. 

(6)  [And  now  by  Reg.  Gen.  H.  T. 
4  W.  4.  f.  13.,  "  no  scire  facias  ad  au' 
<<  diendum  errores  shall  be  necessary, 
*^  unless  in  case,  of  a  change  of  parties ; 
*^  but  the  plaintiff  in  error  may  demand  a 
<<  joinder  in  error,  or  plea  to  the  assign- 
**  ment  of  errors,  and  the  defendant  in 
**  error,  his  executors  or  administrators, 


shall  be  bound  within  twenty  days 
after  such  demand  to  deliver  a  joinder 
or  plea,  or  to  demur,  otherwise  the 
judgment  shall  be  reversed." 
**  Provided,thatif  in  any  case  the  time 
allowed  as  hereinbefore  mentioned  for 
getting  the  transcript  prepared  and  ex. 
amined,  for  assigniQg  errors,  or  for  de- 
livering a  joinder  in  error,  or  plea,  or 
demurrer,  shall  not  have  expired  before 
the  tenth  day  of  August  in  any  year, 
the  party  entitled  to  such  timeshall  have 
the  like  time  for  the  same  purpose  after 
the  twenty-fourth  day  of  October, 
without  reckoning  any  of  the  days 
before  the  10th  of  August" 
*^  Provided  abo,  that  in  all  cases  such 
time  may  be  extended  by  a  judge's 
order.'* 

'*  Provided  also,  that  in  all  cases  of 
writs  of  error  to  reverse  fines  and  com- 
mon recoveries,  a  scire  facias  to  the 
terretenants  shall  issucasheretofore."J 
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the  scire  fadas.  Thes.  Brev.  229.  231. 
236.  2Cromp.  354.  Tidd's  Pract. 
Forms,  495.  497. 

To  an  assignment  of  errors  the  de- 
fendant may  plead  or  demur.  Pleas  in 
error  are  common  or  special.  The 
eomnum  plea,  or  Joinder  as  it  is  more 
frequently  called,  is  in  nuUo  est  erra- 
tum ;  which  is  in  the  nature  of  a  de- 
murrer, and  at  once  refers  the  matter 
of  law  arising  thereon  to  the  judgment 
of  the  court  Tidd's  Pract  K.  B.  1 1 50, 
1151.  (c) 

If  an  error  in  fact  be  well  assigned, 
and  the  defendant  in  error  would  put  in 
issue  the  truth  of  it,  he  ought  to  deny 
the  fact,  and  join  issue  on  it,  and  have 
it  tried  by  the  country,  and  not  say  in 
nuUo  est  erratum  ;  for  by  so  doing  he 
acknowledges  the  fact  alleged  to  be 
true.  lRol.Abr.763.(K.)pl.2.  Dyer, 
65  b.  Sir  T.  Raym.  231.  Okeover  v. 
Overbury,  lljey.29^.Grelly.Bichards. 
But  if  the  defendant  would  acknow- 
ledge the  fact  to  be  as  it  is  alleged  and 
yet  insist  that  by  law  it  is  no  error,  he 
ought  to  plead  in  nulla  est  erratum. 
1  Rol.  Abr.  763.  (K.)  pL  3.  But  if  an 
error  be  assigned  that  is  not  assignable, 
or  be  ill  assigned,  as  that  the  court  did 
not  sit,  or  the  defendant  did  not  ap- 
pear, in  nulla  est  erratum  is  no  confes- 
sion, but  shall  be  taken  only  for  a  de- 
murrer. Sir  T.  Raym.  231.  Okeover  v. 
Overhury,  1  Lev.  311.  Cole  v.  Greene. 
Cro.  Jac.  521.  Haydon  v.  Mynn.  1  Rol. 
Abr.  758.  pi.  8.  Cro,  Eliz.  6iS5.  Cross  v. 
Tyrer.  Piommer  v.  Wehh,  cited  in  a 
note  in  2  Ld.  Raym.  1415.  Fitzgib.109, 
1 10.    S.  C.  2  Bac.  Abr.  218.  (rf) 

If  error  be  alleged  in  the  body  of  the 
record,  in  nullo  est  erratum  is  a  good 


plea ;  for  it  puts  the  matter  to  the  judg- 
ment of  the  court,  the  record  being 
agreed  to  be  so.  1  Rol.  Abr.  763.  (K.) 
pi.  4.  cites  9  Edw.  4.  32  b.,  which  see ; 
S.  C.  Bro.  Error,  93.  So  if  error  be 
alleged  in  a  matter  of  record  that  is  not 
of  the  body  of  the  record,  but  in  a  col- 
lateral thing,  as  that  there  is  no  record 
of  resummons,  in  nuUo  est  erratum  is  a 
good  plea ;  for  if  the  plaintiff  in  the  writ 
of  error  does  not,  before  the  plea  is 
entered,  allege  diminution  and  pray  a 
certiorari,  and  procure  a  return  from 
the  inferior  court  that  there  is  not  any 
resummons,  the  assignment  is  of  no 
effect,  but  void,  inasmuch  as  that  is  to 
be  tried  by  the  record  itself;  and  no 
diminution  can  be  alleged,  after  the 
plea  of  in  nullo  est  erratum  pleaded : 
and  though  the  defendant  in  error 
would  confess  the  error,  yet  the  court 
ought  not  to  reverse  the  judgment,  until 
they  are  satisfied  of  the  error  by  the 
record  itself.  1  Rol.  Abr.  764.  pi.  5. 
which  cites  also  9  Edw.  4.  32.  b.  S.  C. 
Bro.  Error,  93.  If  the  plaintiff  in  error 
assigns  error  in  fact  and  error  in  law, 
and  the  defendant  in  error  pleads  in 
nullo  est  erratum,  it  is  a  confession  of 
the  error  in  fact,  and  the  judgment 
must  be  reversed ;  for  he  should  have 
demurred  for  the  duplicity,  upon  which 
the  judgment  would  have  been  affirmed. 
2  Bac.  Abr.  218.  Carth.  338,  339.  Ed- 
mofids  V.  Probert.  2  Ld.  Raym.  883. 
Burdett  v.  Wheatley.  1  Str.  439.  Jeffry 
v.  Wood,  It  is  a  general  rule,  that  after 
the  defendant  in  error  has  pleaded  in 
nullo  est  erratum,  no  diminution  can 
be  alleged ;  Cro.  Eliz.  84.  Robsert  v. 
Andrews.  Moor.  700.  Beare  y.Beacher. 
1  Leon.  22.  Dayrel   v.    Thinn;   and 


(jc)  [A  common  joinder  in  error  to  a 
special  assignment  of  errors  need  not 
be  signed  by  counsel.'  1  M.  &  W.  740. 
Archbold  v.  Smith.'] 

VOL.  II.   PART  I. 


(d)  [2  B.  &  Ad.  362.  367.    Rex  v, 
Carlisle,  Accord.] 
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the  reason  is,  because  it  is  admitted  by 
all  the  parties  that  it  is  a  true  and  per- 
fect record,  and  therefore  neither  party 
shall  be  permitted  to  contradict  their 
own  admission.  F.  N.  B.  58.  note  (a) 
7th  ed.  lSaIk.269.  Carlton  v.Mortagh. 
But  no  admission  of  the  parties  can,  or 
ought  to  restrain  the  court  from  looking 
into  the  record  before  them.  I  Salk. 
270.  Meredith  v.  Davits,  Therefore  it 
is  a  general  rule,  that  at  any  time  pend- 
ing a  writ  of  error,  whether  before  or 
after  errors  assigned^  1  Str.  440.  BeL 
lew  V.  Scotty  or  after  in  ntiUo  est  erra- 
tum pleaded,  the  court  ex  officio  may 
award  a  certiorari.  F.  N.  B.  58.  note 
(a)  1  Rol.  Abr.  764.  (M.)  pi.  4.  1  Salk. 
269.  Carlton  v.  Mortagh.  2  Ld.  Raym. 
1005.  S.  C.  Cas.  temp.  Hardw.  118, 1 19. 
Franklyn  v.  Reeves.  2  Bac.  Abr.  205. 
1  Salk.  270.  Meredith  v.  Davies. 

When  the  plaintiff  assigns  for  error 
the  want  of  an  original,  or  warrant  of  at- 
torney (d)y  and  the  defendant  comes  in 
gratis,  and  confesses  the  matter  assigned 
for  error,  by  pleading  in  nullo  est  erra- 
tum, or  a  release,  without  putting  the 
plaintiff  to  the  necessity  of  suing  out 
a  certiorari  to  verify  his  errors;  the 
court,  for  their  own  information,  may 
award  this  writ,  in  order  if  possible  to 
support  the  judgment.  2  Str.  907. 
Berkley  \.  Howard.  I  Salk.  268.  CarL 
ton  V.  Mortagh.  2  Ld.  Raym.  1005. 
S.  C.  Tidd's  Pract.  K.  B.  1153,  1154. 
So  if  error  is  assigned  in  the  original 
writ,  and  upon  a  certiorari  granted  an 
erroneous  original  is  returned,  upon 
which  in  nullo  est  erratum  is  pleaded^ 
and  afterwards  the  court,  to  inform 
their  conscience,  grants  another  certio* 
rari  for  another  original,  and  upon  this 
a  good  original  is  returned,  the  court 
will  intend  this  to  be  the  original  on 
which   the  judgment  was  given,   and 


therefore  ought  to  affirm  the  judgment 

1  Rol.  Abr.  765.  pi.  9.  But  though  the 
court,  ad  informandam  conscientiam  cu- 
ria, will  award  a  certiorari  to  affirm  a 
judgment,  they  will  never  award  one  to 
reverse  it,  or  make  error.  1  Salk.  269. 
Carlton  v.Mortagh.  2  Str.  765.  Meny- 

Jield  v.  Berrey,  Ibid.  819-  Bowers  v. 
Mann.  Ibid.  907.  Berkley  ▼.  Howard. 
Cas.  temp.  Hardw.  118, 119.  Franklyn 
V.  Beeves. 

Special  pleas  to  an  assignment  of 
errors  contain  matters  in  confession 
and  avoidance ;  Tidd's  Pract  K.  B.  1 154. ; 
as  a  release  of  all  errors,  or  of  all  suits ; 

2  Bac.  Abr.  225 ;  or  the  statute  10  & 
11  W.3.  c.  14.  of  limitations,  namely, 
that  the  writ  of  error  was  not  brought 
within  twenty  years  after  the  signing 
of  the  judgment ;  2  Str.  1055.  Street  t. 
Hopkinson.  Cas.  temp.  Hardw.  345. 
S.  C. ;  to  which  the  plaintiff  may  reply, 
or  demur,  and  proceed  to  trial  or  argu- 
ment Tidd's Pract  K.  B.  1154.  Are- 
lease  of  errors  contained  in  a  warrant  of 
attorney  to  confess  a  judgment  is  good, 
though  given  before  judgment,  pro- 
vided the  release  be  dated  in  the  term 
of  which  the  judgment  b  entered  up. 

2  Str.  1215.  Landon  v.  Bickering,  (e) 
But  where  there  are  several  plaintiffs  in 
error,  the  release  of  one  of  them  shall 
not  bar  the  others.  6  Rep.  25.  a.  Bud- 
dock's  case.  Cro.  £liz.  648,  649.  S.  C. 
Cro.  Jac.  116, 117.  Blunt  v.  Snedston. 

3  Mod.  135.  Hacket  v.  Heme.  In 
pleading  a  release,  the  defendant  must 
lay  a  venue;  but  though  it  be  ill 
pleaded,  yet  if  there  are  no  errors  the 
court  will  affirm  the  judgment  1  Salk. 
268.  Carlton  v.  Mortagh.  S.  C.  2  Ld. 
Raym.  1005.  6  Mod.  206.  2  Bac.  Abr. 
225. 

Issue  being  joined  in  error,  the  pro- 
ceedings are  entered  of  record  (/) ;  Tidd's 


(d)  [See  antfe,  p.  101  v.  note  (o).]  (/)  [But  now  by  Reg.  Gen.  H.  T. 

{e)  [But  see  Reg.  Gen.  H.  T.  4  W.  4.    4  W.  4.  r.  16.  "  no  entry  on  record  of 

No.  3.  ante,  Vol.  11.  72/?.  note  (p).]         "  the  proceedings  in  error  shall  be  ne- 
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Pract.  K.B.  1156.;  and  on  a  writ  of 
error  coram  nobiSy  they  must  be  entered 
on  the  same  roll  as  the  original  judg- 
ment, or  former  writ  of  error,  other- 
wise the  whole  would  be  discontinued, 
^ough  after  verdict  Cro.  Eliz.  155. 
281.  Yates  y.  Windham.  1  Ld.  Raym. 
ISl.Walkery.Stokoe.  Carth.369.  S.C. 
On  a  writ  of  error  from  the  Common 
Pleas  the  entry  is  made  on  different 
rolls,  entitled  of  the  term  the  transcript 
is  brought  in;  Tidd's  Pract  K.  B.  1156.; 
and  begins  with  the  writ  of  error  and 
return,  after  which  the  proceedings  in 
the  Common  Pleas  are  entered  to  the  end 
of  the  final  judgment ;  then  follows  the 
assignment  of  errors;  and  if  it  be  of 
errors  in  law  there  is  an  entry  of  the 
joinder,  with  a  continuance  of  curia  ad- 
visare  vuU ;  see  the  form,  post  102. 
Holdipp  V.  Otway*  See  also  as  to  the 
forms,  2  Sell.  Pract  412— 417.  Tidd's 
Pract  Forms,  310—515  ;  or  if  it  be  of 
errors  in  fact,  the  plea  and  replication, 
&c.  are  next  entered  with  an  award  of 
the  venire  facias.  See  the  form,  Tidd's 
Pract  Forms,  509,  510.  and  Imp.  K.  B. 
602—612.  4th  ed. 

The  ^Q!m\xio\\  judgment  for  the  defend- 
ant in  error,  whether  the  errors  assigned 
be  in  fact  or  in  law,  is  that  the  for- 
mer judgment  be  cffirmed.  See  Tidd's 
Pract.  Forms,  525.  527.  531.  So  on  a 
demurrer  to  an  assignment  of  errors,  in 
fact  and  in  law,  for  duplicity,  the  judg- 
ment is  that  judgment  be  affirmed. 
Yelv.  58.  King  v.  Gosper,    2  Ld.  Raym. 


883.  BurdeUy.Wheadey.  1  Str  439. 
•^^ffilf  v-  Wood.  For  error  infacty  the 
judgment  is,  that  for  the  error  aforesaid 
the  judgment  aforesaid  be  recalled,  re- 
vocetur;  1  Rol.  Abr.805.  pi.  9.;  and  for 
error  in  law,  it  is  that  the  said  judg- 
ment shall  be  reversed.  2  Bac.  Abr. 
230. :  see  Tidd's  Pract  Forms,  526.  (g) 
On  a  plea  of  release  of  errors  found  for 
the  defendant,  the  judgment  is,  that  the 
plaintifi*  be  barred  of  his  writ  of  error, 
and  not  that  the  judgment  be  affirmed  ; 
for  as  the  pleading  of  a  release  is  a  con- 
fession of  errors,  that  would  be  to  af. 
firm  an  erroneous  judgment ;  1  Show. 
50.  KirUy.  Clifton.  1  Str.  683.  Dent 
y.Lingood.  Ibid.  127.  Cunningham  y. 
Houston  ;  and  though  in  the  last  case 
Aston's  Entries,  339.  were  cited,  wliere 
the  entry  is  quod  judicium  affirmetur^ 
yet  the  court  paid  no  regard  to  it  And  ' 
for  the  same  reason,  on  a  plea  of  the 
statute  of  limitations  found  for  the  de- 
fendant, the  judgment  is  the  same  as 
where  a  release  is  pleaded.  2  Str.  1055. 
Street  v.  Hophinson.  S.  C.  Cas.  temp. 
Hardw.  345. 

A  judgment,  being  an  entire  thing, 
cannot  regularly  be  reversed  in  part  and 
affirmed  for  the  residue.  1  Salk.  24. 
Cutting  v.  Williams.  S.  C.  2  Ld.  Raym. 
825.      Carth.  235.  Parher   v.  Harris. 

1  Ld.  Raym.  255.  Richards  y.Comford. 

2  Bac.  Abr.  227,  228.  {h)  As,  where 
several  damages  were  given  on  two 
issues,  and  an  entire  judgment  was  £n- 
teredfor  bothy  and  one  of  the  issues  was 


'  cessary  before  setting  down  the  case 
<  for  argument,  but  after  judgment  shall 

*  have  been  given  in  the  court  of  errors 

*  in  the  Exchequer  Chamber,  either 
'  party  shall  be  at  liberty  to  enter  the 
'proceedings  in  error  on  the  judgment 
'  roll  remaining  in  the  court  below,  on 
'  a  certificate  of  a  clerk  of  the  errors  of 
'  the  Exchequer  Chamber,  of  the  judg- 


<<  ment  given,  for  which  a  fee  of  Ss.  4(f., 
**  and  no  more,  shall  be  charged."] 

(jg)  [A  court  of  error  will  give  judg- 
ment of  reversal,  if  there  be  error  in 
law  apparent  on  the  face  of  the  record, 
though  error  in  fact  only  be  assigned. 
4  B.  &  Ad.  90.  Castledine  v.  Mundy. 
1  Nev.  &M.635.  S.C] 

(A)  But  see  6  Taunt.  645.  Everard 
DD  2 


101  cc 


Jaques  versus  Cesar. 


erroneous,  the  judgment  was  reversed 
for  the  whole.  Cro.  Jac.  424.  Lloyd 
V.  Pearse,  Soy  where  A.  brought  an 
action  on  the  case  against  B.  for  words 
spoken  of  him,  and  for  causing  him  to 
be  indicted,  &c.,  and  the  jury  found  a 
verdict  for  the  plaintiff  as  to  both,  with 
entire  damages  ;  yet  it  being  afterwards 
holden  that  the  words  were  not  action- 
able, the  judgment  was  reversed  in  toto, 
2  Bac.  Abr.  2!28.  in  marg. 

Where  there  are  several  dependent 
judgments,  and  the  principal  one  is  re- 
versed the  other  cannot  be  supported ; 
as  if  a  man  bring  an  action  of  debt  upon 
a  judgment,  and  recover,  if  the  first 
judgment  be  reversed,  the  second  judg- 
ment which  is  founded  upon  it  must  ne- 
cessarily be  reversed  too.  2  Bac  Abr. 
229.  But  the  reversal  of  the  last  judg- 
ment will  not  affect  the  first :  as  if  a 
judgment  be  given  against  executors  in 
an  action  ofdebtj  and,  after  a  scire feuneu, 
judgment  is  given  against  them  to  have 
execution  of  their  proper  goods,  and  a 
writ  of  error  is  brought  upon  both  judg- 
ments, in  this  case  if  the  first  judgment 
be  good,  and  the  last  erroneous^  the  last 
only  shall  be  reversed,  and  the  first  shall 
stand.  1  RoL  Abr.  776.  pi.  11.  5  Rep. 
32  a.  Pettifers  case.  See  the  whole  pro- 
ceedings in  the  writ  of  error  in  this 
case,  Co.  Ent.  268  b.  — 272  a.  S.  P. 
2  Str.  1055.  Street  v.  ffopkinson.  Cas. 
temp.  Hardw.  345.  S.  C. 


So,  if  there  be  several  distinct  and  in- 
dependent judgments,  the  reversal  of 
one  shall  not  affect  the  other ;  as  in  an 
action  of  account,  if  judgment  be  given 
quod  computet^  and  afterwards  auditors 
are  assigned,  and  upon  the  account 
judgment  is  also  given  against  the  de- 
fendant with  damages  and  costs,  and 
a  writ  of  error  is  brought  upon  both 
judgments,  and  the  last  judgment  only 
is  found  erroneous,  in  this  case  the  last 
judgment  only  shall  be  reversed,  and 
not  the  first,  but  that  shall  stand  in 
force ;  for  they  are  two  distinct  and  per- 
fect judgments,  for  the  first  judgment 
is  ideo  oonsideratum  est  quod  computet^  et 
defendens  in  miserieordid.  1  RoL  Abr. 
776.  pL  11.  So  if  the  judgment  con- 
sists of  several  distinct  and  independent 
parts,  it  may  be  reversed  as  to  one  part 
only ;  as  for  costs  alone ;  1  Str.  188. 
Bellew  V,  Aylmer.  2  Ld.  Raym.  893. 
Green  v.  Waller.  S.  C.  cited  2  Ld. 
Raym.  1 534. ;  or  damages  in  scire  facias  ; 
2  Str.  808.  Henriques  v.  Dutch  West 
India  Company •  2  Ld.  Raym.  1532. 
S.  C;  or  for  damages  and  costs  in  a  ^t 
tarn  action.  4  Burr.  2018.  Frederick  v. 
Lookup. 

If  judgment  be  given  for  the  plain- 
tiff, and  the  drfendani  bring  a  writ  of 
error  upon  which  the  judgment  is  re- 
versed, the  judgment  shall  only  be  to 
reverse  the  former  judgment  (t) ;  for 
the  writ  of  error  is  brought  only  to  be 


V.  Paiersony  which  was  an  action  of  debt; 
the  first  count  on  an  award,  and  the  se- 
cond on  BXiinstmulcomputassent;  and  in 
which  the  court  of  Exchequer  Chamber 
on  error  reversed  the  judgment  as  to 
the  first  count,  and  affirmed  it  as  to  the 
second.  [See  also  6  A  &  E.  103.  Rish^ 
ton  V.  NeshiL  1 1  A.  &  E.  244.  2  P.  & 
D.  706.  S.C.] 

(f)  More  correctly,  "the  judgment 
'<  shall  be  the  same  as  that  which  the 
**  court  below  ought  to  have  given."  For 


in  12  East,  668.  Gildart  v.  Gladstone, 
a  judgment  of  C.  B.  for  the  plaintiffs 
upon  a  special  verdict  in  assumpsit  hav- 
ing been  reversed,  the  court  held  that 
the  defendant  was  entitled  not  only  to 
a  judgment  of  acquittal,  but  also  for 
the  costs  of  his  defence  in  C.  B.,  being 
the  same  judgment  which  the  court  be- 
low ought  to  have  given.  The  distinc- 
tion mentioned  in  the  learned  seijeant's 
note  is  therefore  done  away.  [However 
the  authority  of  the  ruling  in  Gildart 
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eased  and  discharged  from  that  judg- 
ment. But  if  judgment  be  given  for 
the  defendant,  and  the  plaintiff  bring  a 
writ  of  error,  the  judgment  shall  not 
only  be  reversed,  but  the  court  shall 
also  give  such  judgment  as  the  court 
below  should  have  given :  for  the  writ 
of  error  is  to  revive  the  first  cause  of 
action,  and  to  recover  what  he  ought 
to  have  recovered  by  the  first  suit,  in 
which  the  erroneous  judgment  was 
given.  1  Salk.  262.  Parker  v.  Harris. 
1  Rol.  Abr.  674s  pi.  1,  2,  S.  post  256, 
257.  Green  Y.Cole.  Garth.  254.  j&oAer 
V.  Lade.  4  Burr.  2156.  Clements  v. 
Waller.  If  judgment  be  given  for  the 
plaintiff  on  one  count  in  a  declaration, 
and  a  distinct  judgment  for  the  defend- 
ant on  another,  and  the  defendant  bring 
a  writ  of  error  to  reverse  the  judgment 
on  the  first  count,  the  court  of  error 
cannot  examine  the  legality  of  the 
judgment  on  the  second  count,  no  error 
being  assigned  on  that  part  of  the 
record.  6  T.  R.  200.  Campbell  v. 
French. 

Where  a  judgment  against  the  plain- 
tiff is  reversed,  on  a  writ  of  error 
brought  in  the  King's  Bench,  that  court, 
having  the  record  before  them,  may  in 
all  cases  give  such  a  judgment  as  the 
court  below  should  have  given,  and  if 
necessary  may  award  a  writ  of  inquiry 
to  assess  the  damages.  And  so  where  a 
judgment  is  given  against  the  plaintiff 
in  the  King's  Bench  on  a  special  verdict^ 
by  which  the  damages  are  assessed,  the 
Exchequer  Chamber,  or  House  of  Lords, 


may  in  case  of  reversal,  give  a  new  and 
complete  judgment  for  the  plaintiff  to 
recover  the  damages.  But  where  the 
damages  are  not  assessed,  as  when  judg- 
ment is  given  on  demurrer,  the  Exche- 
quer Chamber,  or  House  of  Lords,  not 
having  the  record  before  them,  but  only 
a  transcript,  cannot  give  a  new  and 
complete  judgment,  but  only  an  inter- 
locutory one  quod  recuperet^  and  ,the 
transcript  being  remitted,  the  court  of 
King's  Bench  will  award  a  writ  of  in- 
quiry, and  give  final  judgment.  1  Salk. 
403.  PhiUips  v.  Berry.  S.  C.  1  Ld. 
Raym.  910.  Carth.  319.  Skin.  514. 
Cro,  Jac.  206.  Faldowe  v.  Ridge.  S.  C- 
Yelv.  75. 

When  the  judgment  is  affirmed,  or 
writ  of  error  non-prossed^  the  defendant 
in  error  is  entitled  to  damages  and  costs 
by  the  statutes  3  H.  7.  c.  10.  and 
19  H.  7.  c.  20.  By  the  former  of  these 
statutes,  reciting  that  writs  of  error  were 
often  brought  for  delay,  it  is  enacted, 
"  that  if  any  defendant,  or  tenant,  against 
^<  whom  judgment  is  given,  or  any 
'<  other,  that  shall  be  bound  by  the  said 
"judgment,  sue,  before  execution  had, 
"  any  writ  of  error  to  reverse  any  such 
<*  judgment,  in  delay  of  execution,  that 
*<  then  if  the  same  judgment  be  affirm- 
"  ed,  or  the  writ  of  error  be  disconti- 
"  nued,  in  default  of  the  party,  or  the 
"  plaintiff  in  error  be  nonsuited  therein, 
"  the  person  or  persons,  against  whom 
"  the  writ  of  error  is  sued,  shall  reco- 
"  ver  his  costs  and  damages,  for  his 
"  delay  and  wrongful  vexation  in  the 


v.  Gladstone  appears  to  be  questioned 
by  Littledale  J.  in  Rex  v.  Bourne,  7  A. 
&  E.  58. 67.  2  N.  &  P.  248.  S.C.  In  the 
latter  case  an  erroneous  judgment  had 
been  given  by  an  inferior  court  on  a 
valid  indictment,  by  passing  sentence 
of  transportation  in  a  case  punbhable 
only  with  death.  And  on  error  brought 


inK. B.  by  the  defendants,itwas  held  that 
that  court  could  neither  pass  the  proper 
sentence,  nor  send  back  the  record  to 
the  court  below  in  order  that  they 
might  do  so;  but  that  the  judgment 
must  be  reversed  and  the  defendants  dis- 
charged. Seealso3Q.B.406.i^v.6t7. 
versides.  2  G.  &  D.  6 1 7.  S.  C.  Accord.^ 
D  D  3 
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<<  same,  by  the  discretion  of  thejusticst 
"  (that  is  the  court.  Doug.  561.  n.  5.) 
"  before  whom  the  writ  of  error  is  sued." 
The  latter  of  the  above  statutes  recites 
the  former,  and  that  it  had  not  been  put 
in  force,  and  enacts,  "  that  it  shall  be 
"  thenceforth  duly  put  in  execution." 
It  has  been  holden,  that  these  statutes 
do  not  extend  to  a  writ  of  error  sued 
out  after  excctUian  served,  because  it  is 
not  in  delay  of  execution.  Cro.  Jac. 
636.  Eardley  v.  Tumock.  Gilb.  C.  P. 
275.  And  that  damages  and  costs  shall 
be  given  in  error,  for  delay  of  execu- 
tion, although  none  were  recoverable  in 
the  first  action ;  Cro.  Eliz.  617.  Graves 
v.  Short ;  costs  being  allowable  in  every 
case  where  a  writ  of  error  is  brought 
before  execution  executed.  Ibid.  659. 
Penruddock  v.  Clerk.  Cro.  Car.  145. 
Anon.  1  Str.  262.  Archbishop  of  Dublin 
y.Dean  of  Dublin.  2  Str.  1084.  Fer- 
guson V.  Rawlinson.  S.  C.  Andr.  113. 
S.  C.  cited  6  Vin.  337.  pi.  9-  in  marg. 
and  338.  pi.  12.  in  marg. ;  and  the  court 
over-ruled  Cro.  Car.  425.  Smith  v. 
Smith.  Sir  T.  Raym.  134.  Winnev. 
Lloyd.  S.  C.  1  Lev.  146.  and  1  Vent 
88.  Foot  V.  Berkly,  which  were  cited  to 
the  contrary.  And  where  an  executor 
brought  a  writ  of  er^or  on  a  judgment 
after  a  devastavit,  the  court  held  that  he 
ought  to  pay  costs  on  affirmance.  2  Str. 
977.  Caswell  v.  Norman.  S.  C.  2  Bar- 
nard.  K.  B.  450.  (k) 

On  a  writ  of  error  returnable  in  the 


King's  Bench,  that  court,  on  motion, 
will  order  the  master  to  compute  tn- 
terest  on  the  sum  recovered  by  way  of 
damages,  from  the  day  of  signing  final 
judgment  below  down  to  the  time  of 
aflHrmance,  and  to  add  the  same  to 
the  costs  taxed  for  the  plaintiff  in  the 
original  action.  Doug.  752.  Ziw^  v. 
Langton,  note  (3);  and  see  2  Str.  931. 
Bishop  of  London  v.  Mercers'  Company. 
2  Burr.  1096,  1097.  Bodily  v.  Bellamy. 
S.  C.  1  Black.  Rep.  267,  268.  2  T-  R. 
70.  Entwistle  v.  Shepherd,  And  if  by 
the  course  of  the  court  of  error,  in- 
terest is  not  computed  'Jn  the  allow- 
ance of  costs,  on  the  affirmance  of  the 
judgment,  the  jury^  in  an  action  on  the 
judgment,  may  give  interest  by  way  of 
damages  from  the  time  of  signing  the 
original  judgment.  2  T.  R.  75.  En- 
twistle  V.  Sh^herd.  But  in  debt  on  a 
recognisance  against  bail  in  error  in  the 
Exchequer  Chamber,  the  bail  are  not 
liable  to  pay  interest  between  the  time 
of  the  original  judgment  and  affirmance; 
though  they  are  liable  to  interest  from 
the  time  of  the  affirmance.  4  Burr.  2127. 
Welford  v.  Davidson.  2  T.  R.  57.  Friih 
V.  Leroux.  In  the  Exchequer  Cham- 
ber the  officer  is  bound  to  allow  double 
costs  to  the  defendant  in  error  on  the 
affirmance  of  a  judgment ;  but  it  is  a 
matter  entirely  in  the  discretion  of  the 
court  to  allow  interest  on  the  affirmance. 
2  H.  Black.  284.  Shepherd  y.Macreth.{l) 
In  the  court  holden  before  the  lord  chan- 


(A)  And  see  1  H.  Black.  566.  WiU 
liams  V.  Riley,  that  wherever  executors, 
&c.  are  liable  to  pay  costs  in  the  original 
action,  they  are  also  liable  in  error. 
[Seeantd,  Vol.  II.  47  y.  note  (/?).] 

(/)  Interest  was  not  allowed  in  K.B. 
to  an  avowant  in  replevin  for  rent  arrear, 
in  whose  favour  judgment  had  been 
given  below  and  affirmed  in  error,  be- 
cause the  statutes  which  gave  defend- 
ants in  error   costs,  were   held  to  be 


confined  to  judgment  recovered  by  the 
original  plaintiffs  below.  10  East,  2. 
Gotding  v.  Dias.  [But  now  by  stat 
3  &  4  W.  4.  c.  42.  s.  30.,  "  if  any  per- 
<*  son  shall  sue  out  any  writ  of  error 
"  upon  any  judgment  whatsoever  given 
^'  in  any  court  in  any  action  personal, 
'<  and  the  court  of  error  shall  give  judg- 
<'  ment  for  the  defendant  thereon,  then 
*'  interest  shall  be  allowed  by  the  court 
"  of  error  for  such  time  as  execution 
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cellor,  and  treasurer,  and  judges  (under 
the  31  Edw.  3.)  ^or  examiniug  erro- 
Deous  judgments  giren  in  the  court  of 
Exchequer,  the  practice  is  to  give  inte» 
rest  from  the  day  of  signing  judgment 
to  the  day  of  affirming  it  there,  com- 
puted according  to  the  current,  and 
not  the  strictly  legal,  rate  of  interest. 
2  Burr.  1097.  Bodily  v.  Bellamy.  In  the 
House  of  Lords,  sometimes  very  large, 
sometimes  very  small  costs  are  given^ 
according  to  the  nature  of  the  case, 
and  the  reasonableness  or  unreason- 
ableness of  litigating  the  judgment  of 
the  court  below.  Ibid.  And  in  order  to 
mitigate  costs,  the  plaintiff  will  some- 
times withdraw  his  errors.  Tidd*s  Pract. 
K.B.  1169. 

By  statute  13  Car.  2.  st.  2.  c.  2. 
sect  10.  if  any  person  shall  prosecute 
any  writ  of  error,  for  reversal  of  any 
judgment  given  after  verdict^  and  the 
judgment  shall  be  affirmed,  he  shall 
pay  unto  the  defendant  in  the  said  writ 


of  error,  his  double  costs.(m)  And  by 
statute  8  &  9  W.  3.  c.  11.  s.  2.  "  if  at 
"  any  time  any  person  or  persons  shall 
'*  commence  or  prosecute  in  any  court 
"  of  record  any  action,  plaint,  or  suit, 
"  wherein  upon  any  demurrer,  either 
''  by  plaintiff  or  defendant,  demandant 
*'  or  tenant,  judgment  shall  be  given  by 
*'  the  court  against  such  plaintiff  or 
''  demandant ;  or  if  at  any  time  after 
"  judgment  given  for  the  defendant^  in 
<*  any  action,  plaint,  or  suit,  in  any  court 
**  of  record,  the  plaintiff  or  demandant 
"  shall  sue  any  writ  of  error,  to  annul 
"  the  said  judgment^  and  the  said  judg- 
''  ment  shall  be  afterwards  affirmed, 
"  the  writ  of  error  discontinued,  or  the 
''  plaintiff  be  nonsuit  thereon,  the  de- 
"  fendant  in  error  shall  have  judgment 
"  to  recover  his  costs  against  the  plain- 
"  tiff  or  demandant,  and  have  execu- 
"  tion  for  the  same  by  capias  ad  satis- 
"  faciendum,  Jierifaciasy  or  elegit "  (n) 
But  none  of  the  before- mentioned  sta- 


"  has  been  delayed  by  such  writ  of 
"  error,  for  the  delaying  thereof."  Un- 
der this  clause  the  court  is  hound  to 
allow  interest  to  the  defendant  in  error. 
4M.&W.  337.  Levy  v.Langridge.  Such 
iiU^erest  will  be  calculated  at  4*  per  cent. 
Ibid.] 

(m)  This  statute  is  held  to  be  con- 
fined to  cases  where  the  judgment 
affirmed  is  for  the  plaintiff  below. 
5  East,  5^5.  Baring  v.  Christie.  [And 
it  was  held  not  to  apply  to  where  the 
party  about  to  sue  out  the  writ  of  error 
had,  in  order  to  avoid  execution,  paid 
the  damages  and  costs  to  the  opposite 
attorney,  with  a  notice  to  retain  them 
in  his  hands,  and  the  attorney  had  de- 
posited the  sum  in  a  bank  where  it  pro- 
duced interest  2B.  &Ad.959.  Wright 
V.  Fairfield.  —  As  to  what  is  "  after 
*<  verdict,"  within  the  meaning  of  this 
statute,— it  was  held  in  10  B.  &  C.  56^. 


Cockerell  v.  Cholmondely^  that  where, 
after  demurrer  to  a  replication  in  for- 
medon,  the  demandant  obtained  judg- 
ment, and  upon  the  trial  of  several 
issues  of  fact  a  verdict  being  found  in 
favour  of  the  demandant,  the  latter  had 
judgment  that  he  recover  his  seisin 
against  the  tenant;  and  upon  writ  of 
error  brought,  and  it  being  assigned  for 
error  that  the  count  was  insufficient^ 
the  judgment  was  affirmed  ;  it  was  held 
that  the  demandant  was  entitled  to 
double  costs ;  for  that  had  the  ground 
of  error  being  well  founded,  the  judg- 
ment might  have  been  reversed,  not- 
withstanding the  verdict ;  and  the  writ 
of  error  was  therefore  brought  for  the 
reversal  of  a  judgment  after  verdict 
within  the  meaning  of  the  statute.  J 

(n)  This  statute  was  once  held  to  be 
confined   to  judgments  given   on   de- 
murrer for  defendants  below.    10  East, 
D  D  4 
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tutes  gives  costs  upon  the  reversal  of  a 
judgment;  and  therefore  when  a  judg- 
ment is  reversed,  each  party  must  pay 
his  own  costs.  1  Str,  617.  Wyvil  y. 
Stapleton.  (o) 

After  affirmance,  or  non-pros  for  not 
assigning  errors,  the  defendant  in  error 
may  take  out  exeaUion  for  the  sum 
recovered  in  the  original  action,  as  well 
as  the  damages  and  costs  in  error  or 
for  these  alone,  by  fieri  facias^  elegit, 
or  caputs  ad  satisfaciendum.  See  the 
form  of  the  fieri  facias^  LilL  Ent 
583.  588.  Thes.  Brev.  117,  118.  122. 
Tidd's  Pract  Forms,  534—539 ;  of  the 
elegit,  LilL  Ent.  571-  Thes.  Brev.  97.; 
and  of  the  capias  ad  satisfaciendum  ; 
Thes.  Brev.  42,  43.  51.  53,  54.  Lill. 
Ent.  544,  545.  Tidd*8  Pract  Forms, 
539,  540. 

An  ex^ution,  being  founded  on  the 
record,  must  issue  out  of  the  court 
where  the  record  is;  and  therefore 
where  the  judgment  is  affirmed  on  a  writ 
of  error  coram  nobis,  or  from  the  Com- 
mon Pleas,  or  an  inferior  court,  return- 
able in  the  King*s  Bench^  the  record 
remaining  there,  or  being  supposed  to 
be  removed  thither,  the  execution  may 
issue   immediately   out   of  that  court. 


Cowp.  843.  Vicars  v.  Haydon.  Tidd's 
Pract.  K.  B.  1171.  But  where  a  judg- 
ment is  affirmed  in  the  Exchequer  Cham- 
ber, or  House  of  Lords,  to  which  a 
transcript  only  is  removed,  it  is  ne- 
cessary that  the  transcript  should  be 
remitted  to  the  King's  Bench,  where 
the  record  is,  and  out  of  which  the 
execution  must  issue,  before  the  issuing 
thereof,  or  at  least  before  it  is  return- 
able. Palm.  186, 187.  Pottery.  Turner. 
Cowp.  843.  Tidd's  Pract  K.  B.  1171. 
See  the  entry  of  the  remittitur  of  pro- 
ceedings to  the  King's  Bench  after 
affirmance  in  the  Exchequer  Chamber, 
Tidd's  Pract  Forms,  528. ;  and  the  like 
after  affirmance  in  the  House  of  Lords. 
Ibid.  532,  533. 

If  judgment  be  reversed,  the  party 
shall  be  restored  to  all  that  he  has  lost 
by  occasion  of  the  judgment,  and  a  writ 
of  restitution  shall  be  awarded.  Cro* 
Jac  699.  Sympson  v.  Juxon.  Where 
the  plaintiff  has  execution  and  the 
money  is  levied  and  paid,  and  that 
judgment  is  afterwards  reversed,  the 
party  shall  have  restitution  without  a 
scire  facias,  because  it  appears  on  the 
record  that  'the  money  is  paid,  and 
there  is  a  certainty  of  what  was  lost ; 


4.  Golding  v.  Dias,  [But  this  case 
was    overruled   in   Ricketts  v.   Lewis, 

•  1  B.  &  Ad.  197.,  where  the  defendant 
in  trespass  pleaded  several  special  pleas, 
on  which  issues  were  joined,  and  the 
defendant  obtained  judgment  in  the 
court  of  C.  P.;  the  plaintiff  then  brought 
a  writ  of  error  into  the  court  of  K.  B., 
where  the  judgment  was  affirmed;  and 
the  defendant  was  held  entitled  to  costs 
under  the  statute  of  W.  3.] 

(o)  See  also  5  East,  49.  Bell  v.  Potts, 

5.  P.  []But  where  a  judgment  for  the 
plaintiff  was  reversed  on  a  writ  of  error 
in  fact  brought  by  the  defendant,  the 
court  held  that  the  plaintiff  in  error  was 


entitled  to  his  costs  of  the  defence  of 
the  original  action,  though  not  to  the 
costs  in  error.  Anon,  per  Curiam,  H.T. 
40  Geo.  3.  K.B.,  cited  Tidd's  Pract 
9th  ed.  1181.  Tidd's  New  Pract  618. 
And  where  the  plaintiff  obtained  a  ver- 
dict and  the  court  of  Exchequer  ar- 
rested the  judgment,  which  judgment 
was  reversed  on  a  writ  of  error  by  the 
court  of  Exchequer  Chamber,  it  was 
held  that  the  plaintiff  was  entitled  to 
the  costs  of  the  motion  in  arrest  of 
judgment,  and  that  such  costs  must  be 
taxed  by  the  officer  of  the  court  of 
Exchequer.  3  Y.  &  J.  419.  Adams  v. 
Meredew.'} 
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otherwise  where  it  was  levied  but  Hoi 
paid ;  for  there  must  then  be  a  scire 
facias  suggesting  the  matter  of  fact, 
viz.  the  sum  levied,  &c.  2  Salk.  588. 
Anon.  See  the  form  of  a  scire  facias 
quare  resHtutianem  non,  Lill.  Ent.  641. 
650.  Tidd's  Pract.  Forms,  541,  542. 
And  see  the  form  of  a  writ  of  restitu* 
tion  after  judgment  reversed,  Tidd's 
Pract  Forms,  543,  544. 

(2)  So  in  Bull  v.  Steward,  1  Wils.  255., 
which  was  an  action  for  an  escape  on 
mesne  process  out  of  an  inferior  court 
against  the  bailiff,  it  was  holden  that 
the  defendant  could  not  take  advantage 
of  any  error  in  the  process  below,  of 
which  the  defendant  below  might  have 
availed  himself.  And  in  BenUy  v.  Do- 
nelly,  8  T.  R.  27.,  in  an  action  on  the 
case  for  rescuing  a  debtor  taken  upon 
mesne  process  sued  out  of  the  palace 
court,  it  was  decided  that  it  was  not  a 
sufficient  ground  to  arrest  the  judg- 
ment, that  it  was  not  alleged  that  the 
cause  of  action  iu  the  inferior  court 
arose  within  the  jurisdiction,  or  that 
it  was  not  alleged  that  the  party  below 
did  not  appear  at  the  return  of  the  writ ; 
S.  P.  Cro.  Eliz.  165.  Ognell  v.  Paston. 
Cro.  Jac  3.  Weaver  v.  Clifford,  280. 
Mackalei/'s  case.  288,  289.  Burton  v. 
Bi/re.  DalLSher.  563.;  for  as  on  the 
one  hand  an  erroneous  process  is  a  suffi- 
cient justification  to  the  sheriff  in  an 
action  of  false  imprisonment  brought 
against  him  for  arresting  and  imprisoning 
the  party  under  it,  for  the  sheriff  is  not 
to  examine  the  legality  of  it ;  so  on  the 
other  hand  the  sheriff  cannot,  to  an  action 
against  him  for  the  escape  of  a  person 


arrested  by  him  under  an  erroneous 
process,  take  advantage  of  the  error  in 
the  process  to  deliver  himself  from  being 
answerable  for  the' escape.  (/>)  And 
where  in  debt  against  the  sheriff  for  the 
escape  of  one  in  execution,  the  decla- 
ration very  unnecessarily  stated  that  A, 
obtained  judgment  in  K.  B.  against  B, 
and  then  died  intestate,  and  the  plaintiff 
took  out  administration  by  an  inferior 
Ordinary,  namely,  the  archdeacon  of 
B,y  and  brought  a  scire  facias  upon  that 
judgment,  upon  which  he  had  judgment 
to  have  execution,  and  thereupon  a 
capias  ad  satisfaciendum  issued  against 
B.  upon  which  he  was  taken^  and  in 
custody  of  the  defendant,  who  was 
sheriff,  &c.  and  afterwards  escaped ;  and 
upon  nil  debet  pleaded  and  a  verdict  for 
the  plaintiff,  it  was  moved  in  arrest  of 
judgment  that  it  appeared  in  the  decla- 
ration, upon  the  plaintiff's  own  shewing, 
that  the  administration  was  granted  by 
a  peculiar  jurisdiction,  whereas  it  like- 
wise appeared  that  the  intestate  had 
bona  notabilia  in  another  diocese, 
namely,  the  judgment  at  Westminster  ; 
for  which  reason  the  administration 
granted  by  a  peculiar  jurisdiction  by 
the  archdeacon,  was  merely  void ;  and 
if  so,  then  the  judgment  obtained  upon 
the  scire  facias  was  utterly  void;  and 
then  an  action  of  escape  would  not  lie 
against  the  sheriff  for  the  escape  of  a 
prisoner  taken  upon  a  void  judgment ; 
for  if  there  was  no  judgment  against  J9. 
there  was  no  cause  to  detain  him  in 
prison  :  To  which  it  was  answered  and 
so  resolved,  that  it  teas  only  erroTy  of 
which  the  sheriff  could  not  take  advan- 


(p)  But  in  justifying  under  process 
of  an  inferior  court,  it  is  necessary  to 
allege  in  the  plea  that  the  plaint  was 
levied  for  a  cause  of  action  arising  with- 
in the  jurisdiction  of  the  court.  4  Taunt. 
50.  Evans  v.  Munkeley  and   another. 


[See  further,  as  to  the  justification  of  an 
officer  acting  under  the  process  of  an 
inferior  court,  1  Q.  B.  3.  Andrews  v. 
Marris.  1  G.  &  D.  268.  S.  C.  1  a  B. 
18.  CarraU  v.  Morley.  1  G.  &  D.  275. 
S.C.] 
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tage  in  an  action  for  an  escape  brought 
against  him;  and  the  difference  was 
where  the  judgment  was  merely  void, 
or  where  it  was  only^erroneous ;  and  that 
depended  on  another  distinction,  namely, 
where  the  court  in  which  the  judgment 
was  obtained  had  cognizance  of  the 
cause,  and  where  not ;  for  in  the  first 
case,  if  the  plaintiff  obtain  a  judgment, 
and  by  his  own  shewing  had  no  cause 


of  action,  yet  because  the  court  had 
jurisdiction  of  the  cause,  this  is  only  an 
erroneous  and  not  a  void  judgment ;  but 
it  is  otherwise  where  the  court  had  no 
jurisdiction  of  the  cause;  but  in  the 
present  cause  the  court  had  cognizance 
of  the  cause,  and  therefore  the  matter 
was  only  error.  Carth.  148.  Gold  v. 
Strode.     3  Mod.  324.  S.  C.  (q) 


(q)  So  in  an  action  against  the  sheriff 
for  an  escape,  where  the  circumstances 
were,  that  the  sheriff,  after  having  ar- 
rested a  defendant  on  a  ca.  sa,  (in  which 
there  was  not  any  non  omittas  clause,) 
within  a  liberty  where  particular  offi- 
cers had  the  exclusive  privilege  of  exe- 
cuting all  process,  suffered  him  to  go 
at  large  before  his  removal  from  the 
liberty ;  it  was  contended,  that  as  the 
sheriff  had  no  right  to  arrest  the  party 
within  a  privileged  place,  no  action  for 
an  escape  could  lie  ;  but  the  court  held, 
that  though  the  arrest  was  wrongful, 


as  against  the  bailiff  of  the  liberty,  yet 
the  sheriff  having  once  taken  the  party, 
was  bound  to  keep  him  in  custody,  and 
consequently,  was  liable  to  an  action 
for  the  escape.  3  B.  &  A.  502.  Piffffot 
V.  Wilkel  [See  also  4  Bing.  523.  Bdi 
V.  Jacobs.  1  Moo.  &  P.  309.  S.  C.  But 
if  the  defendant  could  impeach  the 
judgment  as  absolutely  void,  e.  g.  where 
it  is  made  void  by  a  particular  statute, 
the  sheriff  may  avail  himself  of  its  being 
so  void  as  a  defence  to  the  action  for 
an  escape.  11  A.  &  £.  966.  Laney. 
Chapman.     1  G.  &  D.  523.  S.  C] 


Case  18. 

[  102] 

Writ  of  error 
from  the  Com- 
mon Pleas  to 
the  King's 
Bench. 


Holdipp  versus  Otway. 
Trin.  21  Car.  11.  Kegis.     Eot.  1161. 

OUK  lord  the  king  has  sent,  to  his  beloved  and  trusty  Sir 
John  Vaughan  knt.,  his  chief  justice  of  the  bench,  hia 
writ  close,  in  these  words,  to  wit;  Charles  the  second,  by 
the  grace  of  God,  of  England^  Scotland^  France^  and  Ireland^ 
king,  defender  of  the  faith,  &c.  to  our  beloved  and  trusty 
Sir  John  Vaughan  knt.,  our  chief  justice  of  the  bench,  greet- 
ing ;  because  in  the  record  and  proceedings,  and  also  in  the 
giving  of  judgment,  in  a  plaint  which  was  in  our  court  be- 
fore Sir  Orlando  Bridgman  knight  and  baronet,  and  his  com- 
panions, then  our  justices  of  the  bench,  by  our  writ,  between 
John  Otway  esq.  and  Henry  Holdipp^  late  of  Overton  in 
the  county  of  Southampton,  executor  of  the  will  of  Cornelius 
Dowse  gent.,  lately  called  Cornelius  Dowse  of  Overton  in  the 
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connty  of  Southampton^  for  that  the  said  Henry  should  render  Holdipp  v, 
to  the  said  John  68/.,  as  it  is  said,  manifest  error  hath  inter-      Otway. 
yened  to  the  great  damage  of  the  said  Henry y  as*by  his  com-  ' 

plaint  we  are  informed :  we  being  wiUing  that  the  error,  if 
any  there  be,  should  in  due  manner  be  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  that  if  judgment  be  thereupon  given,  then 
you  send  to  us  distinctly  ana  openly,  under  your  seal,  the 
record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  and  this  writ,  so  that  we  may  have  them  in  15  days 
from  the  day  of  St.  Martiny  wjieresoever  we  shall  then  be  in 
Englandy  that  the  record  and  proceedings  aforesaid  being  in- 
spected, we  may  cause  to  be  further  done  thereupon,  for  cor- 
recting that  error,  what  of  right,  and  according  to  the  law  and 
custom  of  Englandy  ought  to  be  done.  Witness  ourself  at 
WestminsteTy  the  18th  day  of  November y  in  the  20th  year  of  our 
reign.  Shelberry, 

The  answer  of  Sir  John   Vaughan  knt.  the  chief  justice  The  chief  jus- 
within  named.  —  The  record  and  proceedings  Of  the  plaint,  **®«*«»'»»*'^ 
whereof  mention  is  within  made,  with  all  things  concerning 
the  same,  I  send  to  our  lord  the  king  wheresoever,  &c  at  the 
day  within  contained,  in  a  certain  record  to  this  writ  annexed, 
as  within  I  am  conunanded. 

Pleas  at  Westminster  before  Sir  Orlando  Bridgman  knight 
and  baronet  and  his  companions,  justices  of  our  lord  the  king 
of  the  bench,  of  the  term  of  the  Holy  Trinity y  in  the  19th 
year  of  the  reign  of  our  lord  Charles  the  second,  by  the  grace 
of  God  of  Englandy  Scotlandy  Francey  and  Irelandy  king,  de- 
fender of  the  faith,  &c.     RolL  792. 

London  to  wit,  Henry  Holdippy  late  of  Overton  in  the  county  Debt  upon  a 
of  Southampton  gent.,  executor  of  the  will  of  Cornelius  Dowse  bill  obligatory, 
gent,  lately  called  Cornelius  Dowse  of  Overton,  in  the  county 
of  Southamptony  was  summoned  to  answer  John  Otway  esq. 
of  a  plea,  that  he  render  to  him  68/.  which  he  unjustly  de- 
tains from  him,  &c.  And  whereupon  the  said  Johny  by 
Richard  Buckett  his  attorney,  says,  that  whereas  the  said 
Cornelius  in  his  life-time,  to  wit,  on  the  24th  day  of  Novem- 
ber y  in  the  year  of  our  lord  1650,  at  London,  in  the  parish 
of  St.  Botolphy  Bishopgatey  within  the  ward  of  Bishopgate, 
by  his  certain  bill,  which,  sealed  with  the  seal  of  the  said 
Corneliusy  the  said  John  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid,  acknowledged 
himself  to  owQ  and  be  indebted  to  the  said  John  in  the  said 
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sum  of  682.5  which  said  sum  of  6%L  the  said  Cornelius  by  the 
said  bill  covenanted  and  agreed  to  pay  to  the  said  John  and 
his  assigns,  as  soon  as  several  bills  of  charges  of  the  said  Cor- 
nelius  expended  in  prosecuting  several  suits  at  law  and  in 
equity  for  Mr.  Robert  Riggs  of  Fareham  in  the  county  afore- 
said deceased,  and  for  Margery  Riggs,  late  of  Winchester  in 
the  said  county,  widow,  deceased,  should  be  audited,  debated 
and  settled  by  two  attomies  indifferently  to  be  chosen  by 
both  parties,  to  examine  and  state  the  account  of  the  said 
bills  of  charges,  the  said  John  Otway  satiBfying  and  paying 
the  said  Cornelius  his  proportionable  part,  namely  one  third 
part  of  the  said  bills  to  be  in  form  aforesaid  debated  and 
settled  as  by  the  said  bill  more  fully  appears.  And  the  said 
John  Otway y  protesting  (1)  that  he  the  said  John,  from  the 


(1)  A  protestation  is  defined  to  be, 
a  saving  to  the  party  who  takes  it  from 
being  concluded  by  any  matter  alleged, 
or  objected  against  him'  on  the  other 
side,  upon  which  he  cannot  take  issue. 


Plowd.276.b.  Graysbroohy.Fox,  Finch, 
L.  359.  366.  (a)  Or,  as  expressed  by 
Lord  CohCi  it  is  a  safeguard,  which 
keeps  the  party  from  being  concluded 
by  the  plea  he  is  to  make,  if  the  issue  be 


(a)  [By  Reg.  Gen.  H.  T.  4  W.  4. 
r.  12.  ''  no  protestation  shall  hereafter 
'*  be  made  in  any  pleading ;  but  either 
<<  party  shall  be  entitled  to  the  same  ad- 
"  vantage  in  that  or  other  actions,  as  if 
**  a  protestation  had  been  made."  It  is 
stated  by  an  eminent  writer,  Stephen 
on  Pleading,  249.  5th  ed.,  as  a  conse- 
quence of  this  rule,  that  the  confession, 
by  pleading  over,  of  such  traversable 
matters  alleged  on  the  other  side  as  the 
pleading  does  not  traverse,  operates 
only  to  prevent  the  fact  from  being 
afterwards  brought  into  question  in  the 
same  suitj  and  is  not  conclusive  as  to 
the  truth  of  that  fact  in  any  subsequent 
action  between  the  same  parties.  And 
this  proposition  appears  to  have  been 
recently  acceded  to  without  discussion 
by  the  court  of  Exchequer  in  Carter  v. 
Jamesy  T.  T.  1844,  (not  yet  reported). 
But  it  is  not  easy  to  reconcile  this  view 
of  the  subject  with  the  rule  that  a  pro- 
testation did  not  avail  the  party  that  took 
it  if  the  issue  were  found  against  him 


(see  post,  p.  103  c.) ;  for  where  the  admis- 
sion would  have  concluded  in  a  subse- 
quent action  before  the  late  rule  of 
court,  notwithstanding  the  pleader  made 
use  of  a  protestation,  it  seems  to  follow 
that  it  will  conclude,  since  the  rule  of 
court,  likewise ;  inasmuch  as  the  pleader 
who  abstains  from  making  a  protestation, 
since  the  new  rule,  in  obedience  to  it, 
cannot  be  in  a  better  condition  than  the 
pleader  was  who  made  a  protestation.  — 
The  law  as  to  the  effect  of  admissions 
on  the  record  by  pleading  over  seems 
to  be  not  a  little  unsettled  by  late 
decisions.  See  12  Price,  773.  Grant 
V.  Kearney.  1  Cr.  &  J.  48.  Cowlishaw 
V.  Cheslyn.  1  M.  &  W.  69,  70.  Isaac  v. 
Farrar,  per  Cur.  2  M.  &  W.  642.  Ed- 
munds  v.  Groves.  2Q.  B.  11*7- Bingham 
V.  Stanley.  IG.&D.  237.  S.  C.  9  M. 
&  W.  304.  Smith  v.  Martin.  5  Scott, 
N.  R.  1.  Bonzi  v.  Stewart  4  Mann. 
&  Gr.  295.  S.C.  Q.  B.  H.  T.  1844,  Eo- 
binsv.  Lord  Maidstone.  Exch.  T.  T.  1844, 
Carter  v.  JameSy  (not  yet  reported).] 
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time  of  making  the  bill  aforesaid  hitherto  was  and  yet  is 
ready  to  perform  all  things  on  the  part  of  him  the  said  John 
Otway  by  the  bill  aforesaid  to  be  performed,  and  protesting 
that  there  was  not,  from  the  time  of  making  the  said  bill,  any 
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found  for  him,  Co.  Litt  124.  b.  Doc. 
Plac.  295.  And  it  is  of  two  sorts  ;  first, 
when  a  man  pleads  any  thing  which  he 
dares  not  directly  affirm,  or  cannot  plead 
for  fear  of  making  his  plea  double ;  as 
if,  in  conveying  to  himself  by  his  plea 
a  title  to  land,  the  defendant  ought  to 
plead  divers  descents  from  several  per- 
sons, but  dares  not  affirm  that  they 
were  all  seised  at  the  time  of  their 
death;  or,  although  he  could  do  so, 
it  would  make  his  plea  double  to  al- 
lege two  descents^  when  one  descent 
would  be  a  sufficient  bar ;  then  the  de- 
fendant ought  to  plead  and  allege  the 
matter,  interlacing  the  word  <'  protest- 
*'  ing,"  thus,  protesting  that  such  a 
one  died  seisedy  &c,  and  this  the  adverse 
party  cannot  traverse.  The  other  sort 
of  protestation  is,  when  a  person  is  to 
answer  two  matters,  and  yet  by  law  he 
can  only  plead  to  one  of  them,  then  in 
the  beginning  of  his  plea  he  may  say, 
protesting,  or  not  acknowledging  suchpart 
of  the  matter  to  be  true,  and  adds, 
'<  but  for  plea  in  this  behalf  &c."  and  so 
take  issue,  or  traverse,  or  plead  to 
the  other  part  of  the  matter  ;  and  by  this 
means  he  is  not  concluded  by  any  of  the 
rest  of  the  matter  which,  he  has  by  pro- 
testation so  denied,  but  may  at  another 
time  take  issue  upon  it.  Reg.  Plac. 
70,  71.  The  proper  place  in  the  plea 
for  the  protestation,  according  to  the 
usual  and  regular  form  of  pleading,  is 
after  the  words,  *<  that  the  (plaintiff) 
**  ought  not  to  have  his  action  aforesaid 
**  maintained  against  Aim,  because" 
Plqwd.  276  b.  Graysbrook  v.  Fox,  A 
protestation  may  be  taken  in  a  repli- 
cation  ;  as  where  in  assumpsit  for  work 
and  labour,  and  an  insimui  computasset 


for  5L  to  pay  when  he  should  be  thereto 
required,  the  defendant  pleads,  that  it 
was  agreed  between  him  and  the  plain- 
tiff, that  the  defendant  should  give, 
and  the  plaintiff  should  accept,  a  bill 
of  51,  in  satisfaction  of  what  was 
due  to  him,  and  that  he  did  accept 
such  bill  according  to  the  said  agree- 
ment; and  the  plaintiff  replies,  pro- 
testing that  he  made  no  such  agree- 
ment, protesting  also^  that  there  was  no 
such  bill  given,  for  plea  says,  that  it 
was  not  under  seal ;  this  replication  is 
good.  5  Mod.  1S6.  Taylor  v.  Baker. 
However,  though  a  protestation  may  be 
taken  in  a  replication,  yet  it  is  doubtful 
whether  the  protestations  were  properly 
taken  in  the  last  mentioned  case;  for 
they  seem  to  be  repugnant  to  the  plea 
which  admits  the  agreement  and  the 
giving  of  the  bill  in  satisfaction ;  and  a 
protestation  that  is  repugnant  to,  or  in- 
consistent with,  the  plea  is  holden  not  to 
be  good.  Bro.  Protestation,  1. 5.  Plowd. 
276.  Graysbrook  v.  Fox,  As  where  to 
an  appeal  of  Mayhem,  the  defendant 
takes  by  protestation  that  if  the  plain- 
tiff had  any  hurt  or  mayhem,  it  was 
from  his  own  assault,  and  pleads  that 
he  was  not  mayhemed,  nor  had  any 
mayhem,  the  protestation  is  bad  for 
repugnancy  to  the  plea.  Keilw.  95  a. 
S.  P.  Cro.  Eliz.  815.  Southcot  v.  Ben- 
net,  Plowd.  48  a.  So  an  idle  and  w- 
perfluous  protestation  is  not  good ;  as 
where  in  an  action  by  the  executor  of 
A.  the  defendant  makes  protestation 
that  A,  did  not  make  a  will,  and  also 
that  A,  did  not  make  the  plaintiff  exe- 
cutor, the  second  protestation  that  A, 
did  not  make  the  plaintiff  executor  is 
superfluous ;  for  if  he  made  no  will,  it 
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sum  of  money  due  .to  the  said  Cornelius  upon  any  bill  of 
charges  by  him  expended  in  prosecuting  any  suits  at  law 
or  in  equity,  for  the  said  Robert  RiggSy  or  the  said  Margery 
Biggs  deceased,  the  said  John  Otway  in  fact  says  that  neither 


is  included  that  he  did  not  make  the 
plaintiff  executor.  Plowd.  276.  Grays- 
brook  V.  Fox.  But  it  is  holden  that  a 
superfluous  or  repugnant  protestation 
does  not  vitiate  the  plea,  though  it  be 
shewn  for  cause  of  demurrer ;  for  the 
intent  of  the  protestation  is  that  the 
party  may  not  be  concluded  in  another 
action.     Com.   Dig.   Pleader  (N.)(6) 


And  indeed  the  ground  of  the  decision 
in  the  before  mentioned  case  of  Taylor 
V.  Baker  was,  that  a  note  or  bill  given 
in  satisfaction,  if  it  be  not  under  seal, 
is  not  good(c) ;  See  Com.  Dig.  Pleader 
(2  G.  10.) ;  therefore  it  was  unnecessary 
for  the  court  to  give  any  opinion  upon 
the  propriety  or  formality  of  the  pro- 
testations.    In  like  manner,  that  which 


(b)  [12  Price,  794.  per  Hullock  B.] 

(c)  [1  Burr.  9.  Roades  v.  Barnes, 
1  Ld.  Ken.  S91.  S.C.  Accord.  But  it 
has  been  established  by  modern  au- 
thorities ]that  the  acceptance  of  a  ne- 
gotiable note  or  bill  "  for,  and  on  ac- 
*'  count "   of   a  debt   must  be    taken 

primdfade  to  be  in  satisfaction  of  that 
debt  until  it  appears  that  the  note  or 
bill  remains  unpaid  in  the  possession  of 
the  creditor  without  any  laches  by  him. 
5  T.  R.  5 IS.  Kearslake  v.  Morgan.  4 
Bing.  454.  Burden  v.  Halton.  1  M.  &  P. 
223.  S.  C.  2  Cr.  &  J.  405.  Kendrick 
V.  Lomax.  5  Scott,  N.  R.  664.  Mercer 
y.  Cheese.  4  Mann.  &  Gr.  804.  S.  C.  It 
is  usually  said  that  the  taking  of  the 
note  or  bill  suspends  the  creditor's 
remedy  for  the  time  it  has  to  run,  for 
that  it  amounts  to  an  agreement  by  him 
not  to  sue  for  that  time  in  consideration 
of  the  debtor  giving  the  note  or  bill. 
(See  2  Cr.  M.  &  R.  187.  189.  Simon  v. 
Lloyd.  SDowl.  813.  S.C.)  It  may 
be  observed,  however,  that  where  the 
obligee  of  a  bond  even  expressly  cove- 
nants not  to  sue  for  a  certain  time,  this 
cannot  be  pleaded  in  bar  of  an  action 
on  the  bond,  but  is  a  covenant  only, 
for  a  breach  of  which  the  obligor  may 
bring  his  action  :  Carth.  63.  Ayloffe  v. 
Scrimpshire.  1  Show.  46.  Comb.  123, 
124.  2  Salk.  573.  S.C.     Ant^,  Vol.  II. 


48.  note(l),  post,  p.   150.  note  (2):. 
And  the  reason  seems   to   be  that  if 
such  covenant  were  allowed  to  operate 
in  suspension  of  the  action,  the  right 
of    action   would    be   altogether  lost; 
inasmuch  as  it  is  a  rule  that  where  a 
personal  action  is  once  suspended  by 
the  voluntary  act  of  the  party,  it  is  for 
ever  gone  and  discharged.     Hob.  10. 
Fryer  v.   Gildridge.     Cro.   Car.   373. 
Dorchester  v.  Wthb.     1  Salk.  302,  303. 
Wankford  v.  Wankford^  per  Powell  J. 
In   truth,  then^   this  abeyance  of  the 
creditor's  right  to  sue  seems  an  anomaly 
which  the  law  has  admitted,  as  in  other 
instances,  as  part  of  the  law-merchant, 
in    respect    of    mercantile    securities. 
Owen  V.  Griffiths,   Exch.  T.  T.  1844. 
The  difficulty  of  reconciling  the  doc- 
trine with  any  principle  is  increased  by 
the  courts  having  declined  to  apply  it 
to  the  case  of  a  debt  due  for  rent ;  2  A. 
&  E.  623.  Davis  v.  Gyde.  4  Nev.  A  M, 
462.  S.  C. ;  or  on  a  specialty.     3  Bing. 
N.  C.  454.   Worthington  v.  Wigley.    3 
Scott,  558.  S.  C.  As  to  the  distinction 
between  the  giving  of  a  bill  <^  for  and 
^  on  account "  of  a  debt,  and  the  giving 
it  in  <<  satisfaction  and  discharge,"  see 
1  M.  &  W.   153.    Sard  v.  Rhodes.    4 
Dowl.  743.  S.  C.     2  Cr.  M.  &  R.  704. 
Lewis  v.  Lyster.    4  Dowl.  377.  S.  C] 
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the  said  Camelius  in  his  life-time,  nor  the  said  Henry ^  after 
the  death  of  the  said  Camelitis,  produced  or  shewed,  nor  did 
either  of  them  produce  or  shew,  any  bill  or  bills  of  charges 
of  the  said  Cornelius  expended  in  prosecuting  any  suits  at 
law  or  in  equity,  for  the  said  Robert  Biffffs,  or  Margery  Riggs^ 
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is  the  ground  of  ike  party  s  suitj  cannot 
be  taken  by  protestation,  for  it  may 
be  denied  by  answer,  and  issue  may  be 
joined  upon  it;  as  in  detinue  by  the 
executor  of  A.y  the  defendant  cannot 
take  by  protestation  that  A.  did  not 
make  the  plaintiff  his  executor^  for  it 
is  the  ground  of  the  suit,  and  utterly 
destroys  the  plaintiff's  action  ;  and  that 
which  is  the  effect  of  the  party's  suit 
cannot  be  taken  by  protestation.  Plowd. 
276.  Graysbrook  v.  Fox.  Doc.  Plac. 
296.  So  where  in  an  action  upon  the 
case,  the  plaintiff  declared  that  the  cus- 
tom of  the  parish  was  that  the  parson 
should  keep  a  bull  and  boar,  and  that 
the  defendant  was  parson  and  the  plain- 
tiff an  inhabitant  of  the  parish,  and  the 
defendant  had  not  kept  a  bull  or  boar, 
&c. ;  the  defendant  took  tke  custom  by 
protestation^  and  pleaded  not  guilty; 
the  court  l^eld,  that  the  protestation  to 
the  custom  was  not  good,  because  it 
was  the  ground  and  substance  of  the 
action,  according  to  Graysbrook  v.  Fox, 
Moor.  SS5,  356.  Yelding  v.  Fay.  So 
where  an  information  was  brought 
against  the  inhabitants  of  the  county  of 
3f.  for  not  repairing  Z.  bridge,  which 
by  the  information  was  alleged  to  be 
an  ancient  bridge,  and  time  out  of 
mind  had  been  repaired  by  the  inha- 
bitants of  the  county ;  the  defendants, 
protesting  that  it  was  not  an  ancient 
bridge,  for  plea  said,  that  it  was  lately 
erected  by  the  king  for  the  benefit  of 
his  mills ;  and  upon  demurrer  the  court 


held  that  for  this  cause,  and  also  be- 
cause the  defendants  did  not  show  who 
was  bound  to  repair  it,  the  plea  was  ill. 
Cro.  Car.  365.  Case  of  LangforUi 
Bridge.  See  also  3  Wils.  109,  110. 
1 16.  Godfrey  v.  Saunders.  A  protest- 
ation is  perfectly  inoperative  in  the 
pleading  in  which  it  is  used,  it  neither 
admitting,  nor  denying  any  thing  in 
that  suit,  (d) 

Where  one  pleads  a  plea,  and  takes 
another  matter  by  protestation,  and  the 
issue  is  found  against  kiroy  the  protest- 
ation is  of  no  service ;  Bro.  Protestation, 
14. ;  it  being  a  rule,  that  a  protestation 
does  not  avail  the  party  that  takes  it, 
if  the  issue  be  found  against  kirn  (e)  ; 
but  only  prevents  a  conclusion,  where 
the  issue  is  found ybr  Aim,  unless  it  be 
a  matter  which  cannot  be  pleaded; 
Finch  L.  559. ;  or  on  which  issue  cannot 
be  joined,  Plowd.  276.  b.  Graysbrook  v. 
Fox.  Co.  Litt.  124.  b.  As  where  in 
an  action  by  a  villain  against  his  lord, 
the  lord  makes  protestation  that  he  is 
his  villain,  and  pleads  another  matter  in 
bar ;  and  if  they  are  at  issue,  and  it  be 
found ybr  the  lord,  there  the  villain  con- 
tinues a  villain  as  before;  but  if  the 
issue  be  found  for  the  villain,  then  he 
is  free,  because  the  lord  took  not  at  the 
beginning  for  kis  plea,  that  the  villain 
was  his  villain,  but  took  it  by  protest- 
ation. The  lord  might  have  pleaded, 
that  he  was  his  villain,  and  issue  might 
have  been  joined  thereupon.  Litt  sect. 
193. 


(d)  [See  12  Price,  773. 
Kearney."] 


Grant  v.        (e)  [12  Price,  792.  per  JluOock  B.] 
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Judgment  by 
de&ult  for  the 
debt,  and  SOU, 
damages  for  the 
detention  of  the 
debt, 


to  be  audited^  debated^  and  settled  according  to  the  tenor  of 
the  said  bill ;  whereby  an  action  accrued  to  the  said  John  to 
have  and  demand  of  die  said  Cornelius  in  his  life-time,  and  of 
the  said  Henry  after  the  death  of  the  said  CameKus  the  said 
68Z.  Yet  the  said  ComeKus  in  his  life-time,  and  the  said 
Henry  after  the  death  of  the  said  Cornelius  (although  often 
requested),  have  not,  nor  hath  either  of  them,  rendered  the 
said  68Z.  to  the  said  John,  but  to  render  the  same  to  him 
have  hitherto  refused,  and  the  said  Henry  still  refuses  to 
render  the  same  to  him,  and  unjustly  detains  the  same ;  where- 
fore he  says  that  he  is  worse  and  has  damage  to  the  value  of 
50/.,  and  therefore  he  brings  suit,  &c. 

And  the  said  Henry y  by  Edward  Noel  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  &c  and  says  nothing 
in  bar,  or  preclusion  of  the  said  action  of  the  saidJbAn; 
wherefore  the  said  John  remains  agamst  the  said  Henry 
therein  undefended.  Therefore  it  is  considered  that  the  said 
John  recover  agsdnst  the  said  Henry  his  debt  aforesaid,  and  his 
damages  on  occasion  of  the  detention  of  the  said  debt  to  50Z., 
by  the  court  here  adjudged  to  the  said  John  with  his  assent. 


But  where  the  matter  cannot  he 
pleadedy  or  issue  taken  thereupony  it 
shall  be  saved  to  the  party  protesting, 
though  the  issue  be  found  against  him. 
As  where  an  infant  brings  an  action  of 
waste  against  his  guardian,  and  appears 
by  attorney,  which  no  one,  unless  he 
be  of  full  age,  should  do,  if  the  guar- 
dian takes  the  nonage  by  protestation, 
it  shall  save  him  the  wardship,  because 
he  cannot  plead  it.  Finch  L.  359.  Bro. 
Protestation,  21.  So  in  an  information 
the  defendant  shall  take  by  protestation, 
that  it  is  insufficient  in  law.  Plowd.  1. 
JReginer  v.  Fogossa,  So  where  in  tres- 
pass the  plaintiff  gives  a  name  or  quan- 
tity in  his  writ  and  declaration,  as  that 
the  defendant  broke  his  close,  viz. 
twenty  or  thirty  acres  of  land,  &c.  the 
defendant  cannot  vary  or  give  another 
name,  or  quantity,  but  must  say  by  pro- 
testation, that  the  land  is  called  B.,  or 
that  it  contains  another  quantity,  and  for 
plea  that  the  place  is  his  freehold.    Bro. 


Protestation,  12.  Trespass,  366.  So 
in  a  guare  impedit  by  the  king  for  the 
heir  in  ward,  because  A.  the  ancestor 
was  seised  and  presented,  and  conveyed 
from  A.  to  B.y  and  from  B,  to  (7.,  and 
from  (7.  to  the  heir,  the  defendant 
pleaded  that  no  such  B.  ever  was  in 
rerum  naturd ;  but  the  plea  was  dis- 
allowed, because  as  the  title  is  from  A.y 
and  B.  is  only  in  the  mesne  convey- 
ance, and  not  the  person  in  whom  the 
presentation  is  alleged,  the  plea  is  not 
material;  but  the  defendant,  to  pre- 
vent conclusion  afterwards^  may  take 
it  by  protestation.  Bro.  Protestation, 
22.  But  where  a  man  makes  protest- 
ation of  a  thing  that  is  material,  and 
the  issue  is  found  against  him,  he  shall 
be  concluded  of  all  that  is  material  in 
the  record  :  for,  as  we  have  already  in 
substance  observed,  that  which  is  mate-' 
rialt  issuable,  and  may  be  pleaded,  cannot 
be  taken  by  protestation.  Doe.  Plac 
296. 
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to  be  levied  of  th6  goods  and  chattels  which  were  of  the  said   Holdipp  v, 
ComeKus  in  the  hands  of  the  said  Henry  to  be  administered,      Otway. 
if  he  have  so  much  thereof  in  his  hands  to  be  administered,  ' 

and  if  he  have  not,  then  the  damages  aforesaid  to  be  levied  of  5o»,*«  uttatorU 
the  proper  gdbds  and  chattels  of  the  said  Henry;  and  the  *»»&c.e* «•«<», 
said  Henry  m  mercy,  &c.  damages  de 

Afterwards,  to  wit,  on  Wednesday  next  after  three  weeks  ^^**P'^vriis. 
of  the  Holy  Trinity  in  this  same  term,  before  our  lord  the  errow!*"^"*  ° 
king  at  Wesiminstery  comes  the  said  Henry  Holdipp  by  Thomas 
Sturmy  his  attorney,  and  immediately  says,  that  in  the  record 
and  proceedings  aforesaid,  and  also  in  ^ving  the  judgment 
aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  by  the  General  erron. 
record  aforesaid  it  appears  that  the  judgment  aforesaid  was 
given  for  the  said  John  OtwOy  against  the  said  Henry  Holdipp^ 
whereas  by  the  law  of  the  hmd  of  this  realm  of  England  the 
said  judgment  ought  to  have  been  given  for  the  said  Henry 
Holdipp  against  the  said  John  Otway :  therefore  in  that  there 
is  manifest  error.     There  is  also  error  in  this,  to  wit,  that  no  Diminution 
original  writ,  between  the  parties  aforesaid,  in  the  plea  afore-  ■M«g«<l "» **>«. 
said,  IS  filed,  or  remammg  of  record,  m  the  custody  of  the  ginal  writ 
custos  brevium  of  our  said  lord  the  king  of  the  bench  afores^d 
of  the  term  of  the  Holy  Trinity^  in  the  said  19th  year  of  the 
reign  of  our  said  lord  the  now  king  of  England,  &c. ;  there- 
fore in  that  there  is  manifest  error.      And  the  said  Henry  Plaintiff  prays 
Holdipp  prays  a  writ  of  our  said  lord  the  king  to  be  directed  *  ^!^^  ofeertw- 
to  William  Tkursby  esq.,  custos  brevium  of  our  said  lord  the  autoi  brwimn, 
king  of  the  bench,  to  certify  to  our  said  lord  the  king  more 
fully  the  truth  of  the  same ;  and  it  is  granted  to  him,  &c.    Certiorari 
Therefore  the   said   William   Tkursby  is  commanded,   that  "~®*^- 
having  searched  the  original  writs  of  London,  of  the  said  term 
of  the  Holy  Trinity ,  in  the  19th  year  aforesaid,  between  the 
parties  aforesaid,  of  the  plea  aforesaid  being  in  his  custody  of 
record,  what  he  should  find  therein,  he  certify  to  our  said 
lord  the  king  without  delay  wheresoever,  &c.  as  fully  and 
entirely  as  the  same  were  before  him,  together  with  the  said      r  iqc  -i 
writ  directed  to  him,  &c.     And  the  said  Henry  Holdipp  prays  sdre/acioM  ad 
the  writ  of  our  lord  the  king  to  warn  the  said  John  Otway,  «*«'«««'«»» 

^o  .7'    erroreg. 

to  be  before  our  lord  the  king  to  hear  the  reqprd  and  pro- 
ceedings aforesaid ;  and  it  is  granted  to  him,  &c  by  which 
it  is  commanded  the  sheriff  of  London,  that  by  good  and  law- 
ful men,  &c.  he  make  known  to  the  said  John  Otway  that 
he  be  before  our  lord  the  king  in  three  weeks  from  the  day 
of  St.  Michael  wheresoever,  &c.  to  hear  the  record  and  pro-   Vieecoma  tum 
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ceedings  aforesaid,  if,  &c«  and  further,  &c.  the  same  day 
is  given  to  the  said  Henry,  &c  at  which  day  before  our  lord 
the  king  at  Wegtminster  comes  the  said  Henry  by  his  attorney 
aforesaid;  and  the  sheriff  has  not  sent  the  writ.  And  there- 
upon the  said  John  on  the  same  day  being  solemnly  called 
comes  by  his  attorney ;  whereup<m  the  said 

Henry^  as  before,  says,  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
manifest  error,  by  alleging  the  said  errors  by  him  in  form 
af(»:esaid  alleged ;  and  he  prays  that  the  judgment  aforesaid, 
for  the  errors  aforesaid,  and  other  errors  in  the  record  and 
proceedings  aforesaid,  may  be  reversed^  imnulled,  and  alto- 
gether held  for  nothing,  and  that  he  may  be  restored  to  all 
things  which  he  hath  lost  by  occasion  of  the  said  judgment,  &c., 
and  that  the  said  John  Otway  may  rejoin  to  the  errors  afore- 
said, and  he  {NPays  that  the  court  of  our  lord  the  king  here  may 
proceed  to  the  examination,  as  well  of  the  record  and  proceed- 
ing aforesaid,  as  of  the  said  matters  above  assigned  for  error. 
And  the  said  John  Otway  says  that  there  is  no  error  either  in 
the  record  and  proceedings  aforesaid^  or  in  giving  the  judgment 
aforesaid;  and  he  likewise  prays  that  the  court  of  our  said 
lord  the  king  now  here  may  proceed  to  examine,  as  well  the 
record  and  proceedings  aforesaid,  as  the  matters  aforesaid 
above  assigned  for  error,  and'that  the  judgment  aforesaid  may 
be^  in-all  things  affirmed,  &c.  But  because  the  court  of  our 
said  lord  the  king  here  is  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day  is  therefore  given  to  the 
parties  aforesaid  before  our  said  lord  the  king  until  three* 
weeks  from  the  day  of  St.  jMichael  wheresoever  our  said  lord 
the  king  shall  then  be  in  England  to  hear  their  judgment 
thereon ;  for  that  the  court  of  our  said  lord  the  king  here  is 
not  yet  advised  thereof,  &c.  (And  so  it  is  continued  firom 
term  to  term).  At  which  day  before  our  said  lord  the  king  at 
JFestmmster  come  the  parties  aforesaid  by  their  attomies  afore- 
said; whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  king  now  here  more 
fully  understood,  and  diligently  examined,  and  as  well  the 
record  and  proceedings  aforesaid,  as  the  matter  aforesaid 
above  for  error  assigned,  being  seen,  for  that  it  appears  to  the 
court  of  our  said  lord  the  king  now  here,  that  in  the  record 
and  proceedings  aforesaid,  and  also  in  giving  the  judgment 
aforesaid,  there  is  manifest  error;  it  is  considered  that  the 
judgment  aforesaid  for  the  error  aforesaid,  and  other  errors 
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in  the  record  and  proceedings  aforesaid,  be  reyersed,  annulled,    Holdipp  v. 
and  altogether  held  for  nothing;  and  that  the  said  Henry  be      Otway. 
restored  to  all  things  which  he  has  lost  by  occaAon  of  the  ' 

said  judgment,  &c 

Afterwards,  to  wit,  on  Thursday  next  after  15  days  of  St.   lUstitutionand 
Martin  in  the  30th  year  of  the  reign  of  our  lord  CharUs  the  ^^o^^J^j^'e/on 
2d  now  king  of  England^  &c  b^ore  our  lord  the  king  at  the  record. 
Weitrnxaster  comes  the  said  Henry  Hcldipp  by  Themas  Sturmy 
his  attorney,  and  acknowledges  that  he  has  had  restitution      [  106  ] 
and  satisfaction  from  the  said  Jckn  of  all  sums  of  money, 
which  he  the  said  Henry  lost  by  occasion  of  the  said  judgment ; 
therefore  let  the  said  John  be  quit  of  all  such  sums  of  money 
thereupon,  &c. 


Holdipp  executor  of  Dowse  versus  Otway.  Case  18. 

Trinity,  21  Car.  II.  R^s.     Rol.  1161. 

ERROR,  by  Holdipp  executor  of  Dowse  plaintiff  against  s.  c.  2  Keb. 
Otway  d^endant,  to  reverse  a  judgment  in  an  action  of  2H'^k*^J7*^ 
debt  in  the  Common  Pleas,  in  which  Otway  liien  plaintiff  7  Term;  Rep. 
declared  against  Holdipp  as  executor,  &c.  upon  a  bill  obliga-  |^^^ebt  upon  a 
tory  made  by  the  testator  24th  November  1650,  whereby  the  b>U  obligatory, 
testator  acknowledged  himself  to  be  indebted  to  the  plaintiff  hal  juSpnlnt 
in  68i,   which  he  covenanted  and  promised  to  pay  to  the  by  default,  or 
plaintiff,  or  his  assigns,  as  soon  as  several  bills  of  costs  of  the  course  of  k.  B. 
testator,  expended  in  the  prosecuting  of  several  suits  in  law  **  *°  tax  the 
and  equity  for  Mr.  Robert  Biggs  and  Margery  Riggs  deceased,  detention  of  the 
should  be  duly  audited,  debated,  and  settled  by  two  attomies  *l®''*'  *"  "^f}^?^ 

•     ■■.«»  Ill  •  -I  the  costs,  if  the 

to  be  mdifferently  chosen  between  them  to  examme  and  state  plaintiff  will  as- 
the  accounts  of  the  said  bills  of  costs,  the  plaintiff  paying  to  ^^e  will  not"* 
the  testator  his  proportionable  part,  that  is  to  say,  the  third  he  shall  have  a 
part  of  the  said  bills  to  be  in  form  aforesaid  debated  and  set-  o/dama^w  fo? 
tied:  And  the  plaintiff  by  protestation  that  he  was  always  the  detention 
ready  to  perform,  all  things  on  his  part,  and  also  by  protesta-  but  it  js^in  the 
tion  that  there  was  not  •any  sum  of  money  due  to  the  testator  ©lection  of  the 
upon  any  biU  of  costs  by  him  expended  in  prosecuting  any  Sot  of  the  de- 
suits  for  the  said  Robert  Riggs  and  Margery  Riqqs.  the  plain-  f«n<^n*;  »"«! 

.«,  .      n  .11  .11  .      1  .     i^A      .  ifUeregt  may  be 

tiff  m  fact  said  that  neither  the  testator  m  his  life-time,  nor  included  in  the 

the  defendant  upon  his  death,  did  ever  shew  or  produce  any  ^*"^««-    jj; 

bills  of  costs,  expended  in  the  prosecution  of  the  said  suits,  obligatory,  for 

£  £  2 
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HoLDipp  V.  to  be  audited,  debated,  and  settled  according  to  the  tenor  of 
Otway.  the  said  bills ;  whereby  an  action  accrued  to  the  plainti£F  to 
'  demand  and  have  the  said  68/.  of  the  defendant :  and  upon 
money  to  the  this  declaration  the  phuntiif  had  judgment  by  default  in  the 
S^evifaTbX  Common  Pleas ;  and  because  the  bUl  obligatory,  upon  which 
of  costs  should  the  plaintiff  had  declared,  was  made  so  long  before,  the  pro- 
^tttdThtu'Jht  thonotary  taxed  50/.  for  interest  and  damages  for  the  deten- 
te appear  in  the  tion  of  the  debt  of  68/.:  whereupon  the  judgment  was  en- 
the  bUls*  trere  tcrcd  in  this  manner,  to  wit,  "  Therefore  it  is  considered  that 
settled,  or  that  the  Said  John  (the  plaintiff)  recover  against  the  said  Henry 
somrfeuirm  °  (namely  the  defendant)  his  debt  aforesaid,  and  his  damages 
the  defendant  on  occasiou  of  the  detention  of  the  said  debt  to  50Z.  by  the 

that  they  were  ^^    -t      3  ^  •-i-.-*  »»  -ii^j 

not  setUed.  court  adjudged  to  the  said  John  with  his  assenty  to  be  levied 
[  107  J  of  the  goods  which  were  of  the  said  Cornelius  (that  is,  the 
testator)  in  the  hands  of  the  said  Henry  to  be  administered,  if 
he  have  so  much  thereof  in  his  hands  to  be  administered,  and 
if  he  have  not,  then  the  damages  aforesaid  to  be  levied  of 
the  proper  goods  and  chattels  of  him  the  said  Henry,  and  the 
said  Henry  in  mercy,"  &c.  And  it  was  a  very  hard  case  upon 
the  defendant,  who  in  truth  had  no  assets,  and  yet  was  bound 
by  this  judgment  to  pay  the  50/.  for  the  damages  out  of  his 
own  proper  goods ;  wherefore  he  brought  a  writ  of  error  into 
the  Ejug's  Bench. 

And  Saunders  of  coimsel  with  the  plidntiff  in  the  writ  of 
error  moved,  that  it  was  error,  because  the  court  of  Common 
Pleas  had  taxed  damages  on  occasion  of  the  detention  of  the  debt, 
where  the  damages  did  not  appear  judicially  to  the  court,  but 
should  have  been  inquired  of  by  a  jury  upon  a  writ  of  in- 
quiry. And  although  it  appeared  to  the  court  what  time  was 
elapsed  since  the  debt  was  first  contracted,  and  since  the 
making  of  the  bill  obligatory,  and  although  as  it  may  be  said, 
they  may  compute  the  interest  of  the  debt,  yet  it  did  not  ap- 
pear to  the  court  what  interest  had  been  paid ;  and  therefore 
he  urged  that  in  this  case  there  ought  to  have  been  a  writ  of 
inquiry,  and  that  taxing  of  the  damages  by  the  court  was 
erroneous. 

Sed  non  allocatur:  for  the  whole  course  and  practice  of 
both  courts  is,  upon  a  judgment  iir  debt  by  default  or  con- 
fession, to  tax  the  damages  on  occasion  of  the  detention  of 
the  debt,  as  well  as  the  costs  of  suit ;  and  it  being  with  the 
assent  of  the  plaintiff,  which  is  always  entered  upon  the  re- 
cord, as  it  is  in  this  very  case,  shall  conclude  the  defendant, 
as  appears  by  all  the  precedents  in  the  books  of  entries.  But 
if  the  plaintiff  wUl  not  assent  to  it,  then  he  shall  have  a  writ 
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of  inquiry  of  damages  on  occasion  of  the  detention  of  the 
debt,  if  he  will ;  but  it  is  in  the  election  of  the  plaintiff,  and 
not  of  the  defendant ;  and  if  the  court  can  with  the  assent  of 
the  plaintiff  tax  20«.  or  other  small  sum  for  damages  on 
occasion  of  the  detention  of  the  debt,  for  the  same  reason 
they  may  tax  20L,  or  other  greater  sum  for  such  damages,  if 
they  see  cause ;  wherefo^  this  exception  was  over-ruled.  (2) 


HOLDIPF  9. 

Otway. 


(2)  See  Vol.  I.  585.  2  Ld.  Raym. 
774.  So  in  Bruce  v.  JRawlinSf  3  Wils. 
61)  62.,  OD  a  motion  to  set  aside  the  in- 
quisition on  a  writ  of  inquiry  for  exces- 
sive damages,  where  judgment  was 
suffered  by  default,  in  an  action  of 
trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  opening  and 
searching  several  boxes,  and  drawers, 
therein,  Wilmot  chief  justice  said,  <*This 
'^  IS  an  inquest  of  office  to  inform  the 
*'  conscience  of  the  court,  who,  if  they 
*'  please,  may  themselves  assess  the 
**  damages."  So  where  the  plaintiffs 
obtained  an  interlocutory  judgment  in 
an  action  of  assumpsit^  and  a  writ  of 
inquiry  was  awarded,  Wilmot  chief  jus- 
tice said,  "  The  taking  of  the  inquisition 
**  and  entering  final  judgment  were  only 
'*  the  conclusion  and  necessary  conse- 
*'  quence  of  the  interlocutory  judgment; 
<*  for  the  court  themselves,  if  they  had 
«  so  pleased,  might,  upon  the  inter- 
"  locutory  judgment,  have  assessed  the 
"  damages,  and  given  final  judgment 
"  thereupon :  and  the  inquisition  is 
"  only  a  matter  of  course  taken  to  in- 
'*  form  the  conscience  of  the  court." 
2  Wils.  372.  374.  Hewit  v.  ManteU.  (a) 
So  in  Thellusson  v.  Fletcher,  Doug.  316. 


Btdler  justice  observed,  "  that  writs  of 
'^  inquiry  are  often  sued  out  in  cases 
'<  where  they  are  not  necessary;  as  for 
<*  instance,  in  actions  on  covenants  for 
<<  payment  of  a  sum  certain ;"  and  for 
this  he  cited  this  case  of  Holdipp  v.  Ot- 
way.  And  Laterence  justice  in  Black' 
more  v.  Flemyng,  7  T.  R-  446,  447., 
referred  to  this  case  of  Holdipp  v. 
Otwayy  with  respect  to  the  prothono- 
tary's  taxing  interest  by  way  of  damages, 
and  that  it  was  at  the  pltuntiif 's  option 
either  to  refer  it  to  the  prothonotary  to 
do  so,  or  have  a  writ  of  inquiry  of  da- 
mages. (6)  In  Roo  V.  Apsley,  1  Sid. 
442.  judgment  was  obtained  in  debt 
upon  a  judgment,  and  it  was  moved  for 
the  plaintiff  that  the  court  should  tax 
the  damages,  namely,  interest,  without 
a  writ  of  inquiry,  and  after  some  doubt 
made  by  the  chief  justice,  it  was  at  last 
referred  to  the  secondary  to  tax  the  da- 
mages. See  11  H.  7-  5.  b.  Bro.  Default, 
105.  1  Rol.  Abr.  571.  (J.)  pi.  1,  2,  3. 
3  Leon.  213.  OgnelFs  case.  So  where 
there  was  judgment  by  default  in  an 
action  on  the  case  on  a  promissory  note, 
it  was  referred  by  the  court  of  Common 
Pleas  to  the'  prothonotary  to  ascertain 
the  damages  and  costs,  and  calculate 


(a)  [See  Accord.  3  Mann.  &  Gr. 
637.  Bridport  v.  Jones,  note  (a).] 

(6)  And  accordingly,  where  a  writ 
of  inquiry  was  awarded  on  a  judgment 
by  default,  in  an  action  on  bills  of  ex- 
change, and  afterwards  final  judgment 
was  entered  without  its  appearing  that 


the  sheriff  had  returned  any  inquisi- 
tion, on  error  the  court  of  Exchequer 
Chamber  affirmed  the  judgment ;  for  the 
court  below  might  assess  the  damages 
themselves.  4  Taunt  148.  Gould 
Hammersley, 
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Holdipp  versiis  Otway. 


holdipp  v. 
Otway. 


Then  Saunders  assigned  an  error  in  the  declaration^  that 
the  plaintiff  in  the  Common  Pleas  had  not  sufficiently  entitled 
himself  to  his  action  for  the  682.  on  the  bill  obligatory  men- 
tioned in  the  declaration ;  for  it  was  not  to  be  paid  nntil  the 
bills  of  costs  were  debated  and  settled  by  two  attomies  to  be 
indifferently  chosen  by  the  testator^  and  the  plaintiff  Otway  ; 


interest  on  the  note,  without  a  writ  of 
inquiry.  1  H.  Black.  252.  Bashleigh  v. 
Salmon.  Ibid.  529.  Andrews  v.  Blake, 
Ibid.  541.  Longynan  v.  Fenn^  And 
the  same  thing  was  done  in  the  King's 


Bench  in  the  case  k^I Shepherdv. Charter^ 
4  T.  R.  275.  And  it  is  now  become  the 
constant  practice  of  both  courts  to  do 
so. (c) 


(c)  And  the  same  practice  now  pre- 
vails in  the  Exchequer.  4  Price,  134. 
Biggs  v.  Stewart  So  the  court  will 
refer  it  to  the  proper  officer  to  compute 
what  is  due  not  only  in  actions  on  bUb 
of  exchange  and  promissory  notes,  but 
also  in  covenant  for  rent;  8  T.  R.  410. 
Byrom  v.  Johnson,  6  Taunt  356. 
Campion  v.  Crawshay.  2  Marsh.  56* 
S.  C.  [13  Price,  53.  Wlngfield  v. 
Ckverky'}  ;  or  for  mortgage  money.  8 
T.  R.  326.  Berthen  v.  Street;  [or  for 
the  arrears  of  an  annuity.  2  Chitt.  Rep. 
32.  Allwoway  v.  HUL'] 

But  the  rule  cannot  be  obtained 
where  the  action  is  brought  for  an  un- 
certain sum,  which  is  not  mere  matter 
of  figures,  as  on  a  foreign  judgment ;  4 
T.  R.  493.  Messin  v.  Lord  Massarene  ; 
or  a  bill  of  exchange  for  foreign  money ; 
5  T.  R.  87.  Maunsdl  v.  Lord  Massa- 
rene ;  or  on  a  bottomree  bond.  Palin  v. 
Nicholson.  E.  38  Geo.  3.  Jk.  B.  Tidd, 
589.  See  also  12  East,  420.  Napier  v. 
Schneider,  14  East,  622.  Denison  v. 
Mair,  The  rule  has  been  granted 
where  the  plaintiff  died  after  inter- 
locutory judgment:  1  M.  &  S.  229. 
Berger  v.  Green  :  And  where  the  bill 
had  been  stolen  out  of  the  plaintiff's 
attorney's  pocket,  and  no  tidings  of  it 
obtained.  3  M.  &  S.  281.  Broton  v. 
Messiter.     [1  Dowl.  420.  Allen  v.  Mil- 


ler,  3  Dowl.  26.  Clarke  \,  Quince.  But 
see  7  B.  &  C.  90.  Hansard  v.  Robinson. 
9  D.  &  R.  86a  8.  C.  In  assumpsit 
against  two  acceptors  of  a  bill  of  ex- 
change, separate  rules  to  compute  are 
irregular,  although^  at  the  time  when 
the  first  rule  was  granted,  judgment 
had  been  obtained  against  one  defend- 
ant only.  3  Mann.  &  Gr.  756.  Field 
v.  Pooley.  4  Scott,  N.  R.  524.  S.  C] 
It  is  not  universally  true  that  a  judg- 
ment by  default  in  debt  is  final ;  for  in 
an  action  of  debt  on  the  statute  of 
Edward  6th  for  tithes,  or  in  debt  for 
foreign  money,  there  must  be  a  writ  of 
inquiry ;  per  Holroyd  X  5  B.  &  A. 
885.  Arden  v.  Connell;  in  which  case 
the  court  refused  a  mandamus  to  the 
judge  of  the  palace  court,  who  had  sup- 
ported his  officer  in  signing  interlo- 
cutory judgment  only  in  an  action  of 
debt  for  use  and  occupation.  [See  also 
1  Bing.  182.  Bale  v.  Hodgetts.  7  Moo. 
602.  S.  C]  Since  it  has  been  held  that 
a  plaintiff  may  recover  in  debt  a  smaller 
sum  than  he  declares  for,  and  may  de- 
clare in  debt  on  a  quantum  meruit^  it 
should  seem  that  a  writ  of  inquiry  is  as 
necessary  for  the  ends  of  justice  in  an 
action  of  debt,  as  in  one  of  assumpsiU 
[See  2  Cr.  &  J.  672,  673.  Weaid  v. 
Brawny  per  Bayley  B.  5  Dowl.  403. 
M*Kenzie  v.  Gayford,    Accord,"] 
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and  Otway  the  plaintiff  in  the  Common  Pleas  has  averred  that    Holdipp  v. 
the  testator  had  not  shewn^  or  produced  any  bilk  of  costs ;      Otway. 
which  is  nothing  to  the  purpose ;  for  he  was  not  bound  to  ' 

shew  or  produce  any  bills  except  only  to  the  two  attomies  to 
be  choedh  to  examine  and  state  them ;  but  the  plaintiff  in  the 
Common  Pleas  ought  to  have  averred,  that  there  were  two 
attomies  chosen,  and  the  testator  did  not  produce  the  bills  of 
costs  to  them  to  be  settled ;  or  that  the  plaintiff  had  diosen 
one  attorney,  and  required  the  testator  to  choose  another,  to  '  [  108  3 
examine  and  settle  the  bills,  which  he  refused  to  do ;  where- 
by it  might  have  appeared  to  the  court,  that  there  was  no 
fault  in  the  plaintiff,  but  a  fault  in  the  testator.  But  now  it 
does  not  appear  upon  the  record,  that  the  money  is  yet  pay- 
able ;  for  they  were  payable  upon  the  settling  of  the  bills  of 
costs  by  the  two  attomies ;  and  this  does  not  appear  to  be 
done,  nor  that  there  was  any  fault  in  the  testator  why  it  was 
not  done,  and  therefore  the  68/.  does  not  appear  to  be  yet 
due  according  to  the  tenor  of  the  said  bill  obligatory.  And 
of  this  opinion  was  the  whole  court  (3) ;  whereupon  a  rule 
was  given  to  reverse  the  judgment  nin,  &c. ;  but  Jones  of 
counsel  with  the  defendant  in  the  writ  of  error  said,  that  he 
could  not  maintun  the  judgment;  and  therefore  he  prayed 
that  it  should  be  reversed  for  the  expedition  of  his  client,  wha 
intended  to  bring  a  new  action ;  wherefore  the  judgment  was 
reversed  absolutely. 

(3)  This  case  is  cited  by  Eyre  chief  obligor,  and  the  obligee  is  by  the  terms 

justice,  in  French   v.  Campbell^  2  H.  of  it  to  do  the  first  act,  he  must  do,  or 

Black.  178.,  who  says  that  every  pos-  concur  in  doing,  the  first  act,  before  he 

sible  condition  upon  which  money  is  to  can  demand  the  penalty.    If  a  stranger 

become  payable  must  be  performed,  or  is  to  do  the  first  act,  the  obligee  is  to 

must  be  dispensed  with  upon  sufficient  procure  that  stranger  to  do  it,  it  being 

ground,  before  the  money  is  demand-  for  his  benefit ;  but  if  the  obligee  him- 

able  in  an  action ;  and  in  the  declar-  self  is  to  do  it^  the  obligee  cannot  de- 

ation,  in  which  it  is  demanded,  it  must  mand  the  penalty  till  he  has  done  it ;  it 

appear  that  the  condition  has  been  per-  is,  with  regard  to  him,  in  the  nature  of 

formed,  if  not  literally,  at  least  substan-  a  condition  precedent.     See  7  Rep.  10. 

tially ;  or  that,  by  reason  of  some  default  UghJtred%  case.     1   Saund.  319,   320. 

in  the  opposite  party,  the  performance  Pordage  v.Cole,  and  note  (4).     1  Ld. 

of  the  condition  has  been  prevented,  Raym.  665.  Thorpe  v.  Thorpe,    4  Bac. 

which  dispenses  with  that  performance.  Abr.  6.  Hunlocke  v.  Blachiowe.    Post, 

And  if  there  is  a  condition  annexed  to  a  155.   Peeters  v.  O/ne.     Post,  352.  note 

writing  obligatory  for  the  benefit  of  the  (3). 

£  £  4 


108  a  Allen  verstis  Rivington. 

Case  19.  Allen  versits  Rivington. 

HU.  21  &  22  Car.  11.  Regis.     Rot.  802. 

F^ectmcnt  Derbjfshire.'X  TIE  it  remembered  that  on  Saturday  next  after 
^  ^*-  J  M3  the  octave  of  St.  Hilary  in  this  same  term, 
before  our  lord  the  king  at  Westminster  came  George  Alien  by 
Benjamin  Taylor  \n&  attorney,  and  brought  here  into  the  court 
of  our  said  lord  the  king  then  there  hb  certain  bill  against 
Robert  Rivington^  in  the  custody  of  the  marshal,  &c  of  a  plea 
of  trespass  and  ejectment,  and  there  are  pledges  of  prosecu- 
tion, to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows 
in  these  words,  to  wit ;  Derbyshire  to  wit,  George  Allen  com- 
plains of  Robert  Rivington  being  in  the  custody  of  the  mar- 
shal of  the  marshalsea  of  our  lord  the  king  before  the  king 
himself,  for  that  whereas  Ann  Harrison,  spinster,  on  the  first 
day  of  May,  in  the  20th  year  of  the  reign  of  our  lord  Charles 
the  second  now  king  of  England,  &c  at  Rossen  in  the  said 
county,  demised,  granted,  and  to  farm  let,  to  the  said  George, 
four  acres  of  land,  and  four  acres  of  pasture-  with  the  ap- 
purtenances, lying  and  being  in  Rossen  afc^resaid  in  the  county 
aforesaid,  to  have  and  to  hold  the  tenements  aforesaid  with 
the  appurtenances  to  the  said  George  and  his  assigns  from  the 
20th  day  of  April  then  last  past,  until  the  full  end  and  term 
of  five  years  then  next  following,  and  fully  to  be  complete 
and  ended ;  by  virtue  of  which  said  demise  the  said  George 
entered  .into  the  tenements  aforesaid  with  the  appurtenances, 
[  109  ]  and  was  thereof  possessed  until  the  said  Robert  afterwards, 
to  wit,  on  the  said  Ist  day  of  May  in  the  said  20th  year  of 
the  reign  of  our  said  lord  the  king,  with  force  and  arms,  &c. 
entered  into  the  tenements  aforesaid  with  the  appurtenances 
in  and  upon  the  possession  of  him  the  said  George,  and 
ejected,  expelled,  and  amoved  the  said  George  from  his  posses- 
sion aforesaid,  his  said  term  therein  being  not  yet  ended; 
and  the  said  George  from  his  said  possession  thereof  held 
and  kept  out,  and  still  holds  and  keeps  out;  and  other 
wrongs  to  him  did  against  the  peace  of  our  said  lord  the 
now  king,  and  to  the  damage  of  the  said  George  of  102.,  and 
therefore  he  brings  suit,  &c 
Plea,  not  And  the  said  Robert  Rivington  by  William  Frogatt  his  at- 

^'**y-  tomey  comes  and  defends  the  force  and  injury  when,  &c.  and 

says  that  he  is  not  thereof  guilty,  and  of  this  he  puts  him- 
self upon  the  country  ;  and  the  said  George  thereof  likewise 
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&c.     Therefore  let  a  jury  thereof  come  before  our  ssdd  lord     Allen  v. 
the  king  at  Westminster,  on  Friday  next  after  the  octave  of  Rivington. 
the  Purification  of  the  Blessed  Mary^y  and  who  neither,  &c.        ^    ^ 
to  recognise,  &c  because  as  well,  &c.  the  same  day  is  given  .  ^^  j^^    ' 
to  the  parties  aforesaid  there,  &c     Afterwards  the  process  of  Hilary  term, 
thereof  is  continued  between  the  parties  aforesaid  of  the  plea 
aforesaid,  by  the  said  jury  being  respited  between   them, 
before  our  lord  the  king  at  Westminster  until  Wednesday  next 
after  15  days  of  Easter^  next  coming,  unless  his  majesty's  tTh«fi«t  ^j 
justices  assigned  to  take  the  assizes  in  the  county  aforesaid,  ^     ^^  |^"' 
shall  first  come  on  Moriday  the  22d  day  of  Marchy  at  Derby  turn  day  of  the 
in  the  said  county,  according  to  the  form  in  the  statute  in        *'^^*"* 
such  case  made  and  provided,  for  default  of  jurors  because 
none  of  them  did  appear.     At  which  day  before  our  lord  the 
king  at  Westminster,  come  the  parties  aforesaid  by  their  attor- 
nies  aforesaid ;  and  the  said  justices  of  assize,  before  whom 
the  said  issue  was  tried,  have  sent  here  their  record  had  before 
them  in  these  words.     Afterwards,  that  is  to  say,  on  the  day  Potua. 
and  at  the  place  within  contained,  before  Sir  Thomas  Tirrell 
knt  one  of  the  justices  of  our  lord  the  king  of  the  bench, 
and  Thomas  Brome  serjeant  at  law,  justices  of  our  said  lord 
the  king,  assigned  to  take  the  assizes  in  the  county  of  Derby, 
according  to  the  form  of  the  statute,  &c.  come  as  well  the 
within   named  George  Allen,   as  the  within-written  Robert 
Rivington,  by  their  attomies  within  contained ;  and  the  jurors 
of  the  jury,  whereof  mention  is  within  made,  being  summoned, 
also  come,  who,  to  speak  the  truth  of  the  matters  within  con- 
tained, being  chosen,  tried  and  sworn,  say  upon  their  oath, 
that  before  the  trespass  and  ejectment  in  the  lands  men- 
tioned in   the  declaration  within  written,   one  John  Uiblin  Special  verdict, 
was  seised  of  the  said  lands  in  his  demesne  as  of  fee ,  and 
being  so  thereof  seised,  made  his  last  will  and  testament  in 
writing  of  the  lands  within-written  (among  other  things)  by 
the  name  of  a  certain  intache,  in  these  words,  "  I  give  and 
bequeath   unto  Ann  Harrison,   daughter  of  my  son-in-law 
Thomas  Harrison,  my  intache  in  Hopefield,  if  my  son  Thomas 
Htblin  happen  to  leave  no  issue  male,  after  the  decease  of  my 
wife :  and  if  my  son  Thomas  Hiblin  have  issue  male,  then  my 
will  is  that  the  said  Ann  shall  have  5/.  paid  her  only,  in  lieu      [  1 10  ] 
of  the  said  intache.''     And  afterwards  the  said  John   died, 
having  issue  the  said  Thomas  Hiblin,  who  had  issue  male  of 
his  body  lawfully  begotten  one  Richard  Hiblin.     And  the 
jurors^  aforesaid  upon  their  oath  aforesaid  further  say,  that 
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Allek  v.     Ann  the  wife  of  the  said  John  Hiblin  survived  the  said  John, 
RiviNOTON.  and  afterwards  died ;  and  that  the  said  5L  mentioned  in  the 
'  said  last  will  was  offered  to  the  said  Ann  Harrison  after  the 

death  of  the  said  issue  male^  and  was  refused  by  the  said  Ann 
Harrison.  And  the  jurors  aforesaid  upon  their  oath  afore- 
said further  say,  that  Ann  and  Elizabeth  Hiblin  are  the 
sisters  and  heirs  of  the  said  Richard^  and  that  the  said  Biehard, 
the  son  of  the  said  Thomasy  died  without  issue  male  of  his 
body  lawfully  begotten,  and  that  the  said  Arm  Harrison 
entered  into  the  lands  within  written,  and  demised  them 
to  the  within-named  Creorge  Allen  the  plaintiff,  by  virtue 
thereof  the  said  Creorge  entered  into  the  lands  within  written, 
and  was  thereof  possessed  until  the  within  written  Robert 
Rivington  entered  in  and  upon  the  possession  of  the  said 
George  and  ejected  him  from  his  possession  in  manner  and 
form  as  the  within-written  George  has  within  complained 
against  him ;  and  that  the  said  Robert  Rivington  the  now  de- 
fendant, is  the  guardian  of  the  said  Ann  and  Elizabeth  HibUn, 
and  entered  for  their  use.  But  whether  or  not,  upon  the 
whole  matter  aforesaid,  in  form  aforesaid  found,  the  siud 
Robert  Rivington  is  guilty  of  the  trespass  and  ejectment  afore- 
said, the  jurors  aforesaid  are  altogether  ignorant,  and  pray 
thereupon  the  advice  of  the  justices  and  court  here :  and  if, 
upon  the  whole  matter  aforesaid,  in  form  aforesaid  found, 
it  shall  seem  to  the  justices  and  court  here,  that  the  sud 
Robert  Rivington  is  guilty  of  the  trespass  and  ejectment 
within  written,  then  the  jurors  aforesaid  upon  their  oath 
aforesaid  say,  that  the  said  Robert  Rivington  ia  guilty  of  the 
trespass  and  ejectment  within  written,  in  manner  and  form 
as  the  said  George  Allen  hath  within  thereof  complained 
against  him ;  and  they  assess  the  damages  of  the  said  George 
Allen  on  occasion  of  the  trespass  and  ejectment  aforesaid, 
besides  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  to  6^,  and  for  those  costs  and  charges  to 
53^.  and  4d. :  but  if,  upon  the  whole  matter  aforesaid  in  form 
aforesaid  found,  it  shall  seem  to  the  justices  and  court  here, 
that  the  said  Robert  Rivijtgton  ia  not  guilty  of  the  trespass 
of  ejectment  aforesaid,  then  the  jurors  aforesaid  upon  their 
oath  aforesaid  say,  that  the  said  Robert  Rivington  is  not 
Curia  advisare  guilty  thereof,  as  he  the  said  Robert  has  within  in  plead- 
^   '  ing  alleged.     And  because  the  court  of  our  said  lord  the 

king  now  here  is  not  yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  a  day  is  therefore  given  to  the  afore- 
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said  George  Allen  that  be  be  before  our  lord  the  king  at     Allen  v. 

Westminster^  on  Wednesday  next  after  the  octave  of  the  Holy   Rivington. 

TVwii/y,  to  hear  their  judgment  thereupon,  for  that  the  court  ' 

of  our  said  lord  the  king  here  is  not  jet  advised  thereof,  &c. 

(and  so  it  is  continued  until  Trinity  next  following).     Where-  Judgment. 

upon  all  and  singular  the  premises  being  seen,  and  hj  the 

court  of  our  said  lord  the  king  now  here  more  fully  under-      [  HI  ] 

stood^   and  mature  deliberation  being   thereupon  had,  it  is 

considered  that  the  said  George  Allen  do  recover  against  the 

said  Robert  Bivington  his  said  term  yet  to  come  of  and  in  the 

tenements  aforesaid  with  the  appurtenances,  and  his  damages 

by  the  said  jury  in  form  aforesaid  assessed,  and  also  13/.  65. 8(f. 

for  his  costs  and  charges,  by  the  court  of  our  said  lord  the 

king  now  here  adjudged  of  increase  to  the  said  George  Allen 

with  his  assent ;  which  said  damages  in  the  whole  amount  to 

16/.  \6s,  and  let  the  said  Robert  Riving  ton  be  taken,  &c 


Allen  versus  Rivington.  Case  19. 

■pjECTMENT;  the  plaintiff  declared  of  a  lease  made  by  s.c.2Keb.606. 
■*-^  Ann  Harrison  to  him  of  several  lands  in  Rosson,  in  the  \  ^*f •  \^^'  ^  ., 

.'  In  ejectment,  II 

county  01  Derby  ;  upon  not  guilty  pleaded,  the  jury  found  a  it  appear  by  the 

special  verdict  to  this  effect ;  they  found  that  one  John  Hiblin  "^^^^^^ 

was  seised  in  fee  of  the  lands  in  question,  and  so  seised,  by  that  the  plain- 

his  last  will  in  writing,  devised  them  in  this  manner :  "  I  give  opity^f  po"" 

and  bequeath  unto  Ann  Harrison  (the  lessor  of  the  plaintiff,)  sfwion,  and  no 

daughter  of  my  son-in-law  Thomas  Harrison^  my  intache  in  fo,  the  ckfend- 

Hopefieldf  if  my  son  Thomas  Hiblin  happen  to  have  no  issue  "^  ?  n^^*"" 

male,  after  the  death  of  my  wife ;  and  if  my  son  Thomas  judgment.(a) 
Hiblin  have  issue  male,  then  my  will  is,  that  the  said  Ann 

(a)  See  contra.  Burr.  2484.  Roe  v.  to  be  the  latter.     [But  see  the  entry 

Harvey.    2  T.  R.  749.  Doe  v.  Barber,  itself  of  the  case  antd,  p.  108  a,  et  seq. 

This  case  is  evidently  in  direct  contra-  The  decision  in  the  principal  case  seems 

diction  to  the  well-established  rule,  that  to  be  confirmed  by  modern  authorities 

the  plaintiff  in  ejectment  must  recover  to  the  extent,   that  actual  possession, 

by  the  strength  of  his  own  title,  without  not  apparently  tortious,  will  furnish  a 

any  regard  to  the  weakness  of  the  de-  prtmrf/acic  case  for  the  plaintiff  in  eject- 

fendant's.     The  word  «*  ejectment"  was  ment.  Thus  in  Doe  x.Dyebally  M.  &  M. 

probably  used  by  mistake  instead   of  S46.  3  C.  &  P.  610.  S.  C.  ejectment  was 

"  ^ectionefirmce  ;  "  in  fact,  in  Siderfin's  brought  to  recover  possession  of  a  room 

report  of  this  case  the  action  is  stated  in  a  house :  The  defendant  had  forcibly 
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shall  have  5/.  paid  her  only^  in  lieu  of  the  said  intache ; "  and 
that  the  devisor  died  seised^  leaving  issue  the  said  Thomas 
Hibliny  who  had  issue  male  Richard  Hiblin,  and  that  Ann 
the  wife  of  the  devisor  survived  him^  and  afterwards  died ; 
and  that  the  said  5L  mentioned  in  the  will  was  tendered  to 
Ann  Harrison  the  lessor  of  the  plaintiff  after  the  death  of  the 
issue  male  and  was  refused  by  her.  And  they  further  found 
that  Ann  and  Elizabeth  JSiblin  are  sisters  and  co-heirs  of 
Richard  the  issue  male^  who  died  without  issue.  And  then 
the  jury  found  the  entry  of  the  lessor  of  the  plaintiff,  and  the 
lease  to  the  plidntiff,  as  in  the  declaration,  and  that  the  de- 
fendant, as  guardian  of  Ann  and  Elizabeth  Hibliny  ousted 
him ;  and  if  upon  the  whole  matter  the  defendant  was  guilty 
or  not,  the  jury  left  it  to  the  judgment  of  the  court 

And  upon  this  special  verdict  three  points  were  intended 
to  be  argued.  1 .  Whether  the  lessor  of  the  plaintiff  shall  have 
an  estate  for  life  by  the  devise,  because  at  thie  time  of  the 
death  of  the  wife,  Thomas  Hiblin  had  issue,  although  he  died 
afterwards.     2.  If  the  lessor  of  the  plaintiff  shall  have  an 


taken  possession  of  the  house:  The 
plaintiff  proved  a  lease  to  him  of  the 
house  and  a  year's  possession,  and  rested 
his  case  there :  It  was  objected,  that  no 
title  was  proved  in  the  demising  parties 
to  the  lease :  But  per  Lord  Tenterden, 
"  That  does  not  signify ;  there  is  ample 
*<  proof;  the  plaintiff  is  in  possession  and 
*'  you  come  and  turn  him  out ;  you  must 
"  shew  your  title."  See  also  Doe  v. 
Martin^  Carr.  &  M.  32.,  coram  Lord 
Denman,  Accord.  So  in  Doe  v.  Webber ^ 
1  A.  &  £.  119.,  where,  at  the  trial  of  an 
ejectment,  in  1834,  it  appeared  that  a 
mortgage  had  been  executed  in  1815, 
and  that  from  that  time  till  the  de- 
fendant obtained  possession,  the  mort- 
gagor had  occupied  the  premises;  it  was 
held  that  this,  though  a  possession  of 
less  than  twenty  years,  entitled  the  mort- 
gagee to  recover  against  the  defendant, 
who  had  adduced  no  evidence  in  sup- 
port of  his  own  claim.  (See  further  on 
this  question  3  Mann.  &  R.  112.  Doe  v. 
BiUyard,  note  (a).    Mood.  &  M.  34.?., 


note  (a).)  But  a  plea  of  Ub.  ten.  to  an 
action  of  trespass  clattsum  fregit  is  not 
supported  by  mere  proof  of  the  exer- 
cise of  acts  of  ownership  by  the  defend- 
ant for  a  period  of  less  than  twenty 
years ;  for  by  the  plea  of  lib,  ten.  the 
defendant  admits  that  the  plaintiff  is  in 
possession,  and  that  he  (the  defendant) 
is  primd  facie  a  wrong-doer ;  (see  ante, 
Vol.1,  p.  300  a,  note(t);)  but  he  under- 
takes to  shew  a  title  in  himself  which 
shall  do  away  with  the  presumption  aris- 
ing from  the  plaintiff's  possession :  This 
he  is  bound  to  do  either  by  shewing  title 
by  deed  in  the  usual  way,  or  by  prov- 
ing a  possessory  title  for  twenty  years. 
7M.&W.593.j5rc*ev.Ze»«r.  9Dowl. 
246.  S.  C.  nomine  Chrice  v.  Lever. 
Where,  in  ejectment,  the  plaintiff  proved 
twenty  years'  possession,  and  the  de- 
fendant ten  years'  possession  following 
the  twenty,  it  was  held  that  the  plaintiff 
was  entitled  to  recover.  7  Bing.  346. 
Doe  V.  Cooke,    5  ^f .  &  P.  181.  S.  C] 
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estate  for  life  after  the  death  of  the  issue  male,  then  the     Allen  9. 
second  point  was  whether  the  tender  after  the  death  of  the   Rivington. 
issue  male  was  good,  or  whether  it  did  not  come  too  late  after  ^ 

the  death  of  the  issue  male,  and  ought  to  have  been  made  in 
the  life-time  of  the  issue  male.  3.  Whether  any  tender  at 
all  of  the  52.  was  requisite,  or  whether  the  lessor  of  the  plain- 
tiff was  not  put  to  a  suit  against  the  executor  or  administrator 
of  the  devisor  for  the  5/.  But  the  matter  of  law  was  never 
argued,  because  it  appeared  upon  the  record,  that  the  lessor 
of  the  plaintiff  had  a  priority  of  possession,  and  there  was 
not  any  title  found  for  the  defendant ;  for  though  it  be  found 
that  Ann  and  Elizabeth  Hiblin  were  co-heirs  to  Richard  Hib^ 
liny  the  issue  male,  which  was  nothing  to  the  purpose,  yet 
it  was  not  found  that  they  were  heirs  to  the  devisor;  and  the 
estate-tail,  admitting  it  was  so,  appears  to  be  spent  by  the 
death  of  Thomas  Hiblin  without  heir  male,  and  therefore  they 
had  no  title.  And  then  the  priority  of  possession  alone  gives 
a  good  title  to  the  lessor  of  the  plaintiff  against  the  defendant 
and  all  the  world,  excepting  against  the  heir  of  the  devisor. 
And  it  was  said  at  the  bar,  that  it  was  not  a  mistake  in  draw- 
ing the  verdict,  but  the  truth  of  the  case  was  as  contained 
in  Uie  verdict ;  therefore  it  was  adjudged  for  the  plaintiff. 

But  Kelynge  chief  justice  seemed  to  be  of  opinion  that  it 
was  a  perfect  estate  tail  in  Thomas  Hiblin^  and  that  there  was 
no  necessity  to  tender  the  52.,  but  the  lessor  of  the  plaintiff 
might  have  a  remedy  for  it  in  the  spiritual  court  against  the 
executor  or  administrator  of  the  devisor.  And  although  it 
was  said  that  perhaps  there  were  no  assets,  he  answered  that 
it  would  not  alter  the  case.     QtuBre  tamen^  8fc. 


Coryton  &  another  versus  Lithebye.  Case  20. 

PascL  22.  Car.  II.  Regis.     Rot  331. 

Gwmpa/z,\  TT^E  Jt  remembered  that  heretofore,  to  wit,  in  the  Same  prece- 

to  wit  J  J3  ^^  ^^  St.  Michael  last  past  before  our  lord  ^^^  l^^"^' 

the  king  at  Westminster  came  Sir  John  Coryton  bart.  and  A  similar  pre- 

Richard  Harvey  by  Richard  Goodenough  their  attorney,  and  b^5°Ud^^ 

brought  here  into  the  court  of  our  said  lord  the  kins:  then  Browni.  RediT. 

there  their  certain  bill  against  John  Lithebye  in  the  custody  H^ynel  ss  84 


113  Cory  ton  versus  Lithebye. 

CoRYTON  V,  of  the  marshal^  &c.  of  a  plea  of  trespass  upon  the  case^  and 

LiTHEBYB.    there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 

^  Roe.  which  said  bill  follows  in  these  words,  to  wit :   ComwalL 

V  113  "I  • 

^  -*      to  wit.  Sir  John  Coryton  bart  and  Richard  Harvey  complain 

of  John  LUhdbye  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king  before  the  king  himself,  for 
w.  F.  seised  in  that  whercas  one  William  Findgcy  on  the  20th  day  of  Jvly» 
corn^^SsT*'*'  in  the  9th  year  of  the  reign  of  our  lord  Charks  the  First  late 
king  of  Englandy  &c.  was  seised  of,  and  in,  two  water  com- 
mills  under  one  roof  called  Castor  mills,  within  the  manor  of 
Calliland  in  the  county  aforesaid,  in  his  demesne  as  of  fee : 
and  J.  C.  seised  And  wh^reas  also  the  said  Sir  John  Coryton^  on  the  20th  day 
other  water*      of  Aprils  iu  the  year  of  our  lord  1651,  and  continually  from 
corn-mills.         theuce  hitherto  hath  been,  and  yet  is,  seised  of  two  other 
.water  corn-mills  under  one  roof  called  FrogweU  mills,  within 
W.  F.  and  J.c.  the  said  manor,  in  his  demesne  as  of  fee:  And  whereas  also 
r^h^and^    as  wcU  the  Said  ^riJokn  Coryton^  as  the  said  fFilHam  Fvndgt^ 
kept  in  repair    m^j  ^  thosc  whosc  estate  they  respectively  had  in  the  said 
mills,  for  grind,  mills,  have  frcHu  time  whereof  the  memory  of  man  is  not  to 
injBfthecomof   ^1^^  contrary,  separately  and  respectively  fix)m  time  to  time 
themanorspent  sufficiently  repaired  and  amended  the  mills  aforesaid  at  their 
in  their  houses.  ^^^^  proper  costs  and  charges,  and  kept  them  in  repair,  for 
the  grinding  of  the  com  and  grain,  of  all  the  tenants  inhabit- 
ing within  the  manor  aforesaid,  used  and  sp^at  in  their  several 
and  in  consider,  houses  within  the  manor  aforesaid;  and  also  for  the  whole 
have  immemo-    *™®  aforesaid  havc  kept  and  maintained  millers  to  grind  such 
rially  ground     com  and  grain ;  and  in  consideration  thereof ,  they  the  said  Sir 
or  one^f  them!  John  Coryton  and  WilUam  Findge^  and  all  those  whose  estate 
*ii  *h*  ^™  ^    ^'^^y  respectively  had  of  and  in  the  several  mills  aforesaid,  for 
of  the  said         the  wholc  time  whereof  the  memory  of  man  is  not  to  the 
STir^bo^*"*  *"  contrary,  have  ground,  and  been  accustomed  to  grind,  at  the 
and  taken  a       mills  aforesaid,  or  oTve  of  them  (a),  all  the  com  and  grain  of  all 
theli^l!"  ^'    the  tenants  of  the  said  manor  of  Calliland  inhabiting  within 
the  said  manor,  by  them  used  and  spent  in  their  several 
houses  within  the  said  manor,  and  have  had  and  taken,  for 
the  grinding  of  every  bushel  of  such  com  and  grain  so  ground, 
one  gallon  from  and  out  of  every  bushel  of  the  said  com  and 
grain,  and  so  in  proportion  for  a  greater  or  less  quantity, 

(a)  [Where  the  owner  of  the  mills,  in  down  one  of  the  mills,  it  was  held  that 
a  manor  where  a  custom  similar  to  he  had  thereby  suspended  the  custom. 
that  here  alleged  existed,  had   pulled     2  B.  &  C.  84<1.  Richardson  v.  Cegi^s.'] 
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for  toll  for  the  grinding  thereof  (1).     And  the  said  WiUiam  Coryton  v. 
Findge  being  seised  of  his  mills  called  Castor  mills,  the  said    Lithsbye. 

WiUiam,  on  the  said  20th  day  of  JtUy,  in  the  said  9th  year  of  ^^ * — T' 

the  reign  of  the  lord  Charles  the  First,  at  Lanceston,  in  the  hU  mii?^  to"^ 

pUiotiff  R.  H. 


(1)  It  is  not  necessary  now,  in  an 
action  for  not  grinding  at  the  plaintiff's 
mill,  to  allege  in  the  declaration,  that 
the  plaintiff  was  seised  in  fee,  or  of  any 
other  estate,  of  the  mill,  it  being  only 
matter  of  inducement ;  nor  is  it  ne- 
cessary to  lay  any  titie  to  the  toll,  or 
amsideration  for  it,  or  any  custom  or 
preseriptioH  for  the  defendant,  or  the  in- 
habitants and  resiants  within  the  manor, 
to  grind  at  the  mill,  as  is  done  in  this 
precedent ;  but  it  is  holden  to  be  suffi- 
eient  for  the  plaintiff  to  declare  ge- 
nerally upon  his  possession  of  the  ,mill, 
by  i^ason  whereof  he  is  entitled  to  the 
toll  and  multure  of  the  com  and  grain 
ground  at  the  mill  (6),  and  that  the 
defendant  dwells  in  such  a  house,  and 


ought  to  grind  all  his  com  and  grain, 
spent  ground  in  his  house,  at  the  plain- 
tiff's mill :  Willes's  Rep.  65^.  Drake  v. 
Wiglesworth :  the  usual  form  of  the 
declaration  at  present  being,  <<  For 
"  that  whereas  the  said  (plaintiff)  on 
**the  day  of  ,  in  the  year 

"  of  our  Lord  ,  and  long  be- 

^  fore  was,  and  continually  from  thence 
<<  hitherto  has  been,  and  still  is,  lawftdfy 
**  possessed  of  and  in  a  certain  water 
"  corn-mill  with  the  appurtenances,  si- 
<<  tuate,  standing,  and  being  in  the  parish 
"  of  ,  in  the  isaid  county  of  J/., 

"  called  mill,  and  the  said  (plain- 

«  tiff)  by  reason  of  his  possession  there- 
«  of  (c),  for  all  the  time  aforesaid  of 
"  right  had,  and  sUll  of  right  ought  to 


{b)  [6  M.  &  S.  69.  Card  v.  Callard. 
Accord,'] 

(c)  Although  it  is  sufficient  in  actions 
of  this  nature  to  declare  on  the  posses- 
ssouy  yet  if  it  be  alleged  that  by  reason 
i^  the  possession  the  plaintiff  is  entitled, 
such  an  all^ation  is  not  supported  by 
evidence  of  a  parol  licence  or  agree- 
ment by  which  the  defendant  permits 
the  exercise  of  the  right  in  question  to 
the  plaintiff,  but  does  not  legally  grant 
and  annex  it  to  the  thing  possessed  by 
the  plaintiff:  the  allegation  can  only  be 
satisfied  by  evidence  of  the  right  being 
legally  appurtenant  to  the  thing  pos- 
sessed either  by  showing  an  existing 
grant,  or  long  usage  from  which  a 
grant  is  presumed.  4  East,  107.  Fen- 
timan  v.  Smith.  A  licence  to  be  exer- 
cised on  land  may  indeed  be  granted  by 
parol,  inasmuch  as  it  conveys  no  interest 
in  the  land ;  as  a  licence  to  stack  hay : 


Palm.  71.  Webb  v.  Paternoster.  2  Rol. 
Rep.  152.  S.C.  Poph.151.  S.C.:  A  li- 
cence  to  occupy  a  box  at  the  opera : 
7  Taunt.  374.  Taylery.  Waters.  2  Marsh. 
551.  S.  C. :  A  licence  to  put  a  sky-light 
over  the  defendant's  area,  by  which  the 
plaintiff's  window  is  darkened.  8  East, 
308.  Winter  v.  Brockwell.  See  also 
4  M.  &  S.  562.  Rex  v.  Homdon  on 
the  Hill,  and  1  Barn.  &  Cress.  634. 
Rex  V.  Hagworthingham.  An  action 
will  lie  for  an  interruption  to  the  enjoy- 
ment under  such  licence;  and  when 
acted  upon,  it  cannot  be  countermanded, 
at  least  not  without  putting  the  plain- 
tiff in  the  condition  in  which  he  was 
before  it  was  granted.  See  the  above 
cases.  [But  there  is  a  most  important 
distinction  between  a  licence  to  do  a 
thing  upon  a  man's  own  land,  and  a 
licence  to  do  something  on  the  land  of 
the  licenser:  for  in  the  latter  case,  in 
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county  aforesaid,  demised  his  mills  to  the  said  Richard 
Harvey  for  the  term  of  99  years,  if  Samson  Harvey^  Agneta 
Harvey y  and  Sanson  Brent,  or  either  of  them,  should  so  long 
live ;  by  virtue  of  which  said  demise,  the  said  Richard  en- 


«  have,  toll  of  corn  or  grain  ground  in 
<*  the  said  mill.  And  whereas  also  the 
"  said  (defendant)  for  all  the  time  afore- 
'<  said  hath  been,  and  still  is,  possessed 


"  of  and  in  a  certain  messuage  or  dwell- 
**  ing-house  with  the  appurtenances 
^*  situate,  standing,  and  being  in  the 
"  parish  aforesaid,  in  which  said  mes- 


most  instances,  an  easement  would,  in 
effect,  be  granted;  which  cannot  be  with- 
out deed.  Accordingly,  if  my  neigh- 
bour licenses  me  without  deed,  even  for 
a  valuable  consideration,  to  make  a 
drain  at  my  expence  in  his  land,  and  I 
make  the  drain  accordingly,  he  may 
nevertheless  stop  it  up,  if  he  pleases ; 
for  an  easement  like  this  cannot  be 
created  otherwise  than  by  deed.  5  B. 
&  Cr.  221.  Hewlins  v.  Shippam.  7  D. 
&  R.  783.  S.  C.  1  Cr.  M.  &  R.  418. 
Cocker  V.  Cowper,  See  also  Accord. 
8  B.  &  C.  288.  Bryan  v.  Whistler. 
2  Mann.  &  R.  318.  S.  C.  4  M.  &  W. 
538.  Wallis  v.  Harrison.  If,  there- 
fore, the  cases  above  cited  of  Webb  v. 
Paternoster,  and  Tayler  v.  Waters, 
(see  also  1  C.  &P.  141.  Harvey  v.  Rey- 
nolds) are  to  be  regarded  as  having  de- 
cided that  a  licence  without  deed,  when 
executed,  becomes  irrevocable,  so  as  in 
effect  to  operate  as  a  grant  of  an  ease- 
ment to  be  exercised  upon  the  land  of 
the  licenser,  and  thus  pass  an  incorpo- 
real hereditament,  they  seem  to  be  in- 
consistent with,  though  not  expressly 
overruled  by  the  cases  of  Hewlins  v. 
Shippam  And  Cocher  v. Cowper.  (See 
Gale  hnd  Whatley  on  Easements,  18.,  et 
seq.  8  M.  &  W.  488.  WiUiams  v. 
Morris ;  see  abo  Rex  v.  Homdon  on 
the  Hill,  and  Rex  v.  Hagworthing- 
ham,  ubi  supra.)  But  those  cases 
in  no  way  conflict  with  that  of  Winter 
v.  BrockweU  above  cited ;  for  that  was 


not  the  case  of  the  grant  of  an  ease- 
ment to  be  exercised  upon  the  grant- 
or's land,  but  a  permission  to  the 
grantee  to  use  his  own  land  in  a  way 
in  which,  but  for  an  easement  of  the 
plaintiff's,  (that  of  light  and  air  through 
his  window,)  such  grantee  would  have 
had  a  clear  right  to  use  it  Accord- 
ingly, in  7  Bing.  682.  Liggins  v.  Inge. 
5M.&F.  712.  S.  C,  where  a  man  who 
was  entitled  to  a  flow  of  water  to  his 
mill  had,  by  parol  licence,  authorised  his 
neighbours  to  lower  a  bank,  and  erect 
a  weir,  on  their  own  land,  whereby  the 
water  was  prevented  from  flowing  to 
the  mill  as  theretofore,  it  was  held  that  he 
could  not  afterwards  call  on  them  to  re- 
store the  bank  to  its  ancient  height,  and 
to  remove  the  weir ;  for  that  such  a  li- 
cence, having  been  acted  upon,  cannot 
be  countermanded.  Another  instance 
has  lately  occurred,  in  which  an  executed 
licence  was  held  not  countermandable. 
There  goods  which  were  on  the  plain- 
tiff's land  were  sold  to  the  defendant : 
By  the  conditions  of  sale,  to  which  the 
plaintiff  was  a  party,  the  buyer  was  to 
be  allowed  to  enter  and  take  the  goods : 
It  was  held,  that,  after  the  sale,  the 
plaintiff  would  not  countermand  the 
licence.  II  A.  &  E.  34.  Wood  v.  Man- 
ley.  3  P.  &  D.  5.  S.  C.  In  this  case,  both 
Tayler  v.  Waters,  and  Liggins  v.  Inge 
appear  to  have  been  recognised,  and 
regarded  as  proceeding  on  the  principle 
that  a  man  who,  by  consenting  to  cer- 
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tered  into  the  said  mills  called  Castor  mills^  and  was^  and  yet 
is,  possessed  thereof.  And  whereas  also  the  said  John  Lithe- 
bycy  on  the  said  20th  day  of  Aprils  in  the  said  year  of  our 
Lord  I65I5  and  continually  from  thence  hitherto  hath  been, 
*and  still  is,  a  tenant  of  the  said  manor,  and  possessed  of  a 
dwelling-house  within  the  said  manor,  in  which  the  said  John 
Lithebye  during  the  whole  time  last  aforesaid  hath  dwelt. 
Yet  the  said  John  Lithebye  well  knowing  the  premises,  but 


coryton  v. 
Lithebye. 

^— ^— * ' 

Defendant  a 
tenant  of  the 
said  manor 
dwelling  within 
the  same. 

•  [  114  ] 
Breach. 


"  suage  or  dwelling-house  the  said  (de- 
'^  fendant)  during  all  the  time  aforesaid 
<<  hath  inhabited  and  dwelt,  and  by 
<<  reason  thereof  for  all  the  time  afore- 
<*  said  ought  to  have  ground,  and  still 
^'  of  right  ought  to  grind  at  the  said 
<<  mill,  all  his  corn  and  grain  after  the 
<<  grinding  thereof  (or  ground)  used  and 
"  spent  in  the  said  messuage  or  dwell- 
"  ing-house,  and  to  pay  to  the  said 
<'  (plaintiff)  for  the  grinding  thereof  a 
f*  reasonable  (rf)  toll ;"  or,  if  the  case  is, 
that  all  the  inhabitants  of  a  manor  are 
bound  to  grind  at  the  plaintiff's  mill, 
then,  after  alleging  the  plaintiff's  pos- 
session of  the  mill,  and  his  right  to  toll 
as  above,  it  may  be  stated  in  this  way, 
'<  and  that  during  all  the  time  aforesaid, 


'<  all  the  tenants,  inhabitants  and  re- 
^*  slants  within  the  said  manor  of  S. 
'<  ought  to  have  ground,  and  still  ought 
'<  to  grind,  all  their  corn,  grain,  &c. 
"  (as  the  case  may  be)  which  by  them, 
"  or  any  of  them  had  been  used,  or 
"  spent  ground  within  the  manor,  at 
"  the  plaintiff's  mills,  and  to  have 
"  paid  and  yielded,  and  to  pay  and 
<<  yield  to  the  said  (plaintiff)  for  the 
"  grinding  thereof,  a  certain  reason- 
<*  able  toll,  and  that  the  (defendant) 
**  is  a  tenant,  inhabitant  and  resiant 
*'  within  the  manor,"  and  then  assign- 
ing a  breach  for  not  grinding  at  the 
mill.  But  the  custom  must  be  proved 
at  the  trial  (e),  and  enough  proved  to 
shew  that  it  is  a  good  subsisting  cus- 


tain  terms,  induces  another  to  do  an 
act,  sliall  not  afterwards  withdraw  from 
those  terms.  See  also  2  Man  n .  &  G  r.  657, 
658.  Salter  v.  WooUams.  In  order  to 
sustain  a  plea  of  leave  and  licence  in 
such  a  case  as  Wood  v.  Mantey^  there 
must  be  proof  of  an  express  agreement 
that  the  purchaser  shall  enter  and  take 
the  goods;  for  a  licence  is  not  implied  by 
law  to  the  purchaser  of  goods  (though 
sold  under  an  execution  or  distress)  to 
enter  upon  the  premises  of  the  former 
owner  and  take  them  away,  although 
they  have  remained  there  by  his  con- 
sent 8  M.  &  W.  488.  Williams  v. 
Morris.  —  An  authority  coupled  with 
an  interest,  cannot  be  revoked.  10  B. 
&  C.  731.  Gaussefi  v.  Morion.']  A 
VOL.  II.   PABT  I. 


plea  of  licence  otherwise  than  by  deed, 
is  not  good  in  discharge  of  a  covenant 
or  other  obligation  by  deed :  as  where 
to  debt  on  bond  conditioned  that  the 
defendant  should  not  open  a  shop  within 
a  certain  distance  of  premises  demised 
to  him  by  the  plaintiff,  the  defendant 
jsleaded  the  leave  and  licence  of  the 
plaintiff.  8  Taunt.  31.  Sellers  v.  Bich- 
ford.  Ibid.  596.  Cordment  v.  Hunt, 
[2  Mann.  &  Gr.  729.  West  v.  Blahe- 
way.  3  Scott,  N.R.  199. 215, 216.  S.C.] 

(d)  [It  need  not  be  averred  to  be 
reasonable.  6  M.  &  S.  69.  Gardy. 
Callard."] 

(e)  [t.  e.y  since  the  new  Rules,  if  the 
allegation  of  the  duty  be  denied  by  the 
pleadings.] 
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Coryton  verms  Lithebye. 


CoRYTON  V.  contriying  and  firaudulently  intending  tso  deprive  the  said  Sir 

LiTHEBYB.    Jokn  Coryton  and  Richard  Harvey  of  the  profits,  which  would 

*  have  accraed  to  the  said  Sir  «^An  and  iZicAorcf  fertile  grin JUng 

of  l^e  wheat  and  bailej  of  the  said  John  Lithebye  used  and 


•  torn,  otherwise  the  plainftiiF  cannot 
recover.  Willes's  Rep.  657.  This  ge- 
neral way  of  declariag  has  been  used 
for  several  years  past;  as,  where  in 
an  action  by  a  lessee  of  an  ancient 
mill  for  not  grinding  there,  the  declar- 
ation stated,  <<  that  the  plaintiff  for  all 
*^  the  time  aforesaid  had  and  ought  to 
<'  hape^  toll  of  grain  and  malt  ground 
*<  in  the  said  mill ;  and  that  all  the  in- 
^<  habitants  being  in  any  ancient  mes- 
<<  suage  within  the  said  manor  and  bo- 
"  rough,  of  right  ought  to  grind  at  the 
<'  said  mill  all  their  grain  and  malt 
*'  after  the  grinding  thereof  spent  in 
*^  their  said  messuages,  and  to  pay, 
*'  for  the  grinding  thereof,  a  reasonable 
*<toll:''  and  upon  not  guilty  pleaded, 
there  was  a  verdict  and  judgment  for 
the  plaintiff  in  the  King's  Bench ;  and 
upon  error  brought  in  the  Exchequer 
Chamber,  it  was  objected,  that  the 
plaintiff  had  not  set  forth  any  title  in  his 
declaration  to  the  toll,  or  any  custom 
or  prescription  for  the  inhabitants  of 
those  ancient  houses  to  bring  their  com 
to  be  ground  there ;  but  by  the  opinion 
of  all  the  court,  the  judgment  was  af- 
firmed ;  for  it  is  sufficient  to  say  in  this 
possessory  action,  that  during  the  time 
aforesaid,  he  Jiady  and  ought  to  hanty  the 
toll,  and  that  the  inhabitants  ought  to 
grind.  2  Vent  286— 292.  Chapmany. 
Flexman:  See  also  Willes*s  Rep.  554. 
Drake  v.  Wiglesworth, 

So  also  in  other  possessory  actions,  it 
is  holden  not  to  be  necessary  to  allege 
in  the  declaration  the  precise  estate 
which  the  plaintiff  is  seised  of,  or  to  lay 
any  title,  either  by  grant,  or  prescrip- 
tion, to  the  thing,  which  he  is  disturbed 
in,  and  hindered  from  enjoying.     As 


where  in  an  action  on  the  case  for  a 
distuHNince  of  a.  toll  m  a  market,  the 
plaintiff  declared  that  L.  B.  by  his  in- 
denture demised  to  the  plaintiff  the  toll 
and  profit  of  the  fair  and  market-days 
within  the  manor  and  town  of  T.  for 
a  certain  term,  and  that  the  defendant 
disturbed  and  hindered  him  from  taking 
divers  pieces  of  wool  within  the  manor 
and  town  aforesaid;  and  after  verdict 
and  judgment  for  the  plaintiff,  an  ex- 
ception was  taken  to  the  declaration, 
that  the  plaintiff  declared  of  a  demise 
made  by  Z.  B.  but  did  not  shew  that 
L.  B.  was  seised  at  the  time  of  the  de- 
mise; but  the  exception  was  disallowed 
by  all  the  court,  because  the  plaintiff  is 
to  recover  damages  only,  and  the  right 
or  title  of  the  land  does  not  come  in 
question.  Owen,  109.  Escotv.Lanreny. 
So  where  in  an  action  on  the  case  stat- 
ing that  the  plaintiff  was  seised  in  fee 
of  the  manor  of  ff.  and  of  a  fair  held 
there  every  Ascension-day,  and  the  de- 
fendant disturbed  him  to  ti^e  toll ;  it 
was  moved  in  arrest  of  judgm^it,  that 
the  declaradon  was  not  good,  because 
the  plaintiff  does  not  shew  a  title  to  the 
fair  by  grant  or  prescription,  and  there- 
fi)re  has  not  any  cause  of  action  :  but 
this  objection  was  over.ruled  by  the 
court,  because  it  is  only  a  conveyance 
to  the  action,  and  not  any  claim  of  the 
right,  as  in  a  quo  tDCBrranio  ;  and  there- 
fore the  declaration  is  sufficient  without 
a  special  title  comprised  therein.  Cro. 
Jac  4S.  Dent  v.  Oliver.  So  in  an  ac- 
tion by  the  owner  of  an  ancient  ferry 
against  a  person  who  erects  a  new  ferry 
near  to  his,  it  is  holden,  that  the  plain- 
tiff may  declare  on  his  possession,  and 
need  not  set  forth  in  his  declaration  that 
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spent  in  his  house,  he  the  said  John  Uthebye^  on  the  20th  day  Coryton  v. 
of  Dec€mber  in  the  20th  year  of  the  reign  of  our  lord  Charles    Lithebye. 
the  24,  now  king,  &c.,  and  before  the  day  of  ^hibiting  the  ' 
biQ  of  the  said  Sir  Join  Coryton  and  Biekard  Harvey,  did  not 


he  keeps  boats  and  ferrymen  sufficient 
to  carry  passengers  over.  Willes's  Rep. 
508.  BlisseU  v.  ffari.  (/)  So  where, 
in  an  action  on  the  case  for  stoppiog 
a  water-course,  the  plaintiff  declared 
that  he  was  seised  in  fee  of  a  mill,  and 
had  a  water^course  running  in  the  de- 
fendant's land  to  the  mill,  and  the  de- 
fendant stopped  the  water-course,  it 
waff  objected,  that  the  declaration  was 
insufficient,  because  it  was  not  alleged 
therein  that  the  mill  was  an  ancient 
mill  and  the  water-course  an  ancient 
water-course^  and  that  the  plaintiff  did 
not  prescribe  to  have  a  water-course  in 
the  defendant's  land :  but  all  the  court 
held  the  declaration  sufficient,  and  that 
the  plaintiff  might  well  maintain  his 
action  upon  the  case,  being  iawfuiiy  in 
possession,  and  the  stopping  of  the  water 
was  tortious,  and  a  damage  to  his  mill : 
and  though  he  did  not  prescribe  in  a 


que  estate^  it  was  not  material,  as  it  had 
been  ruled  divers  times  before.  Cro. 
Car.  577.  Sands  v.  Trefuses.  It  is  not 
necessary  to  prove  it  to  be  an  ancient 
mill ;  unless  it  be  laid  in  the  declaration 
to  be  so,  for  then  it  must  be  proved,  or 
the  plaintiff  will  be  nonsuited.  Carth. 
85.  Heblethwait  v.  Palms.  For  if  a  man 
has  a  water-course  running  through  his 
ground,  and  erects  a  mill  upon  it,  he 
may  bring  his  action  for  diverting  the 
stream,  and  not  say  antiquum  mo^ 
kndinum;  and  on  the  evidence  it 
will  appear  whether  the  defendant  has 
ground  through  which  the  stream  runs 
before  the  plaintiff's,  and  that  he  used  to 
turn  the  stream  as  he  saw  cause ;  for 
otherwise  he  cannot  justify,  though  the 
mill  be  newly  erected.  Per  Halsy 
1  Vent  237.  Cox  v.  Matthews.  See  also 
Palm.  290.  Jffeblethioait  v.  Palms.^  S.  C. 
Carth.  84.  4  Rep.  84.  LutteUy%  case.(^) 


(/)  [So  he  need  not  set  forth  or 
prove  the  payment  of  any  specified  sum 
for  passage-money.  6  B.  &  C.  703.  Peter 
v.  Kendal  2Y.  &  Jerv.285.  Trotter 
V.  Harris.'} 

(g)  See  also  6  East,  207.  Bealey  v. 
Shaw.  And  accordingly  in  1  Price,  27. 
Compton  V.  Richards,  it  was  held  that 
the  occupier  of  one  of  two  houses 
built  nearly  at  the  same  time,  and  pur- 
chased of  the  same  proprietor,  may 
maintain  a  special  action  on  the  case 
against  the  tenant  of  the  other,  for  ob- 
structing  his  window.lights  by  adding 
to  his  own  building,  however  short  the 
previous  period  of  enjoyment  by  the 
plaintiff.  [See  antfe.  Vol.  I.  p.  329. 
note  (/).  9  Bing.  305.  Swansborough 
V.  Coventry.      2  M.  &  Sc.  632.   S.  C. 


2  Cr.  &  J.  126.  Canham  v.  Fiske."} 
Neither  is  it  necessary  that  the  precise 
mode  of  enjoyment  should  have  been 
always  the  same ;  for  where  in  an  ac- 
tion for  a  nuisance  to  a  water-course  by 
which  the  plaintiff's  mill  was  worked, 
the  plaintiff  declared  on  his  possession, 
not  stating  the  mill  to  be  an  ancient 
one,  it  was  held  to  be  no  defence  that 
the  plaintiff  had  within  twenty  years 
somewhat  altered  the  wheels.  1  B. 
&  A.  258.  Saunders  v.  Netoman. 
[4  Bing.  N.  C.  381.  Hall  v.  Swift. 
6  Scott,  167.  S.  C.  A  mistaken  notion 
appears  to  have  prevailed  for  some 
time,  that  the  right  to  flowing  water  is 
publici  juriSi  and  that  the  first  occupant 
of  it  for  a  beneficial  purpose  may  ap- 
propriate it,  and  thereby  gain  a  good 
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coryton  v, 
Lithebye. 


grind  at  the  mills  of  the  ssud  Sir  John  Coryton  and  Richard 
Harvey 9  or  either  of  them^  100  bushels  of  wheat  and  100 
bushels  of  barley  of  the  com  within  the  time  aforesaid  used 
and  spent  in  the  house  of  the  said  John  Lithebye  within  the 


And  where,  in  an  action  upon  the 
case  for  disturbance  of  a  way,  the 
plaintiff  declared  that  he  was,  and  still 
isy  possessed  of  and  in  an  ancient  mes- 
suage with  the  appurtenances  called  C, 
by  reason  whereof  he  hculy  and  ought 
to  have,  a  way  through   and  over  the 


defendant's  land,  and  that  the  defend- 
ant stopped  it  up,  and  obstructed  the 
plaintiff  in  the  use  of  it ;  and  upon  a 
special  demurrer  shewing  for  cause 
that  it  did  not  appear  by  the  declar- 
ation^ how  the  plaintiff  was  entitled  to 
the    way,    either    by    prescription   or 


title  against  all  the  world,  excluding  the 
proprietor  of  the  land  below^  who  may 
thereby  be  deprived  of  the  benefit  of 
the  water,  unless  he  has  already  applied 
the  stream  to  some  useful  purpose.  (  See 
2  B.  &  C.  913,  914.  Williams  v.  Mor- 
land,  per  Bayley  J.  and  Uolroyd  J.  7 
Bing.  692.  Liggins  v.  Inge,  5  Moore 
&P.  712.  S.  C.  per  rincfo/C.J.)  But 
it  is  now  settled,  that  the  proprietor 
of  lands  contiguous  to  an  ancient  water- 
course may,  as  soon  as  he  is  injured  by 
the  diversion  of  the  stream,  maintain  an 
action  against  the  party  so  diverting  it; 
and  that  it  is  no  answer  to  the  action, 
that  the  defendant  first  appropriated  the 
water  to  his  own  use,  unless  he  has  had 
twenty  years*  undisturbed  enjoyment 
of  it  in  the  altered  course.  3  B.  & 
Ad.  304.  Mason  v.  Hill.  5  B.  &  Ad.  1. 
2  Nev.  &  M.  747.  S.  C.  What  is  said 
by  Lord  Hale  in  Cox  v.  Matthews  (cited 
above  in  the  principal  note)  is  perfectly 
consistent  with  this  doctrine :  and  the 
defendant  in  the  supposed  case  would 
have  no  right  to  divert,  unless  he  had 
gained  it  by  prescription  (which  is 
the  meaning  of  Lordi9a/!e),  or,  accord- 
ing to  the  modern  doctrine,  until  the  pre- 
sumption of  a  grant  had  arisen,  or  a 
right  had  been  acquired  under  the  Pre- 
scription Act  (2  &  3  W.  4.  c.  71.).  It 
Is  still  an   unsettled  point  whether  an 


occupier  of  land  may  recover  for  the 
loss  of  the  general  benefit  of  the  water, 
without  a  special  use  or  special  damage 
shewn.  It  appears  to  have  been  held^ 
that  a  person  could  not  complain  of  a 
diversion  or  obstruction  of  water,  from 
which,  at  the  time  of  his' complaint,  he 
suffered  nothing ;  which  seems  to  have 
been  on  the  ground  that  in  such  a  case 
it  was  injuria  sine  damno,  2  B.  &  C. 
915,  916.  But  this  doctrine  has  been 
muck,  doubted,  and  at  this  day,  it  is 
conceived,  would  not  be  acted  on.  See 
3  B.  &  Ad.  312.  5  B.  &  Ad.  27.  See 
also  antd.  Vol.  I.  p.  346.  a.  b.,  note  (2). 
—  It  has  lately  been  held,  that  the  law 
of  water-courses  is  the  same  whether 
natural  or  artificial;  and,  therefore, 
that  a  title  may  be  gained  by  twenty 
years'  user,  as  well  to  the  latter  as  to 
the  former.  11  A.  &  £.  571.  Magor  v. 
Chadwick.  3  P.  &  D.367.  S.  C.  See, 
however,  5  M.  &  W.  203.  Arkwright  v. 
Gell.  But  it  has  recently  been  decided, 
that  the  right  to  the  enjoyment  of  an 
underground  spring,  or  of  a  well  sup- 
plied by  such  underground  spring,  is 
not  governed  by  the  same  rule  of  law 
as  that  which  applies  to  and  regulates 
a  water-course  flowing  on  the  surface. 
12  M .  &  W.  324.  Acton  v.BlundelL  See 
post,  394,  et  seq.,  notes  to  Smith  v. 
Martin.'] 
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manor  aforesaid,  but  the  said  John  Liihebye  for  the  whole  Coryton  v. 

time  aforesaid  did  grind  the  said  corn  at  some  other  mills ;  LiTHEBYfc. 

whereby  the  said  Sir  John  Coryton  and  Richard  Harvey  have  * 
entirely  lost  the  toll  of  the  said  com  to  the  damage  of  the  said 


grant,  'it  was  otgected,  that  it  was  said 
in  the  declaration  that  the  defendant 
was  possessed^  and  also  it  appeared  by 
the  declaration  that  the  closes,  upon 
which  the  way  was  claimed,  were  the 
tiefendanfs  iandSf  and  therefore  a  title 
ought  to  be  made  to  the  way  either  by 
grant  or  prescription,  though  it  would 
have  been  otherwise  if  the  action  had 
been  against  a  mere  wrong-doer;  but 
notwithstanding  these  objections,  the 
court  was  of  opinion,  that  the  declar- 
ation was  prdper,  and  gave  judgment 
for  the  plaintiff.  1  Lutw.  119.  Biochley 
V.  Slater.  S.  P.  2  Vent  185, 186.  War^ 
ren  v.  SainthilL  So,  in  the  case  of 
aider  v.  Smithy  3  T.  R.  766.,  where  in 
an  action  on  the  case  for  not  repair^ 
ing  a  private  road  leading  through 
the  defendants  ground,  the  declaration 
stated,  that  the  plaintiff  was  possessed 
of  a  messuage,  and  by  reason  of  his 
possession  thereof,  of  right  ought  to 
have  a  way  from  his  said  messuage 
through  and  over  a  certain  close  of  the 
defendant  called  the  Lane^  and  that  the 
defendant,  by  reason  of  his  possession  of 
the  said  close,  ought  to  have  maintained 
and  repaired,  and  still  of  right  ought  to 
maintain  and  repair,  at  his  own  proper 
costs  and  charges,  the  said  way,  but 
the  defendant  suffered  it  to  be  ruinous 
and  out  of  repair ;  and  upon  a  general 
demurrer  to  this  declaration,  it  was  ob- 
jected that  the  defendant  could  only 
be  bound  to  repair  the  way  by  some 
particular  obligtUion  ;  for  it  was  settled, 
that  the  grantor  of  a  private  way  over 
his  close  was  not  bound  of  common 
right  to  repair  it,  but  the  grantee^  who 
has  the  use  of  the  way,  ought  by  the 
common  law   to  repair  it,  for  which 


1  Saund.  S22  cu  note  (3),  Dougl.  745- 
748.  Taylor  v.  Whitehead  were  cited : 
therefore  the  declaration  ought  to  have 
stated  the  particular  obligation  under 
which  the  defendant  was  bound  to  re- 
pair the  way  ;.  and  that  possession  of  the 
land,  over  which  the  way  went,  did  not 
constitute  such  an  obligation ;  and  the 
same  distinction  between  the  owtier  of 
the  soiU  and  a  wrong-doer,  was  taken, 
as  had  been  made  in  the  case  of  Bloch' 
ley  V.  Slater,  before  cited  from  Lutwich, 
namely,  that  declaring  generally  on 
possession  was  not  sufficient  against  the 
owner  of  the  soil,  though  it  was  against 
a  wrong'doer.  But  it  was  answered 
and  resolved  by  the  court,  that  the  dis- 
tinction now  no  longer  prevailed,  and 
that  this  general  mode  of  declaring 
had  been  allowed  in  both  cases  aliice, 
for  more  than  a  century  past.  And 
BuUer  J.  said,  it  was  curious  to  ob- 
serve the  progress  of  the  different 
decisions  upon  this  subject.  The  pre- 
sent form .  of  declaring  grew  by  de- 
grees. The  first  case  upon  the  subject 
was  Holbach  v.  Warner,  Cro.  Jac  665., 
which  was  an  action  upon  the  case  for 
not  repairing  fences,  and  the  declara- 
tion stated,  that  the  plaintiff  was  pos- 
sessed of  a  close  called  H.,  and  the  de- 
fendant was  possessed  of  a  close  called 
G.,  and  that  all  the  possessors  of  the 
defendant's  close  had  used  to  make  the 
hedges  and  fences  between  his  (the  de- 
fendant's) close  and  the  river  A.y  which 
ran  between  the  plaintiff's  and  the  de- 
fendant's closes,  and  that  the  defendant 
did  not  repair  the  hedges,  &c.  whereby 
the  plaintiff's  cattle  escaped  out  of  his 
close  to  the  defendant's,  and  from  thence 
to  the  close  of  one  W.  who  sued  and 
F  P  3 
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CORYTON  V. 
LiTHEBTE. 


Sir  John  and  Richard  of  40il,  and  therefore  they  bring  snit, 
&c  With  this  that  the  said  Sir  John  Coryton  and  Richard 
*  Harvey  will  verify,  that  the  aaid  Sampson  Harvey  is  still  sup* 

the  existence  of  viving  and  in  full  life,  to  wit,  at  Lanoestxm  aforesaid  in  the 

R^H**^  ^       county  aforesaid. 

Demumr.  -^^  ^^^  ^^  ^^^  ^Jf  ^  '^^  ^^^  Wednesday  next  after  15 


recovered  in  trespass :  and  on  a  motion 
in  arrest  of  judgment  after  a  verdict 
for  the  plaintiff,  the  judges  differed  in 
opinion,  two  judges  holding  one  way, 
and  one  another,  and  the  matter  was 
adjourned.  The  next  case  in  point  of 
time  was  1  Vent  264.  Anon,y  where  in 
an  action  upon  the  case  the  plaintiff  de- 
clared that  the  defendant,  who  was  the 
ienant  and  occupier  of  such  a  parcel 
of  land  adjoining  to  the  plaintiff's,  had 
time  out  of  mind  repaired  such  a  fence : 
after  verdict  for  the  plaintiff,  Holt 
moved  in  arrest  of  judgment,  that  the 
prescription  was  laid  in  occupiers^  and 
their  estate  not  shewn,  and  that  had  been 
adjudged  nought:  but  by  the  court,  it 
is  true,  there  have  been  epinions  both 
ways ;  but  it  is  good  thus  laid,  for  the 
plaintiff  is  a  stranger,  and  presumed 
ignorant  of  the  estate ;  but  otherwise  it  is 
if  the  defendant  had  prescribed.  Then 
came  Winford  v.Wollaston,  3  Lev.  266., 
which  was  an  action  on  the  case  for  the 
disturbance  of  a  way,  in  which  the 
plaintiff  declared  that  for  four  years  last 
past  he  was  seised  in  fee  of  a  parcel  of 
land  adjoining  to  a  meadow  of  the  de- 
fendant called  B.f  and  being  so  thereof 
seised  for  the  whole  time  aforesaid 
ought  to  have,  enjoy,  and  use,  a  certain 
way  through  a  certain  gate  of  the  de- 
fendant in  B,  to  the  plaintiff's  close;  and 
after  judgment  by  default,  and  a  writ  of 


inquiry  of  damages,  it  was  moved  in 
arrest  of  judgment,  Uiat  the  plaintiff  had 
not  shewn  any  title  by  prescription  or 
otherwise,  and  therefore  not  good*  But 
Pollescfm  C.  J.  and  all  the  court  eomird  ; 
it  is  not  substance,  but  form  only,  and 
good  afber  judgment  by'default,  or  on  a 
general  demurrer;  and  some  of  them 
held  it  good  in  all  cases,  although 
shewn  for  cause  of  demurrer :  and  after- 
wards in  another  term  between  Warren 
and  St.  Hilly  such  a  declaration  was 
adjudged  good  upon  demurrer.  After 
that  was  the  case  of  Tenant  ▼.  Goidwin^ 
1  Salic,  360.,  where  ;in  action  on  the 
case  the  plaintiff  declared,  that  he  was 
possessed  of  a  messuage,  and  in  a  cellar, 
part  thereof,  was  wont  to  lay  ooals,  beer, 
&&;  that  the  cellar  adjoined  the  de- 
fendant's messuage,  and  by  a  wail,  which 
the  defendant  ought  to  repair^  was  se- 
parated and  defended  from  the  de- 
fendant's privy,  and  that  for  want  of 
repairing  this  wall,  &c.;  the  declaration 
in  this  general  way  was  faolden  to  be  suffi- 
cient The  last  case  was  Begina  v.  B%tek* 
nail,  2  Ld.  Raynk  804^,  in  which  Lord 
Holt  said,  that,  where  a  man  is  obliged  to 
make  fences  against  another,  it  b  enough 
to  say  that  omnes  occupaiores  ought  to 
repair,  because  it  lays  a  charge  upon 
the  right  of  another,  which  it  notty  be  he 
cannot  particularly  know.  (A)  See  Com. 
Rep.  44.  Bom  v.  Cr€uhfi»rd.   Hnwever, 


(A)  16B.&C.329.33S,  Boyley.Tam- 
lyn,  9  D.  &  R.  430.  S.  C,  per  Bayley  J. 
It  must  be  observed,  that,  although  the 
allegation  of  a  seisin  in  fee  virtually  in- 


clude an  occupation,  until  the  con- 
rary  is  shewn,  (see  ant^,  Vol.  I.  p.  22% 
note  (a)),  yet  the  words  **  owner  and 
^* proprietor*'  do  not  necessarily  import 
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days  KsSEctsier  m  this  aame  term,  until  wKieh  daj  the  sud  John  Coryton  v. 
Litkibye  had  leave  to  imparl  to  the  said  Ull^  uid  then  to  an-  Lithebyb. 
8wer,  &C.  before  our  lord  the  king  at  WeiiminHer  oome  as  well  * 

the  said  Sir  John  Carytom  and  Richard  Harvey  hy  their  attor- 


though  it  be  not  necessarj  now  in  these 
possessory  actions  to  lay  a  title  in  the 
declaration  by  grant  or  prescription,  as 
used  to  be  done  formeriy,  yet  the  title 
or  consideration  musi  be  prored  at  the 
trial  (t)^  to  entitle  the  plaintiff  to  re* 
cover;  and  perhaps  the  true  reason  why 
it  is  held  not  to  be  necessary  to  lay  any 
consideration  or  title  in  the  deeiaroHon 
19,  that  it  is  a  matter  of  evidence  only. 
Thus,  in  an  action  for  not  grinding  at 
the  plaintiff's  mill,  the  plaintiff  is  bound 
to  prove  the  custom  to  grind  there,  the 


defendant  being  subject  to  it,  and  the 
breach ;  and  the  defendant  does  enough 
if  he  disproTC  any  of  them.  Doug.  223. 
Cori  V.  Berbeck, 

It  is  to  be  observed  that  actions  on 
the  case  for  not  grinding  at  the  plain- 
tiff's mill  have  been  substituted  in  mo- 
dem times  in  the  place  of  the  writ  de 
sectd  ad  molendinum  (It),  which  for- 
merly was  the  only  method  of  trying 
questions  of  this  sort  F.  N.  B.  285. 
7th  ed.  Co.  Ent.  641.  (/) 


that  the  party  isoooti/wm*.  Thereforeade- 
daratioB  in  case  for  omitting  to  cleanse, 
and  repair  drains  and  sewers,  where- 
by the  plaintiff's  adjacent  premises 
suffered  damage,  is  bad  on  general  de- 
murrer, if  it  charge  the  defendant  as 
the  **  owner  and  proprietor"  of  such 
drains  and  sewers,  unless  it  also  all^e 
some  ground  of  liability ;  because  the 
cleansing  and  repairing  of  drains  and 
sewers  is  primd  facie  the  duty  of  him 
who  occupies  the  premises,  and  does 
not  devolve  upon  the  owner,  merely  as 
such.  3  Q.  B.  449.  BueseU  v.  Shen- 
ion.    2G.&D.  573.  &C.] 

(0  [«•  ^.>  since  the  New  Rules,  if  it 
be  put  in  issue  by  the  pleadings.^ 

(A)  [This  writ  was  abolished  by  stat. 
8&4W.4.  C.27.  S.S6.] 

(/)  In  6  East,  438.  Tewhethury  v. 
DieUm.  2  Smith,  508.  S.  C,  it  was 
held  that  where  the  owners  of  a  market 
had  toll  of  all  corn  brought  into  the 
market  to  be  sold,  and  there  sold,  no 
action  on  the  case  for  a  fraud  on  the 
market  would  lie  against  the  buyer  of 
com  by  sample  in  the  market  who  re-* 


fused  to  pay  toll  upon  the  com  so  bought, 
and  afterwards  delivered  in  the  town 
where  the  market  was  held ;  nor  could 
the  bulk  be  said  to  be  brought  into  the 
market  as  represented  by  the  sample> 
so  as  to  give  the  plaintift  a  right  to  the 
toll.  But  an  action  on  the  case  will  lie 
against  the  «e//er.  2  Taunt.  120.  Tcmj*^*. 
bury  V.  BrickneU;  see  also  4  T.  R.  107. 
Moseley  v.  Pier  son.  [So  where  a  per-* 
son  brought  sheep  to  a  public-house 
forty  yards  out  of  the  limits  of  the 
market,  left  them  there,  went  into  the 
market  in  search  of  customers  whom  he 
brought  back  to  the  public-house,  and 
there  sold  the  sheep  to  them,  it  was 
held,  that  this  was  a  fraud  upon  the 
market,  for  which  the  seller  was  liable 
to  an  action  on  the  case  by  the  lessee 
of  the  market  5  M.  &  W.  375.  Bridg- 
land  V.  Sha^^.1  A  prescription  to 
take  toll  on  goods  sold  by  sample  in  a 
market,  and  afterwards  delivered  in  the 
town  in  which  the  market  is  held,  is 
bad  in  law ;  for  sales  by  sample  are  of 
modern  introduction  4  Taunt  520. 
HiU  V.  Smith,  The  case  had  been  before 
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Coryton  versits  Lithebye. 

ney,  as  the  said  John  Lithebye  hj  Henry  Langford  his  attorney^ 
and  the  said  John  Lithebye  defends  the  wrong  and  injury  when 
&c.,  and  prays  judgment  of  the  declaration  aforesaid,  because 
he  says  that  the  declaration  aforesaid,  and  the  matter  in  the 


argued  in  K.  B.  10  East,  476.>  but  the 
judgment  there  was  given  upon  motion 
for  a  new  trial,  merely  on  the  question 
of  the  admissibility  of  certain  evidence, 
the  court  declining  to  enter  into  the 
point  of  law  which  was  on  the  record. 
So  in  4  B.  &  A.  559.  Welh^.  Miles,  it 
was  held  that  a  prescription  for  toll  of 
com  brought  into  the  town  to  be  sold 
on  a  market-day,  whereof  any  part  is 
pitched  for  sale  in  the  market,  is  bad, 
inasmuch  as  there  cannot  be  toll  of 
any  goods  not  brought  into  the  market. 
Toll  is  not  incident  to  a  market ;  there- 
fore the  grantee  of  a  market  has  no 
right  to  toll,  unless  it  be  expressly 
given  him.  2  B.  Moore,  102.  Lowdon  v. 
Hierons.  In  that  case  toll  was  claimed 
in  Covent  Garden  market  by  the  les- 
see of  the  Duke  of  Bedford^  under  a 
grant  from  Car.  2.  which  did  not  give 
any  specific  toll ;  and  although  by  53 
Geo.  3.  c.  71*  s.  5.,  for  the  regulation 
of  the  market,  it  was  enacted  that  the 
owner  of  the  market  might  take  of  any 
person  who  should  place,  &c.  fruits, 
&c.,  such  tolls  <*  as  were  usually  taken 
<<  within  the  market,  or  which  were 
"  payable  for  or  in  respect  of  the  same;" 
yet  the  court  of  C.  B.  held  that  no  toll 
could  be  taken  unless  a  new  grant  from 
the  crown  could  be  presumed,  and  sent 
the  case  back  to  a  jury  to  try  that 
question.  However,  in  3  B.  &  A.  366., 
The  Duke  of  Bedford  v.  Emmety  the 
court  of  K.  B.  held,  that  as  the  words 
of  the  statute  53  Geo.  3.  c  71.  re- 
cognized that  tolls  should  be  taken, 
the  only  question  was,  what  tolls  were 
usually  taken  at  the  time  of  the  pass- 
ing that  Act ;  and  that  different  tolls 
might  be  taken  for  the  same  articles 


in  different  parts  of  the  market  [The 
grant  of  a  market  and  fair  ^*eum 
<*  omnibus  libertatibus  ei  liberie  consue* 
<<  tudinibus  ad  hujusmodi  mercaium  et 
*^feriam  periinentibus"  does  not  give 
a  right  to  take  tolls.  6  A.  &  £.  924. 
Lord  Egremont  v.  Saul.  But  a  grant 
of  a  fair  or  market  <<  cum  omnibus 
*<  tolneHs  et  aliis  projicuis  predictis 
*^feriiSi  sive  nundinis  perHnentibus  ei 
<*  spectantibus"  passes  reasonable  toll, 
though  no  amount  be  specified.  1  Cr. 
&  J.  57.  Corporation  of  Stamford  v, 
Pawlett.  Ibid.  400.  S.  C.  in  error.] 
The  grantee  of  a  market  may  remove  it 
to  any  place  within  the  precinct  of  his 
grant.  3  East,  538.  Curwen  v.  Salkeld. 
1  B.  &  A.  67.  The  King  v.  CotterOL 
3  Mod.  108.  Dixon  v.  Robinson,  [And 
in  case,  by  the  lord  of  a  manor,  for 
disturbance  of  a  market,  if  the  lord 
prove  a  market  immemorially  holden  in 
certain  places  within  the  manor,  it  is  not 
a  necessary  legal  inference  (no  grant 
being  produced)  that  the  market  was 
granted  to  be  holden  in  those  places  only ; 
but  a  jury  may  presume,  /rom  circum- 
stances, that  the  market  was  granted  to 
be  holden  in  any  convenient  place  within 
the  manor.  5  A.  &  E.  456.  De  Rutzen 
v.  Lloyd.  6  N.  &  M.  776.  S.  C.  But 
where  B*f  being  entitled  to  a  market  in 
the  manor  of  iT.,  which  was  held  in  the 
public  street  on  ^.'s  soil,  removed  it  to 
another  site  in  JT.,  which  site,  he  had 
demised,  without  demising  the  fran- 
chise, for  a  term  of  years  ;  per  Litde* 
dale  J,,  the  removal  was  bad,  because 
the  lord  of  the  market  ought  to  be 
owner  of  the  soil  in  which  the  market 
is  held :  By  all  the  court :  The  removal 
was  at  any  rate  bad.  Unless  the  public 
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same  contained^  are  not  sufficient  in  law  to  have  the  action  Coryton  v. 
of  the  sidd  Sir  John  Coryton  and  Richard  Harvey  maintained    Lithebye. 
against  the  said  John  Lithebye^  to  which  he  the  said  John  Lithe-'  ' 
bye  has  no  necessity,  nor  is  he  bound  by  the  law  of  the  land 
in  any  manner  to  answer.     And  this  he  is  ready  to  verify ;  Wiiies's  Rep. 
wherefore  for  want  of  a  sufficient  declaration,  in  this  behalf,  the  thorpe  t.  ^' 
said  John  Lithebye  prays  judgment  of  the  declaratian  aforesaid  ;  Turner. 
and  that  the  declaration  may  be  quashed,  &c 

And  the  said  Sir  John  Coryton  and  Richard  Harvey  say  that.  Joinder  in  de- 
by  any  thing  before  alleged,  the  said  declaration  of  the  said  ™**'"'* 
Sir  John  Coryton  and  Richard  Harvey  ought  not  to  be  quashed, 
because  they  say  that  the  declaration  aforesaid,  and  the  mat- 
ter in  the  same  contained,  are  good  and  sufficient  in  law  to 
maintain  the  said  action  of  the  said  Sir  John  Coryton  and 
Richard  against  the  said  John  Lithebye,  which  said  declaration,      [  1 1^  ] 
and  the  matter  in  the  same  contained,  they  the  said  Sir  John 
Coryton  and  Richard  Harvey  are  ready  to  verify  and  prove  as 
the  court,  &c. ;  and  because  the  said  John  Lithebye  does  not 
answer  to  the  said  declaration,  nor  has  hitherto  in  any  man- 
ner denied  the  same,  they  the  said  Sir  John  and  Richard 
Harvey  pray  judgment  and  their  damages  on  occasion  of  the 
premises  to  be  adjudged  to  them,  &c     And  because  the  court  Cwna  advitart 
of  our  said  lord  the  king  here  is  not  yet  advised  what  judgment 
to  give  of  and  upon  the  premises,  a  day  therefore  is  given  to 
the  parties  aforesaid  before  our  said  lord  the  king  at  West- 
minster,  until  day  next  after  to  hear 

their  judgment  of  and  upon  the  premises,  because  the  court 
of  our  said  lord  the  king  now  here  is  not  yet  advised  thereof, 

&C. 


had    the   same  privilege   in    the    new  as  it  was  before  the  removal.    7  A.  dr  E. 

market  as  in  the  old ;  and^  therefore,  it  95.    Rex  v.  Starkey.    2  Nev.  &  P.  169. 

appearing  that  no  toll  had  ever  been  S.  C.  Assumpsit  may  be  maintained  by 

taken  in  the  old  market,  but  that  the  the  owner  of  a  market,  for  stallage,  and 

lease,  after  a  covenant  by  the  lessees  to  that  without  shewing  any  contract  in 

allow  the  soil  to  be  used  solely  for  the  fact  between  him  and  the  occupier  of 

market,  empowered    them    to    impose  the  stall.     3  B.  &  Ad.  411.    Mayor  oj 

rents  at  their  discretion  for  the  liberty  Newport  v.  Sanders,    See  further  as  to 

of  selling  in  the  market,  the  court  held  actions  for  disturbance  of  markets  and 

that  the  removal  was  bad,  and  that  the  evasion  of  tolls,  post,  172,  et  seq.,  notes 

site  of  the  old  market,  on  the  king's  to  Yard  v.  Ford.'\ 
highway,  might  be  used  on  market-days 


115  Cor3rton  versus  Lithebye. 

Case  20.  Corjrton  and  another  versus  Lithebye. 

PascL  22  Car.  IL  Regis.     Bot.  3S1. 

S.C.  2  Lev.  27.  ^^4  CTION  upon  the  case  by  Coryton  and  Harvey  agamst 
inw^pellins   -^  Lithebye;  the  plaintiffs  declare  that  one  »7Biai»  1%m^€, 
have  an  enHre     on  the  20th  of  July  in  the  9th  year  of  the  reign  of  the  lord 
n!^  nu^^ing   Charles  the  First,  was  seized  of,  and  in,  two  water  oom-millB 
a  joint  action,    under  one  roof  called  Castor  mills,  within  the  nianor  of 
iwuruta  are        CaUilaiid  in  the  county  of  Cornwall^  in  his  demesne  as  of  fee ; 
55?pi!  J.^*"'  ^^  *®  ^^  plaintiff  Carytouy  on  the  20th  of  April  in  the 
year  of  our  lord  1651,  and  continually  afterwards  hitherto 
hath  been  and  yet  is,  seised  of  two  other  water  com-4nillB 
under  one  roof,  called  Frogwell  mills,  within  the  said  manor, 
in  his  demesne  as  of  fee ;  and  that  aA  well  the  said  plaintiff 
Coryton^  as  the  said  Findge^  and  all  those  whose  estates  they 
respectively  had  in  the  said  mills,  have  from  the  whole  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  separately 
and  respectively  from  time  to  time  sufficiently  repaired,  and 
amended  the  said  mills  at  their  own  proper  costs  and  chaiges, 
and  kept  them  in  repair  for  the  grinding  of  the  barley  and 
wheat  of  all  the  tenants  inhabiting  within  the  manor  aforesaid, 
used  and  spent  in  their  several  houses  within  the  said  manor; 
and  also  for  the  whole  time  aforesaid  have  kept  and  main- 
tained millers  to  grind  such  barley  and  wheat ;  and  in  con- 
sideration thereof,  they  the  said  ^vcJohn  Coryton  and  William 
Findgcy  and  all  those  whose  estate  they  respectively  had  of 
and  in  the  several  mills  aforesaid,  for  the  whole  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  ground,  and 
been  accustomed  to  grind  at  the  said  mills  or  one  of  them,  all 
the  wheat  and  barley  of  all  the  tenants  of  the  said  manor  of 
CalUland  inhabiting  within  the  said  manor,  by  them  used  and 
spent  in  their  several  houses  within  the  sud  manor,  and  have 
[116]      had  and  taken,  for  the  grinding  of  every  bushel  of  such  wheat 
and  barley  so  ground,  one  gallon  from  and  out  of  every  bushel 
of  the  said  wheat  and  barley,  and  so  in  proportion  for  a  greater 
or  less  quantity,  for  toll  for  the  grinding  thereof;  and  that 
the  said  Findge  being  so  seised  of  the  said  mills  called  Castor 
'     mills,  on  the  20th  day  of  July  in  the  said  9th  year  of  the 
reign  of  the  lord  Charles  the  First,  demised  them  to  the  said 
plaintiff  Harvey  for  a  term  of  years  (and  shews  the  certainty 
of  it),  by  virtue  whereof  he  entered,  and  was  and  still  is  pos- 
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sesaed ;  and  that  the  said  defendant  on  the  said  20th  day  of  Coryton  r. 
Aprils  1651,  and  always  afterwards,  was,  and  yet  is,  a  tenant  L^thebyb. 
of  the  said^  manor,  and  possessed  of  a  dwelling-house  within  • 

the  said  manor,  in  which  the  defendant  for  all  the  said  time 
has  dwelt ;  yet  the  defendant,  well  knowing  the  premises,  but 
contriving  and  fraudulently  intending  to  deprive  the  said 
plaintiffs  of  the  profits,  which  would  have  accrued  to  the  said 
plaintiffs  for  grinding  the  wheat  and  barley  of  the  said  de- 
fendant used  and  spent  in  his  house,  the  said  defendant  did 
not  grind  at  the  mills  of  the  said  plaintiffs,  or  either  of  them, 
100  bushels  of  wheat,  and  100  bushels  of  barley,  of  the  com 
spent  in  the  house  of  the  said  defendant  between  the  20th  day 
of  December^  in  the  20th  year  of  the  reign  of  the  now  king, 
and  the  day  of  exhibiting  the  said  bill,  but  for  the  whole  time 
aforesaid  did  grind  the  said  com  at  some  other  mills,  whereby 
the  said  pUuntiffs  entirely  lost  the  toll  of  the  said  com  to  their 
damage,  &c,  upon  which  declaration  it  was  demurred  in  law. 
And  the  principal  cause  of  demurrer  was,  because  both  the 
plaintifiB  had  joined  in  one  action,  where  it  appears  that  their 
interests  are  several;  nndKelynge  chief-justice  in  his  lifetime, 
on  the  first  opening  of  the  case,  seemed  to  be  of  that  opinion. 
And  now  in  this  term  it  was  moved  again :  and  Hale  chief- 
justice,  and  all  the  court  was  of  opinion,  that  they  might  well 
join  in  the  action,  for  though  their  interests  are  several,  yet 
the  not  grinding  at  any  of  their  mills  is  an  entire  joint  damage 
to  both  the  plaintiffs,  for  which  they  shall  have  their  joint 
action ;  for  otherwise  the  damages  will  be  twice  recovered  if 
they  bring  several  actions  (2).    .  ^       ^-^»-N'^-'^*v  ^<:'  '^  ^^.v-r-^^***-  *•        •"' 

(2)^his  case  is  cited  and  approved  ness  of  a  dipper  was  to  attend  the  wells, 
of  upon  this  point  in  2  Wils.  423.  and  deliver  the  water  to  the  company 
Weller  v.  Baker ;  and  on  the  authority  who  resorted  there,  and  the  employ- 
of  it  the  Court  of  Common  Pleas  held,  ment  was  attended  with  profits  which 
that  several  persons,  called  dippers  at  arose  merely  from  the  voluntary  con- 
Tunhridge  toellsy  might  join  in  an  action  tribations  of  the  company  ;  and  the  de- 
against  a  person,  who  exercised  the  fendant  having  acted  as  a  dipper  with- 
business  of  a  dipper,  not  being  duly  out  a  proper  appointment,  the  dippers 
appointed,  and  disturbed  the  plaintifTs  joined  in  an  action  against  her  for  the 
therein.  That  case  was,  that  of  these  dip-  disturbance,  which  was  thought  by  the 
pers  there  were  only  twelve  in  number,  court  to  be  well  brought,  because  al- 
all  women,  who  were  chosen  by  the  though  the  dippers  were  severally  en- 
freeholders  of  the  manor  within  which  titled  to  receive  for  their  own  several 
the  wells  lay,  and  approved  of  by  the  use  such  voluntary  gratuities  as  the 
lord  of  the  manor ;  and  that  the  busi-  company  were  pleased   to  give  them 
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CoRYToy  V.       And  the  court  also  held  the  prescription  good  in  the  man- 

Lithebye.    ner  it  was  Idd,  and  that  pleading  it  by  the  word,  ^*  respect^- 

'  ively^  was   good   enough  to  avoid  prolixity;   for  otherwise 

the  prescription  to  repair  the  miUs  will  be  laid  twice  over. 


respectively,  yet  with  regard  to  a 
strangers  disturbing  them  in  their  em- 
ploymenty  they  were  all  jointly  con- 
cerned in  point  of  interest;  and  that 
it  was  a  hurt  done  to  them  allj^  See 

1  Saund.  153.  Eccleston  v.  Clipsham, 
Ibid.  291 5.  note  (4).  Cabell  v.  Vavghan, 

With  respect  to  those  who  may  join, 
or  be  joined  in  the  same  action,  it  is  to 
be  observed,  that,  regularly  where  two 
or  more  are  jointly  entitled,  or  have  a 
joint  interest,  they  may  join  in  the  same 
action ;  as  where  two  joint  owners  of 
a  sum  of  money,  travelling  together 
on  the  highway,  were  robbed  of  the 
money,  and  thereupon  they  brought 
a  joint  action  against  the  hundred; 
and  on  an  objection  being  tal^en  to  the 
action  because  it  was  brought  jointly 
by  them,  whereas  each  of  them  ought 
to  have  had  a  separate  action,  the  court 
held  that  they  might  join  well  enough 
in  this  case,  because  they  were  jointly 
entitled  to  the  damages  to  be  recovered 
against  the  hundred,  though  it  would 
have  been  otherwise,  if  the  sum  had 
been  the  several  property  of  the  parties 
robbed.      Dy.  370  a.    pi.  59.       So   in 

2  Leon.  12.  pi.  19.  it  appears,  that  three 
men  were  robbed  on  the  highway,  and 
they  three  joined  in  an  action  against 
the  inhabitants  of  the  hundred,  and  no 
objection  was  taken  to  the  action  upon 


that  account.  But  this,  it  seems,  must 
be  understood  of  three  persons  who 
were  robbed  of  property  which  they 
were  jointly  entitled  to.  So  where  A. 
and  B.  brought  an  action  of  assumpsit; 
and  declared  that  their  several  cattle 
had  been  distrained,  and  that  the  de- 
fendant, in  consideration  of  10/.  paid 
him  by  the  plaintifis,  promised  to  pro- 
cure the  cattle  to  be  re-delivered  unto 
them  by  such  a  time,  and  that  he  had 
not  done  so ;  after  verdict  for  the  plain- 
tiffs, it  was  objected  in  arrest  of  judg- 
ment, that  the  plaintiffs  ought  to  have 
brought  several  actions,  in  regard  the 
promise  was  not  an  entire,  but  a  seve- 
ral, promise  made  to  each  of  the  plain- 
tiffs ;  but  it  was  adjudged  hjRoUe  chief- 
justice  and  ^wo  other  judges,  against 
one,  that  the  action  was  well  brought 
jointly  by  A.  and  JB. ;  for  though  the 
cattle  Which  belonged  to  A.  ought  to 
be  restored  to  him,  and  the  other  cattle 
to  be  restored  to  JB.,  and  so  the  thing 
to  be  performed  was  several  and  not 
joint,  yet  inasmuch  as  the  contract  and 
consideration  were  joint,  and  it  is  not 
known  how  much  one  gave  and  how 
much  the  other,  the  action  was  well 
brought  jointly.  1  Rol.  Abr.  31.  pi.  9. 
S.  C.  Sty.  156,  157.  203.  Vaux  v. 
Steward^  and  Vaux  v.  Draper,  (a)  So 
where  two  persons  brought  an  action 


(a)  [So  where  a  declaration  in  as- 
sumpsit alleged  that,  before  the  pro- 
mise, &c.,  a  cause,  wherein  the  now 
defendants  were  plaintiffs  and  G.  was 
defendant,  was  referred  by  judge's  order 
to  the  award  of  plaintiffs,  A.  and  £.,  and 
such  third  person  as  they  should  appoint 
in  writing,  or  any  two  of  them ;  that 


afterwards,  and  before  the  promise,  ke., 
by  a  writing  dated  5th  of  •/aituary,  1841, 
A,  and  B.  appointed  plaintiff,  C,  to  be 
the  third  arbitrator;  that  defendants 
afterwards,  in  consideration  that  plain- 
tiffs, at  the  request  of  defendants,  would 
take  upon  themselves  the  burthen  of 
the  reference,  promised  plaintiffs  to  pay 
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But  then  Hale  took  an  exception,  that  the  prescription  was  Coryton  v. 
not  well  alleged,  that  the  defendant  ought  to  grind  all  the    Lithbbye. 
wheat,  &c.  **  at  the  said  miUs,  or  one  of  them,  which  may  be,    ' 
though  one  mill  only  be  an  ancient  mill,  and  the  other  not;      [  117  ] 


for  a  false  return  to  a  mandamus,  and 
declared  of  a  custom  in  the  parish  of 
C  for  the  parishioners  in  faster  week 
to  elect  two  persons  to  be  church- 
wardens for  the  year  ensuing,  and  that 
the  plaintiffs  had  been  elected  accord^ 
ing  to  the  custom,  but  the  defendant, 
surrogate  of  the  bishop,  refused  to  ad- 
mit them,  whereupon  they  brought  a 
mandamuSf  to  which  he  falsely  and  mali- 
ciously returned  a  custom  for  the  vicar 
to  choose  one  church- warden,  where- 
fore be  could  not  admit  both  the  parties, 
but  was  ready  to  admit  one  of  them,  by 
means  whereof  they  could  not  under- 
take their  said  offices  ;  and  after  a  ver- 
dict for  the  plaintiffs,  it  was  moved  in 
arrest  of  judgment,  that  the  plaintiffs 
ought  not  to  join  in  the  action,  for  the 
wrong  or  damage  to  one  is  not  a  wrong 
or  damage  to  the  other,  and  the  office 
of  one  is  not  the  office  of  the  other ; 
and  they  concluded  that  by  reason 
thereof  they  could  not  undertake  their 


said  offices;  but  after  several  argu- 
ments, judgment  was  given  for  the 
plaintiffs  by  the  whole  court;  for  the 
mandamuSf  and  the  whole  prosecution 
and  charge  thereof  were  joint ;  and  it 
is  not  an  office  of  profit,  nor  was  the 
action  brought  for  that,  but  for  the 
unjust  return,  by  whicfi  they  were  put 
to  the  charge  of  the  mandamus,  S  Lev. 
362.  Ward  v.  JBrampston.  So  where 
the  registrar  of  a  bishop  refused  to  re- 
gister a  licence  of  a  chapel  for  a  con- 
venticle, according  to  the  statute  1  W. 
&  M.  c.  18.  s.  19.,  and  upon  a  manda* 
mus  to  him  to  register  it  sued  out  by 
four  or  five  of  the  inhabitants,  he  made 
a  false  return ;  upon  which  the  inha- 
bitants, who  sued  out  the  mandamus, 
brought  an  action  against  him  for  the 
false  return;  upon  demurrer  it  was 
holden  by  the  court,  that  they  might 
all  well  join  in  the  action  against  him 
for  the  false  return.  3  Lev.  363.(5)  So 
two  or  more  tenants  in  common,  or  join  t- 


them  their  reasonable  costs  of  the  said 
award  as  they  should  by  their  said 
award  appoint ;  that  plaintiffs  accepted 
the  burthen,  &c,  and,  within  the  time 
limited,  made  their  award  ready  to  be 
delivered  to  the  parties,  and  thereby 
awarded,  amongst  other  things,  that  de- 
fendants should  pay  plaintiffs  a  certain 
sum  for  their  costs,  the  said  sum  to  be 
paid  to  plaintiffs  immediately  after  the 
execution  of  the  award,  whereof  de- 
fendants afterwards  had  notice ;  never- 
theless, though  the  sum  was  a  fair  sum, 
and  a  reasonable  time  had  elapsed  be- 
fore the  commencement  of  the  suit, 
defendants  had  not  paid ;  it  was  held, 
that  this  declaration  disclosed  a  joint 


right  in  the  plaintiffs  to  sue.  3  Q.  B. 
466.  Hoggins  v.  Gordon.  2G.&D.  656. 
S.  C] 

(b)  [So  where  an  action  was  brought, 
and  a  verdict  obtained,  by  two  plaintiffs 
against  a  defendant,  for  a  malicious  ar- 
rest, and  the  declaration  alleged  as  a 
special  damage,  not  only  a  joint  expence 
incurred,  but  also  the  false  imprison- 
ment of  both,  the  court  ordered  the 
judgment  to  be  arrested;  but  as  the 
verdict  confined  the  damages  to  the 
Joint  expence  incurred  by  the  plaintiffs 
in  defending  the  action,  an  amendment 
of  the  postea  was  allowed ;  and  it  was 
held,  that  upon  the  record,  as  amended, 
there  was  a  sufficient  allegation  of  a  joint 
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for  in  that  case  it  is  true  that  they  ought  to  grind  **  at  the  said 
mill%  or  one  of  them ; "  and  therefore  he  said  that  it  onght  to 
have  been  hiid,  that  they  ought  to  grind  at  the  said  mills,  or 
one  of  them,  that  is  to  say,  all  the  multure  which  is  not  ground 


tenants,  must  join  in  a  quare  impedU 
fif  an  advowson,  for  it  is  an  entire  thing, 
and  one  of  them  cannot  have  a  quare 
impedit  of  a  ^moiety,  or  of  a  third  or 


fourth  part  of  an  advowson  of  a  church, 
but  they  must  join ;  and  therefore  they 
ought  to  agree  in  a  presentation,  though 
it  is  otherwise  of  coparceners,  for  if 


damage  to  the  plaintiffs.  10  Moore, 
446.  Barrait  v.  Collins.  S.  C.  3  Bing. 
456.  cited  by  JBest  C.  J.  On  the  au- 
thority of  this  decision,  the  late  case  of 
Peehell  v.  Watson,  8  M .  &  W.  691., 
was  determined.  There  the  declaration 
in  case  stated,  that  before  and  at  the 
committing  of  the  grievances  by  the  de- 
fendants, an  action  of  trespass  had  been 
commenced  and  was  depending  where- 
in R.ff.  was  plaintiff  and  the  now 
plaintiffs  were  defendants,  in  which 
action  the  now  plaintiffs  appeared  by 
P.  if.,  then  being  their  attorney  in  that 
behalf,  and  the  said  action  was  defended 
by  the  now  plaintiffs  by  and  through 
the  said  P.  M.  as  such  attorney ;  and 
charged  that  the  defendants,  contriving 
&c.,  wrongfully,  unjustly,  maliciously, 
and  unlawfully  upheld  and  maintained 
the  said  action  on  the  part  of  the  said 
RnH.  against  the  now  plaintiffs,  by 
reason  whereof  the  now  plaintiffs  have 
been  greatly  injured,  prejudiced,  and 
aggrieved  in  and  about  their  defence  in 
the  said  action,  and  have  incurred  and 
been  obliged  to  pay  divers  large  sums 
o£  money,  amounting  &c.  in  and  about 
their  defence  in  the  said  action  so  by 
them  made  through  the  said  P.  M.  so 
being  their  attorney  in  that  behalf :  At 
the  trial,  the  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  only  of  the  bill 
of  costs  paid  by  them  to  P.  ilf.  as  their 
attorney  in  the  former  action,  and  the 
verdict  was  entered  upon  the  postea 
accordingly  :  And  it  was  held,  on  mo« 


tion  in  arrest  of  judgment,  that  the 
action  was  maintainable  jointly  by  the 
plaintiffs ;  the  expences  of  the  defence 
in  the  former  action,  to  which  the  ver- 
dict was  confined,  being  a  joint  and  not 
a  several  damage. 

But  it  has  been  laid  down  as  a  ge- 
neral rule  that  parties  cannot  join  in  an 
action  for  damages  unless  the  damages, 
when  recovered,  would  accrue  to  them 
jointly ;  and,  accordingly,  that  tenants  in 
common  cannot  sue  jointly  for  double 
value  for  holding  over,  where  there  is  no 
joint  demise.  1  Bing.  N.C.71S.  Wil- 
kinson V.  Hall.  1  Scott,  675.  S.  C.  In 
ejectment,  they  cannot  join  in  a  demise. 
1  A.  &  £.  750.  Doe  v.  Errington.  S  N. 
&  M.  646.  S.  C.  But  after  recovery  on 
separate  demises  they  may  sue  jointly 
for  mesne  profits.  5  M.  &  S.  64. 
Chamier  v.  Willett.  This  distinction  b 
founded  on  the  rule  that  in  all  real  and 
mixed  actions  tenants  in  common  must 
sever,  and  in  personal  actions  they  must 
join.  1  A.  &  £.  755.,  per  Littledale  J. 
If  there  be  a  joint  lease  by  two  tenants 
in  common,  reserving  a  certain  rent, 
the  two  may  join  in  an  action  brought 
to  recover  the  same  ;  Litt.  s.  S16.;  but 
if  there  be  a  separate  reservation  to 
each,  then  there  must  be  separate  ac- 
tions. 5  B.  &  A.  850.  Powis  v.  Smith. 
I  D.  &  R.  492.  S.  C.  But  in  an  avowry 
for  rent,  they  ought  to  sever ;  for  this 
is  in  the  realty.  Litt  s.  317.  3  Salk. 
207.  Pullen  y.  Palmer.  W.  Jones,  253* 
Anon,'} 
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at  the  plaintiff  CoryUnCs  mills,  at  the  mills  of  the  plaintiff  Coryton  v. 
Harvey y  and  all  the  multure  which  is  not  ground  at  the  plidn*  Lithebye. 
tiff  Harvey's  mills,  at  the  mills  of  the  plaintiff  Ccryton.     And  ' 

Twjfiden  justice  took  another  exception,  that  the  prescription 


they  do  not  agree,  the  eldest  shall  have 
the  preseDtation«  Bro.  Joinder  in  Ac- 
tion, 103.(c)  But  where  A,  and  B.  were 
the  grantees  of  the  next  avoidance  of 
a  church,  and  before  any  avoidance  A. 
released  his  interest  to  B.  and  then  the 
church  became  voidt  it  was  holden  that 
B,  alone  should  present  to  the  church, 
and  if  he  be  disturbed,  might  bring  a 
quare  imp^dit  in  his  own  name  only, 
Cro.  £li2.  600.  Bennet  v.  BUhop  of 
Norwich,  So  in  an  action  on  the  case 
for  arresting  and  stopping  a  ship  by 
process  out  of  the  Admiralty  Court 
prosecuted  by  the  defendant,  it  was 
adjudged  that  all  the  proprietors  of  the 
goods  ought  to  join :  but  where  only 
one  brought  the  action  and  had  judg- 
ment, the  joint  proprietorship  not  being 
pleaded  in  abatement,  the  judgment 
was  affirmed  in  error;  for  though  it 
appeared  by  the  declaration  that  there 
were  four  other  joint-tenants  of  these 
goods  with  the  plaintiff,  yet  it  did  not 
appear  but  they  were  dead,  and  then 
the  plaintiff  alone  was  entitled  to  the 
action ;  and  wherever  joint-tenancy  is 
pleaded  in  abatement,  the  life  of  the 
other  joint*tenant,  not  named,  is  averred 
in  the  plea,  otherwise  it  is  ill,  accord- 
ing to  1  Saund.  291.  Cabell  v.  Vaughan. 
1  Salk.  31.  Child  v.  Sands.  S.  C.  S  Lev. 
351.  4  Mod.  176. 181.  Skin.  334.  361. 
6  T.  R.  766.  Addiion  v.  Overend. 

But  if  a  man  says  to  two  persons, 
**  you  have  murdered  J.  S.'*  or  imputes 
to  them  any  other  crime,  they  cannot 
join  in  one  action  against  him  for  speak- 
ing these  words,  but  each  of  them  must 


bring  a  separate  action ;  for  the  wrong 
done  to  one  is  no  wrong  done  to  the 
other.  Cro.  Car.  513.  Smith  v.  Cooker, 
So  two  persons  cannot  join  in  an  action 
of  false  imprisonment,  or  assault  and 
battery ;  for  the  imprisonment  and  bat- 
tery done  to  one  cannot  be  the  same  as 
that  done  to  another.  Owen,  106.  Bro. 
Joinder  in  Action,  68.  Fitz.  Joinder  in 
Action,  17-  But  two  or  more  partners 
may  join  in  an  action  of  slander  for 
words  spoken  of  them  in  the  way  of 
their  trade,  whereby  they  have  sus- 
tained special  damage.  As  where  two 
persons,  woolstaplers  and  copartners, 
who  had  bought  a  quantity  of  wool  to 
be  weighed  by  themselves,  and  paid  for 
according  to  weight,  brought  an  action 
against  another  for  saying  of  them  in 
the  way  of  their  trade,  that  when  the 
wool  was  weighed  by  the  plaintiffs 
there  was  a  pound  weight  concealed 
under  the  brass  weight,  stating  special 
damage  by  i-eason  of  speaking  the 
words;  it  was  held,  on  a  general  de- 
murrer, that  they  might  well  join  in  the 
action,  because  the  damages  were  joint 
and  entire  to  plaintiffs  as  copartners  who 
were  jointly  interested,  and  a  multipli- 
city of  actions  would  be  created,  if  the 
contrary  doctrine  were  to  be  maintained. 
3  Bos.  &  Pull.  150.  Cooke  y.Batchelor. 
See  the  form  of  such  an  action  in 
BrownL  Rediy.  81.  Though  there  was 
special  damage  laid  in  the  declaration 
in  this  case,  yet  if  words  are  actionable 
only  because  they  were  spoken  of  per- 
sons in  the  way  of  their  trade,  I  con- 
ceive that  two  or  more  partners  may 


(c)    [Coparceners    cannot    distrain 
separately,  nor  sue  separately  for  a  por- 


tion of  the  rent  lOBing.526.  Decharms 
V.  Hortcood,    4  M.  &  Sc.  400.  S.  C.J 


inb 


Coryton  versus  Lithebye. 


CoRYTON  V.   was  laid  too  generally :  for  it  is,  that  the  plaintiffs  ought  to 

LiTHEBTE.    grind  all  the  multure  and  com  which  is  spent  in  the  defend- 

^  ant's  house,  and  therefore  the  defendant  cannot  spend  any 

com  in  his  house  unless  it  be  first  ground ;  and  so  he  cannot 


join  in  an  action  for  the  words,  though 
they  had  sustained  no  special  damage 
thereby,  {d)  It  should  seem  that  two 
joint- tenants,  or  coparceners,  may  join  in 
an  action  of  slander  of  their  title  to  the 
estate ;  for  as  it  must  be  shewn  in  the 
declaration  and  proved,  that  the  plain- 
tiffs received  some  particular  damage 
by  reason  of  the  slander,  the  damage 
even,  as  well  as  their  interest  in  the 
estate,  is  joint.  But  where  a  father 
and  son  covenanted  with  a  purchaser 
to  sell  lands,  &c.  and,  "  item^  it  was 
<<  agreed  between  the  parties,"  that  the 


purchaser  should  pay  so  much  of  the 
purchase  money  to  the  son,  and  an  ac- 
tion for  such  money  was  brought  in  the 
name  of  both  ;  upon  a  demurrer  to  the 
declaration  it  was  held  ill,  because  the 
duty  was  vested  in  the  son,  and  he  alone 
ought  to  have  brought  the  action ;  and 
judgment  was  given  for  the  defendant. 
S  Mod.  263.  Tippet  v.  Hawkey,  (e)  But  a 
surviving  partner  and  the  executor  of  a 
deceased  one  cannot  join,  for  though  the 
duty  does  not  survive,  the  remedy  does. 
Salk.  444.  Martin  v.  Crump.  S.C.  Ld. 
Raym.  340.  (/) 


(d)  [See  3  Bing.  452. 457,  458.  For- 
ster  V.  Lawson*  1 1  Moo.  360.  Accord* 
In  this  case  it  was  also  holden  that 
partners  might  sue  jointly  for  slander 
of  them  in  respect  of  their  trade,  with- 
out shewing  the  proportion  of  their 
respective  shares.  But,  on  the  principle 
o^Barratt  v.  Collins,  ant^,  p.  116, 117, 
note  (6),  damages  cannot  be  given,  in  such 
an  action,  for  any  injury  to  the  private 
feelings  of  the  plaintiffs,  but  only  for 
such  injury  as  they  may  have  sustained 
in  their  joint  trade  or  business.  3  C. 
&  P.  196.  Haythom  v.  Lawson.  And 
where  words,  imputing  insolvency  in 
trade,  are  spoken  of  one  of  the  partners 
of  a  firm,  such  individual  partner  may 
maintain  an  action  of  slander  and  re- 
cover damages  for  the  injury  done  to 
him ;  and  it  is  not  necessarily  to  be 
considered  as  an  injury  to  the  partner- 
ship for  which  a  joint  action  only  can 
be  maintained.  8  C.  &  P.  708.  Harrison 
V.  Bevington."} 

(e)  [See  antd.  Vol.  I.  p.  154.  notes  to 
Eccleston  v.  Clipsham.  12M.  &  W. 
146.  Sorsbie  v.  Park,     But  if  the  cause 


of  action  be  joint,  the  action  should  be 
joint,  though  the  interest  be  several. 
Accordingly  where  in  covenant  the  de- 
claration stated  that  A.  and  B.  his  wife 
were  seised  in  fee  in  right  of  B.  of  an 
undivided  moiety  of  certain  premises, 
and  that  by  indenture  between  A,  and 

B.  and  C.  of  the  one  part,  and  the  de- 
fendant on  the  other  part,  the  parties 
of  the  first  part  demised  the  said  pre- 
mises to  the  defendant,  and  that  the 
lessee  made  the  covenants  to  repair,  &c. 
in  respect  of  which  the  action  was 
brought,  with  A.  and  B.  his  wife,  and 

C.  and  the  heirs  and  assigns  of  B,  and 
C  respectively  ;  it  was  held,  that  as  the 
demise  was  joint,  and  the  covenant  joint, 
and  the  interest  of  the  covenantees  joint, 
the  cause  of  action  was  joint ;  that  the 
covenantees  might  have  maintained  a 
joint  action  on  the  covenants,  and  there- 
fore that  they  must  sue  jointly,  and  that 
A.  and  B.  could  not  sue  alone  without 
a  3  G.  &  D.  64.  Foley  v.  Adden- 
hrooke.'] 

(/)  So  much  so,  that  a  debt  due  to 
a  defendant  as  surviving  partner  may 


i         


Pasch.  22  Car.  II.  Regis. 


117c 


feed  any  poultry,  or  give  any  to  his  cattle,  or  make  furmity  Coryton  v. 
with  it  (aa  he  said),  unless  it  be  ground ;  and  therefore  he  said  Lithebye. 
it  was  unreasonable  (3).     And  for  these  two  exceptions,  judg-  * 


So  with  respect  to  actions  brought 
against  two;  if  two  men  falsely  and 
maliciously  procure  another  to  be  in- 
dicted for  a  common  barrator,  he 
may  have  an  action  upon  the  case  in 
the  nature  of  a  conspiracy  against 
both  ;  though  in  strictness  the  procure- 
ment of  one  is  not  the  procurement 
of  the  other ;  so  in  the  case  of  mainte- 
nance and  trespass,  and  yet  the  main- 
tenance or  trespass  of  the  one  is  not  the 
maintenance  or  trespass  of  the  other. 
Latch.  262.  Pencavin  v.  Trapping,  So 
a  joint  action  of  debt  may  be  brought 
against  several  persons  to  recover  one 
penalty  upon  the  game  laws;  as  for 
instance  to  recover  the  penalty  of  5L 
under  the  statute  5  Ann.  c  14.  s.  4.  for 
keeping  a  lurcher  to  kill  and  destroy  the 
game.  2  East,  573.  n.  (a),  Handyman 
V.  Wkitaker,  So  a  joint  action  of  debt 
may  be  brought  against  several  defend- 
ants upon  the  •  statute  2  &  3  Edw.  6. 
c.  13.  for  not  setting  out  their  tithes. 
Garth.  361.  Bastard  v.  Hancock.  And  in 
both  these  actions  the  jury  may  find  a 
verdict  against  some  of  the  defendants, 
and  acquit  the  rest.  For  these  actions 
are  not  to  be  considered  as  founded  on 
a  contracty  but  on  a  tortj  which  is  joint 
and  several,  and  in  which  some  may  be 


found  guilty,  and  the  others  acquitted ; 
Bro.  Responder,  63. ;  and,  not  guilty^  may 
be  pleaded  thereto.  For  if  they  were 
founded  on  a  contract  the  defendants 
would  be  answerable  jointly  or  not  at 
all ;  and  the  jury  could  not  find  a  ver- 
dict against  one  of  the  defendants  and 
acquit  the  others,  because  the  verdict 
of  acquittal  of  some  would  negative  the 
joint  contract. 

But  a  man  cannot  bring  a  joint  action 
against  two  and  declare  against  one  of 
them  for  an  assault  and  battery,  and 
against  the  other  for  taking  away  his 
goods,  because  the  trespasses  are  of 
several  natures,  and  against  several  per- 
sons, and  they  cannot  plead  to  this  de- 
claration. Sty.  153,  154.  CtUstaorth'a 
CBse.(g)  So  one  action  will  not  lie 
against  several  persons  for  speaking  the 
same  words ;  as  where  a  man  brought 
an  action  against  two  for  saying,  "  thou 
"  hast  stolen  plate  from  Cambridge  of 
"  J,  S.  and  we  do  arrest  thee  of  that 
"  felony ; "  and  there  being  a  verdict 
for  the  plaintiff,  it  was  moved  in  arrest 
of  judgment,  that  the  action  does  not 
lie  agaist  two  jointly,  because  the  words 
of  one  are  not  the  words  of  the  other, 
but  there  ought  to  have  been  several 
actions,  in  like  manner  as  two  persons 


be  set  off  by  him  against  a  debt  due 
from  him  in  his  own  right ;  5  T.  R.  493. 
Slipper  V.  Stidstone ;  and  a  debt  due 
to  a  defendant  from  the  plaintiff  as  sur- 
viving partner,  may  be  set  off  against 
a  debt  due  from  the  defendant  to  the 
plaintiff  in  his  own  right.  6  T.  R.582. 
French  v.  Andrade, 

(g)  Neither  can  the  plaintiff  in  an 
action  of  trover  recover  against  several 
defendants  for  several  conversions  of 
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the  same  goods ;  in  order  to  fix  all  the 
defendants,  he  must  prove  a  joint  con- 
version by  all,  and  if  the  evidence  shews 
separate  conversions  he  must  take  his 
verdict  against  those  defendants  only 
who  were  parties  to  some  one  conver- 
sion, and  all  the  other  defendants  must 
be  found  not  guilty.  1  M.  &  S.  588. 
Nicoll  V.  Glennie,  Antd,  47  «.  note  (t). 
[But  see  2  M.  &  Rob.  510.  note  (c).] 
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CoRYTON  V,  ment^  at  the  prayer  of  Saunders  of  counsel  for  the  plaintifis, 
Lithebye,    ^as  given  for  the  defendant,  because  he  intended  to  bring  a 

new  action  and  amend  those  faults. 

Note :  — an  exception  was  taken  that  it  was  not  averred  that 

the  mills  were  ancient  mills,  but  the  court  thought  it  was  good 

enough  without  such  an  averment. 


It  is  not  neces- 
sary to  state 
that  the  milU 
were  ancient 
mills. 


cannot  bring  a  joint  action  for  words  ; 
and  so  it  was  resolved  by  the  court,  for 
these  several  causes  can  no  more  pro- 
duce a  joint  action,  than  their  words 
and  tongues  may  be  said  to  be  one. 
Palm.  SIS.  Chamberlaine  v,  Willmore. 
S.C.  Cra  Jac.  6*7.  1  Buls.  15.  Stroud 
V.  Roper.  But  where  in  an  action 
against  husband  and  wife  for  that  they 
spoke  of  the  plaintiff  certain  scandalous 
words,  the  jury  found  the  husband 
guilty,  and  the  wife  not  guilty,  the 
plaintiff  shall  have  judgment  ;  for 
though  the  action  ought  not  to  have 
been  brovght  against  both,  and  there- 
fore if  the  defendant  had  demurred  to 
the  declaration  it  would  have  been  bad, 
yet  the  verdict  hath  cured  this  error. 
1  Rol.  Abr.  781.  (O)  pi.  1.  Sty.  S49. 
Burcher V, Orchard.  S.C. 

This  naturally  leads  me  to  consider 
what  causes  may  be  joined  in  the  same 
declaration.  It  is  said,  that  the  true 
test  to  try  whether  two  counts  can  be 
joined  in  the  same  declaration  is  to  con- 
sider whether  there  be  the  same  judg- 
ment in  both,  and  not  whether  they 
both  require  the  same  plea,  and  where- 
ever  there  is  the  same  judgment  in  both, 
they  may  well  be  joined.  2  Wils.  321. 
Dickon  V.  Clifton.  But  in  a  subsequent 
case  it  was  thought,  that  this  rule  or 
test,  as  laid  down  in  Dickon  v.  Clifton^ 
is  rather  too  large,  and  not  universally 
true,  though  it  may  be  one  good  rule 
or  test,  among  others,  to  try  this  point 
by.  S  Wils.  354.  Mast  y.  Goodson.  It 
has  been  adjudged,  that  debt  on  an 
obligation,  and  on  a  mutuatus,  may  be 
joined  in  the  same  action,  though  the 


former  is  a  contract  under  seal,  and  the 
other  only  a  simple  contract,  and  the 
plea  to  the  one  is  non  est  factum^  and  to 
the  other  nil  debet^  but  the  judgment  is 
the  same  in  both.  1  Vent  S66.-  2>ent- 
son  y.Ralphson.  Cro.  Car.  S16.  Parker 
v.  Taylor.  So  debt  and  detinue  may  be 
joined  in  the  same  action,  for  they  are 
of  the  same  nature ;  though  in  5  Mod. 
89.  Dalston  v.  Jansonj  it  was  said  by  the 
court,  that  it  seems  strange  that  debt 
and  detinue  should  be  joined,  because 
these  actions  have  different  judgments. 
But  debt  and  trespass,  or  debt  and  ac- 
count cannot  be  joined,  for  they  are  of 
different  natures.  Bro.  Joinder  in  Action. 
97.  So  debt  for  rent  upon  a  lease,  either 
by  parol  or  indenture,  and  for  goods  sold 
and  delivered,  may  be  joined  in  the  same 
action.  Bro.  Joinder  in  Action,  90.  Gilb. 
H.  C.  P.  5.  4  Bac.  Abr,  11.  So  several 
trespasses  committed  on  several  days 
and  in  several  places,  though  separate 
wrongs,  and  several  causes  of  action, 
may  be  joined  in  the  same  action.  8  Rep. 
170  b.  Buckmere*8  case.  So  an  action 
against  a  common  carrier  upon  the  cus- 
tom of  the  realm,  or  for  a  misfeasance, 
and  trover  may  be  joined.  4  Bac.  Abr. 
11.  2Wils.S19.  Dickon  v.  Clifton.  1 
Vent.  22S.  Owen  v.  Lewyn.  365.  Deni- 
son  V.  Balphson.  1  T.  R.  277.  Brown 
V.  Dixon*  So  an  action  on  the  ca^e  for 
immoderately  riding  a  horse  and  trover 
may  be  joined.  1  Lutw.  98-^101.  Cbv^- 
per  V.  Towers.  Cro.  Car.  20.  Wkyte  v. 
Rysden.  So  an  action  on  the  case  for 
disturbing  the. plaintiff  in  his  right  of 
common,  and  of  cutting  and  taking 
rushes  upon  the  common  for  litter  for 
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his  cattle,  and  trover  may  be  joined. 
S  Wils.  456.  Beau  v.  Bloom.  But  de- 
tinue and  trover  cannot  be  joined. 
Wiiies's  Rep.  118.  Keiile  v.  Bronuall. 
So  debt  upon  a  bond  and  upon  a  judg« 
ment  may  be  joined  in  the  Bame  action. 

1  Lutw.  43.  Weniworth  v.  Squib.  So 
in  1  Wils.  248.  Duke  of  Bedford  v.  Al- 
cocky  it  was  holden  that  debt  for  an 
amercement  in  a  Isourt  leet»  and  a 
mutwUuM  may  be  joined,  and  it  was 
said  in  that  case,  that  the  true  way  to 
judge  of  this  matter  is  this,  that  where- 
ever  the  same  process  taid  judgment  are 
in  two  counts,  they  may  be  joined, 
otherwise  they  cannot ;  and  for  this  rea- 
son it  is,  that  debt  on  a  judgment  and  a 
muiuaius,  or  debt  on  a  bond  and  a  mu- 
twUus  may  be  joined,  although  different 
pleas  be  required.  See  the  form  of  a 
declaration  in  debt  upon  an  amercement 
and  a  mutuattis,  2  Brown  Ent  83,  84. 

2  Salk.  772.  Brook  v.  Hurler.  So  an 
action  on  the  case  against  the  defendant 
for  wrongfully  and  injuriously  obstruct- 
ing and  hindering  the  plaintiff  from 
landing  his  goods  upon  a  yard  of  the 
defendant,  contrary  to  a  written  agree- 
ment between  them,  and  trover  may 
be  joined.  3  Wils.  S48— 854.  Mast  v. 
Goodson.  So  an  action  on  the  case  for 
not  returning  to  the  plaintiff  a  spaniel 
delivered  by  him  to  the  defendant  to  be 
viewed   and  returned  in  a  reasonable 


time,  but  keeping  and  detaining  the 
spaniel  from  the  plaintiff,  may  be  joined 
with  a  count  in  trover;  IT.R.  274. 
Broum  v.  Dixon  ;  and  it  is  there  said, 
"  that  perhaps  the  rule  of  judging  whe- 
"  ther  two  counts  can  be  joined,  by 
«  considering  whether  the  same  judg- 
'^  ment  can  be  given  on  both,  is  not 
"  true  in  its  extent ;  but  by  adding 
"  another  requisite  it  is  universally  true. 
"  For  wherever  the  same  plea  may  be 
*'  pleaded,  and  the  same  judgment  given 
"  on  two  counts,  Aey  may  he  joined  in 
**•  the  same  declaration."  It  appears 
however  by  the  before  cited  cases,  where 
it  is  held  that  debt  on  bond  and  on  a 
mutuatus,  and  debt  on  bond  and  on  a 
judgment,  may  be  joined,  which  un- 
questionably is  good  law,  that  by  the 
last-mentioned  rule  it  is  not  meant  that 
no  counts  can  be  joined  unless  as  well 
the  same  plea  may  be  pleaded,  as  the 
same  judgment  given  on  them ;  but  that 
the  meaning  of  the  rule  is,  that  it  is 
universally  true  as  far  as  it  extends: 
and  so  it  cel'tainly  is,  and  may  be  adopt- 
ed with  great  advantage  wherever  it 
applies.  (A) 

But  actions  founded  upon  a  tort  and 
upon  a  contract  cannot  be  joined  in  the 
same  declaration ;  as  assumpsit  and  ac- 
tion upon  the  case  for  a  tort.  1  T.R. 
276.  Brown  v.  Dixon.  1  Vent.  366. 
Denison  v.  Ralphson.  (t)    So  assumpsit 


(h)  But  even  with  these  limitations 
the  rule  is  not  unexceptionable ;  for  it 
is  clear  that  case  and  trespass  cannot  in 
general  be  joined,  although  the  same 
plea  of  not  guilty  of  the  premises  will 
serve  for  both,  and  there  is  the  same 
judgment  in  each  for  damages  and  costs: 
and  though  in  general  the  judgment  in 
trespass  is  quod  capiatur,  and  in  actions 
in  case  quod  sit  in  misericordid,  yet 
sometimes  there  is  an  entry  of  a  capiatur 
in  case  as  well  as  in  trespass.  Tidd's 
Pract.  1 1 .     See  post,  1 1 7  t . 


(t)  [6  B.  &  C.  268.  CorbeU  v.  Pack- 
ington.  9  D.  &  R.  258.  S.C.  Accord, 
There,  in  a  declaration  in  an  action  on 
the  case,  one  count  stated  that  the  plain- 
tiff, at  tiie  request  of  the  defendant,  had 
caused  to  be  delivered  to  him  certain 
pigs,  to  be  taken  care  of  by  the  defend- 
ant for  the  plaintiff,  for  reward  to  him, 
the  defendant,  and  in  consideration 
thereof  the  defendant  undertook  and 
then  and  there  agreed  with  the  plaintiff 
to  take  care  of  the  pigs  and  to  rede- 
liver the  same  on  request ;  yet  the  de- 
GG  2 
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and  trover  cannot  be  joined,  and  though 
there  is  a  verdict  for  the  defendant  on 
the  count  for  the  trover,  yet  it  is  said, 
that  does  not  cure  the  declaration,  but 
it  is  bad  ab  initio,  2  Lev.  101.  Holms 
V.Taylor.  3 Lev. 99.  Bogey. BromueL 
1  Salk.  10.  Dalston  v.  Janson.  S  Wils. 
354*.  Mast  v.  Goodson.  {k)  So  assump* 
sit,  and  an  action  upon  the  case  founded 
upon  fraud,  or  deceit,  cannot  be  joined. 
Carth.  189.  JViUett  v.  Ti/dy.  So  a  count 
by  the  plaintiff  as  executor  on  a  contract 
made  with  his  testator,  and  a  count  in 
his  own  right  cannot  be  joined ;  as 
where  H.  brought  an  action  as  adminis- 
trator to  A.,  and  declared  on  an  indebi- 
tatus assumpsit  to  A.,  and  an  insimul 
computasset  between  plaintiff  and  de- 
fendant for  money  due  to  the  plaintiff 
himself.  Hob.  88.  Herrenden  v.  Palmer. 
1  Salk-  10.  Rogers  y.  Cooke.  3  T.R. 
659,  660.  Petrie  v.  Hannay.  2  Saund. 
210  a.  note.  It  has  been  said,  that  a 
count  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  exe- 
cutor  as  such,  may  be  joined  to  a  count 


for  money  had  and  received  to  the  use 
of  the  testator.  S  T.  R.  659, 660.  But 
this  seems  questionable ;  for  money  re- 
ceived to  the  use  of  an  executor  after 
the  death  of  the  testator,  gives  a  dif- 
ferent cause  of  action  to  the  executor 
from  that  which  accrued  to  the  testator 
by  the  receipt  of  the  money  in  his  life- 
time. In  the  latter  case,  the  executor 
must  necessarily  sue  as  such,  and  is 
not  liable  to  costs  if  he  fails  in  the  ac- 
tion ;  but  in  the  former  case  he  need 
not  sue  as  executor^  but  may  bring  the 
action  in  his  own  name  ;  and  if  he  does 
sue  as  executor,  he  is  liable  to  costs  as 
any  other  person  is.(/)  I  Ld.  Raym. 
437.  Nicolas  y.Killigrew.  2Ld.Raym. 
1215.  WaUis  v.  Lewis.  2  T.R.  477. 
Smith  V.  Barrow.  It  seems  to  be  as 
much  a  new  contract  as  if  9i  promissory 
note,  or  a  bond^  had  been  given  to  him  as 
executor,  in  which  case  it  is  held  that  the 
executor  cannot  join  a  count  on  such 
note  or  bond  made  to  him  as  executor  to 
a  count  on  a  promise  made,  or  a  debt 
due    to  the    testator.      10  Mod.  316. 


fendant,  though  requested,  did  not  re- 
deliver them ;  and  it  was  held,  on 
motion  in  arrest  of  judgment  after  ver- 
dict, that  this  was  a  count  in  assumpsit, 
and  could  not  be  joined  with  counts  in 
case.  It  was  argued  that  the  count 
disclosed  a  mere  common  law  duty, 
although  arising  out  of  a  contract 
But  it  was  answered  by  the  court  that 
the  undertaking  went  beyond  the  mere 
duty;  for  that  the  defendant  was  not 
ojAy  to  take  care  of  the  pigs  but  to  re- 
deliver them,  and  the  breach  was  more 
properly  a  breach  of  the  agreement  to 
redeliver  than  of  the  common  law  duty 
to  take  care  of  the  pigs.  However,  in 
a  late  case,  where,  in  case,  the  declara- 
tion stated  a  contract  o  the  part  of  the 
defendant,  a  broker,  to  deliver  the  goods 
of  the  plaintiff  to  the  purchaser,  on  pay- 


ment of  the  price  in  ready  money,  the 
Exchequer  Chamber  determined  that 
the  contract  created  a  duty,  and  that  the 
neglect  to  perform  that  duty,  in  de- 
livering the  goods  without  receiving 
the  price,  was  the  ground  of  action 
upon  a  tort.  3  Q.B.  51 1.  Boorman  v. 
Brown.  2  G.  &  D.  793.  S.  C,  afterwards 
affirmed  in  Dom.  Proc. ;  but,  semble, 
on  a  different  ground.] 

(A)  But  this  doctrine  as  to  the  mis- 
joinder not  being  cure^  by  verdict  is 
wholly  overruled  in  2  M.  &  S.  533. 
Kightly  v.  Birth,  where  Lord  Ellen- 
borough  C.  J.  observed  that  the  case  of 
Bage  v.  Bromuel  had  had  its  day,  and 
that  it  was  time  it  should  cease. 

(/)  [As  to  the  change  in  the  law  in 
respect  of  an  executor's  liability  to 
costs,  see  ante,  p.  47  y-  note  («).] 
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BeU8  ▼.  Mitchell.  3  B.  &  P.  7.  Hosier 
▼.  Lord  ArundeL  For  the  same  rea- 
son it  should  seem^  that  an  executor 
cannot  join  an  intimul  computasset  for 
money  due  from  the  defendant  to  him  tu 
exfcutoTf  to  a  count  on  a  promise  made 
to  the  testator ;  the  executor  on  such  a 
count  being  liable  to  costs ;  1  Ld.  Raym. 
437. ;  for  the  old  notfon  that  the  money 
recovered  will  be  assets,  and  therefore 
the  executor  is  not  subject  to  costs, 
which  was  the  ground  of  the  decision  in 
Sir  T.Jones,  47.  J?*// v.Pa/mer,  2  Lev. 
165.  S.C,  seems  to  be  now  exploded* 
7  T.  R.  358,  859.  Bollard  v.  Spencer. 
But  perhaps  an  insimul  computasset 
with  the  plaintiff  as  executor,/^  m&ney 
due  to  the  testator,  may  be  joined  to 
a  count  on  a  promise  made  to  the  tes- 
tator ;  for  the  accounting  with  the  exe- 
cutor does  not  give  a  new  duty,  but  only 
ascertains  that  which  was  due  before, 
and  therefore  the  duty  to  the  testator 
is  not  altered  thereby.     See  also  antd, 

Since  the  former  part  of  this  note  was 


written,  the  subject  of  joining  counts 
by  an  executor  has  been  much  consi- 
dered; and  it  is  now  held  that  if  the 
money  recovered  on  each  of  the  counts 
will  be  assets  according  to  the  rule  in 
the  before-mentioned  case  of  Sidl  v. 
Palmer,  the  counts  may  be  joined  in  the 
same  declaration.  And  therefore  in  the 
case  of  Ord  v.  Fenwich,  3  East,  104.,  it 
was  held  that  a  count  in  assumpsit  to  the 
plaintiff  €u  executrix  for  money  paid  by 
her  to  the  defendant's  use,  may  be  joined 
with  another  count  on  promises  made 
to  the  testator.  And  so  is  the  case  of 
Foxwist  V.  Tremaine,  post,  207.  And  Iq 
Cowell  V.  WattSy  6  East,  405.,  the  court 
held  that  a  count,  upon  a  promise  to  the 
plaintiff  £»  administratrix  for  goods  sold 
and  delivered  by  her  after  the  death  of 
the  intestate,  may  be  joined  with  a  count 
upon  an  account  stated  with  her  as  ad' 
ministratrix,  assigning  as  a  reason  that 
whenever  the  money  when  recovered 
would  be  assets  the  counts  may  be 
joined. (m)  But  it  must  be  stated  in  the 
count  that  the   duty  accrued   to  the 


(m)  So  in  1  T.R.  487.  Kingy.Thom, 
it  was  held  that  the  plaintiffs  might  sue 
as  executors  upon  a  bill  of  exchange  in- 
dorsed to  them  as  executors  for  a  debt 
due  to  their  testators ;  for  the  sum  re- 
covered would  be  assets.  For  the  same 
reason,  in  5  Price,  412-  Partridge  v. 
Court,  it  was  held  that  an  administrator 
might  join  counts  on  promises  to  the 
intestate,  with  a  count  on  a  promissory 
note  indorsed  to  him  as  administrator; 
which  judgment  was  affirmed  on  error. 
7  Price,  591.  Court  v.  Partridge^  And 
in  case  of  the  death  of  such  administra- 
tor, an  action  on  the  note  will  lie  at 
the  suit  of  the  administrator  de  bonis 
non,  even  although  the  note  were  in- 
dorsed to  the  first  administrator  in 
blank,  provided  it  were  indorsed  to 
him  for  a  debt  due  to  his  intestate ;  for 
the  blank  indorsement  may  be  filled 


up  by  the  administrator  de  bonis  nan. 
Catherwood  v.  Chabaud,  1  B.  &  C. 
150.  The  rule  that  counts  may  be 
joined,  wherever  the  sum  recovered  on 
them  would  be  assets,  is  fully  con- 
firmed in  1  Taunt.  322.  Thomson  v. 
Stent.  6  Taunt.  453.  Powky  v.  New- 
ton. 2Marsh,  147.  S.C.  [3Dougl.34. 
GaUant  v.  Boutejlower.  2  B.  &  C.  1 49. 
Clarh  V.  Hougham.  3  D.  &  R.  822.  S.C. 
9  B.  &  C.  669.  Dowbiggen  v.  Harrison, 
per  Lord  Tenterden.  1  Cr.  &  J.  403. 
Marshall  v.  BroadhursU  1  Tyrwh.  308. 
S.C.  2.M.  &  W.  190.  Edwards  v. 
Gra^e.'}  Upon  a  similar  principle  it 
has  been  held  that  a  count  by  the  as- 
signee of  a  bankrupt  for  money  lent  by 
him  as  assignee  is  good,  and  may  be 
joined  with  a  count  for  money  had  and 
received  to  his  use  as  assignee.  5  M. 
&  S.  294.  Richardson  v.  Griffin. 
6G  3 
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Coryton  verstis  Lithebye. 


plaintiff  in  his  representative  capacity  of 
executor.  It  is  not  enough  to  say  that 
it  accrued  to  him  executor,  or  being 
executor ;  it  must  be  averred  that  it  ac- 
crued to  him  (xs  executor.  And  there- 
fore where  a  count,  upon  an  account 
stated  with  the  plaintiff  executrix  (not 
saying  cu  executrix),  was  joined  with  a 
count  on  a  promise  to  the  testator,  it 
was  held  in  error  after  judgment  by  nil 
dicit  and  a  writ  of  inquiry  and  final 
judgment  that  those  two  counts  could 
not  be  joined.  5  East,  150.  Heruhall 
V.  Roberts,  (n) 

So  a  plaintiff  shall  not  have  an  ac- 
tion against  another,  to  charge  him  as 
executor,  and  also  in  his  own  right ;  for 
the  judgment  in  the  one  case  .is  de  bonis 


testatorisy  and  in  the  other  de  bmiis  pro» 
priis.  Hob.  88.  Herrenden  v.  Palmer* 
2  Lev.  228.  HaU  v.  Huffam.  There- 
fore a  count  for  money  had  and  re- 
ceived by  the  defendant  as  executor  for 
the  plaintiff's  use,  or  for  money  lent 
him  as  such,  or  on  an  insimul  eompU" 
tasset  of  money  due  from  him  as  suchy 
cannot  be  joined  to  a  count  on  a  pro- 
mise made  by  the  testator,  (o)  And 
such  misjoinder  of  action,  either  by  or 
against  an  executor,  is  a  defect  in  sub- 
stance, and  therefore  bad  on  a  general 
demurrer,  or  in  arrest  of  judgment,  or 
on  error.  4?  T.  R.  347.  Jennings  v. 
Neuman.  1  H.  Black.  108.  Rose  v. 
Bowler.  2  B.  &  P.  424.  Brigden  v. 
Parkes.{p)     See    the  reason    thereof 


(n)  [However,  in  a  late  case  in  the 
House  of  Lords,  in  a  declaration  by 
executors,  a  count  stating  that  the  de- 
fendant had  accounted  with  the  plain- 
tiff's <' executors  as  aforesaid,"  was 
joined  with  counts  stating  promises  to 
the  testator :  After  verdict  and  judg- 
ment for  the  plaintiffs^  a  writ  of  error 
was  brought,  upon  the  ground  of  mis- 
joinder :  But  the  judgment  was  affirmed 
with  costs.  1  Bligh,  N.  S.  592.  Lance^ 
field  Y.AUen.'] 

(a)  But  in  Powelly.  Graham^  7  Taunt. 
580.  1  B.  Moore,  305.  S.C.,  it  was  held 
that  a  count  on  an  insimul  computasset 
of  money  due  from  the  defendant  as 
executor,  may  be  joined  with  counts  on 
promises  by  the  testator;  for  that  on  such 
a  count  the  judgment  will  be  only  de 
bonis  testatoris,  [7  B.  h  C.  444.  Ashby  v. 
Ashby.  1  M.  &  R.  180.  S.  C.  Accord. 
And  so  may  a  count  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant 
as  executor.  7  B.  &  C.  448,  449.  451, 
452.  S.P.  conceded  by  counsel.  3  M. 
&W.  350.  Comer  w.  Skew.  But  a  count 
upon  a  promise  by  the  defendant,  as 
executor,  for  use  and  occup€Uion  after 
the  death  of  the  testator,  cannot  be  so 
joined.    3  B.  &  A.  101.  Wigley  v.  Ash- 


ton.  Again,  a  count  for  goods  sold  to, 
or  work  done  for  the  defendant  as  ex- 
ecutor, cannot  be  joined  with  a  count 
for  a  debt  due  from  the  defendant  in 
his  representative  capacity ;  for,  since 
no  goods  can  be  sold  to,  or  work  per- 
formed for  another  in  his  representative 
character,  the  claim  in  respect  thereof 
is  necessarily  from  the  defendant  in  his 
own  right  3  M.  &  W.  350.  Corner  v. 
Shew.  If,  in  fact,  the  goods,  or  work, 
had  been  contracted  for  by  the  testator, 
and  the  contract  completed  by  the 
plaintiff  in  the  time  of  the  executor,  the 
declaration,  instead  of  containing  the 
common  counts  for  goods  sold  to,  and 
work^  done  for  the  executor,  should 
state  the  contract  to  have  been  made 
with  the  testator,  and  that  at  the  time 
of  his  death  the  work  was  incomplete, 
but  was  finished  afterwards,  and  that 
the  defendant,  as  executor,  then  pro- 
mised to  pay.  See  2  M.  &  Gr.  857. 
Werner  v.  Humphreys,  note  (a).] 

(p)  [And  the  court  cannot  award  a 
venire  de  novo.  4  M.  &  W.  163.  Comer 
V.  Shew.  If  separate  damages  have 
been  assessed  on  each  count,  the  ob- 
jection may  be  cured  by  releasing 
the   damages   as  to  the  count  which 
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poAtea,  210.  210  a.  in  the  note.  But  a 
count  on  an  account  stated  with  an  ex- 
ecutor for  money  due  from  the  testaior^ 
may  be  joined  to  a  count  on  a  promise 
made  by  the  testator ;  1  H.  Black.  102. 
Secar  v,AAin9on(q};  this  being  the 
common  mode  of  declaring  against  exe- 
cutors, to  sare  the  statute  of  limitations. 
So  a  man  cannot  join  tretpass  and  Itm- 
pau  on  the  cage  in  the  same  action,  for 
they  are  two  distinct  things  and  of  dif- 
ferent natures,  and  the  judgments  are 
different ;  for  in  trespass  the  judgment 
is  quod  capiatuTy  and  in  trespass  on  the 
case,  quod  sit  in  misericordid.  I  Ld. 
Raym.  273,  274.  Courtney  v.  CoUet.  (r) 

The  result  of  all  these  oases  seems  to 
be,  that  wherever  the  same  plea  may 
be  pleaded,  and  the  same  judgment 
given  in  all  the  counts  of  the  dedara^ 
tion ;  or  whenever  the  counts  are  of 
the  same  nature^  and  the  same  judg- 
ment is  given  on  them  all,  though  the 
pleas  be  different,  as  in  the  case  of  debt 
upon  bond  and  on  a  mutuatue  already 
mentioned,  they  may  well  be  joined. («) 

(3)  The  same  objection  was  taken  in 
Hob.  189*  Harbin  v.  Green.  Moor,  887. 


S.C.  [and  recognised  in  Willes's  Rep. 
657*  Drake  v.  Wiglesworth'^y  where  a 
custom  for  the  inhabitants  to  grind  all 
their  grain  whatsoever  by  them  spent 
or  sold  in  their  said  messuages  at  the 
plaintiff's  mills,  and  not  elsewhere^  was 
held  to  be  void :  for  by  that  custom,  if 
a  man  bought  com  he  could  not  sell  it 
again  in  corn  in  his  house,  for  he  must 
first  grind  it  at  these  mills;  and  the 
breach  was  assigned  as  well  in  corn  sold 
as  spent ;  and  Lord  Hohart  was  of  opi- 
nion^ that  if  the  plaintiff  had  assigned  it 
only  in  com  spenty  it  would  not  have 
served.  See  Doug.  22K  Cort  v.Ber- 
beck.{t)  The  pleading  in  this  case 
should  have  been,  <'all  the  corn  and 
"  grain  after  the  grinding  themof  [or 
<<  ground^  and  speni^  &c."  But  it  is  a 
good  custom  that  all  the  householders 
and  occupiers  of  dwelling-houses  in  the 
parish  of  A.^  shall  grind  at  the  plain- 
tiff's mill  all  their  corn  which  shall  be 
used  by  them  ground  within  the  parish, 
although  the  inhabitants  are  not  tenants. 
1  RoK  Abr.  559.  pi.  4.  Higges  v.  Gar» 
dener.  Willes's  Rep.  65^..  Drake  v. 
WiglesuH)rth. 


constitutes  the  misjoinder.  See  2  M. 
&W.56.  Hayterv.MoaL  5DowL298. 
S.C.  4  M.  &  W.  168.  Ant6,  VoL  L 
207  c.  285,286  a.] 

{q)  Forrest.  98.  Ellis  v.  Bowen,  S.P. 

(r)  See  ant^,  1 17  e.  note  (A).  But 
trespass  quare  clausum  fregity  and  tres- 
pass per  quod  consortium  or  servitium 
amisit,  may  be  joined;  although  the 
latter  action,  being  for  a  consequential 
injury,  seems  more  in  the  nature  of 
case  than  trespass ;  2N.R.476.  Wood^ 
ward  V.  Walion.  2  M.  &  S.  436.  Dit- 
cham  V.  Bond;  notwithstanding  the 
cases  cited  in  6  East,  387*  Macfadren 
y.  Olivant.  See  Tidd's  Pract  5.  where 
this  matter  is  discussed  by  the  learned 
author.  [See  also  Accord*  5  M.  &  W. 
515.  Chamberlain  v.  Hazlewood,'] 

(s)  QMr.  Tidd  is  of  opinion  that  the 


nature  of  the  cause  of  the  action  is 
the  best  criterion.  Tidd.  Pract.  12. 
9th  ed.] 

{t)  [It  has  been  lately  decided,  that 
a  custom  which  binds  the  tenants  and 
resiants  within  a  manor  to  grind  at  the 
lord's  mill  ''all  their  corn  and  grain 
**  which  they  use  ground  in  their  dwell- 
"  ings,"  does  not  prevent  them  from 
buying  and  using  in  their  dwellings 
flour  produced  from  corn  ground  at 
other  mills ;  for  the  custom  attaches 
only  upon  persons  having  corn  in  a 
grindable  state,  and  does  not  draw  with 
it  a  further  obligation  upon  the  tenants 
and  resiants  not  to  use  any  meal  or 
flour  in  their  houses  except  that  which 
is  produced  from  corn  ground  at  the 
lord's  mills.  2  B.  &  C.  827.  Bichard- 
son  V.  Walker.'] 
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Chandler  versus  Vilett, 


Case  21.  Chandler  versiis  Vilett. 

HiL  21  &  22  Car.  IL  Begis.     Rot.  1297. 

'TMT'ILT SHIRE,  to  wit ;  Be  it  remembered  that  hereto- 
rF  fore,  to  wit,  in  the  term  of  St  Michael  last  past,  before 
our  lord  the  king  at  Westminster  came  Thomas  Chandler ,  who  is 
within  the  age  of  twenty-one  years,  by  John  Ridley  Ins  guardian 
specially  admitted  by  the  court  here,  and  brought  here  into 
the  court  of  our  said  lord  the  king  then  there  his  certain  bill 
against  Richard  Vilett  gent,  in  the  custody  of  the  marshal, 
&c.  of  a  plea  of  trespass  upon  the  case,  which  said  bill  follows 
in  these  words,  to  wit :  Wiltshire,  to  wit,  Thomas  Chandler, 
who  is  within  the  age  of  twenty-one  years,  by  John  Ridley 
his  guardian  specially  admitted  by  the  court  here  (1),  com- 


(1)  If  an  infant  sues  or  defends  by 
his  guardian^  the  guardian  must  have  a 
warrant,  though  if  he  sues  by  his  pro* 
chein  amy  or  next  friend,  the  prochein 
amy  need  not ;  but  both  the  guardian 
and  prochein  amy  must  be  admitted  by 
the  court.  F.  N.  B.  6S.  I.  7th  ed.  2 
Inst.  261.  3  Mod.  2^6.  Fitzgerald  v. 
Villiers.  Cro.  Car.  86. ,  Yottng  v.  Young. 
See  the  form  of  the  rule  or  order  for 
the  admission,  Tidd's  Pract  Forms,  6, 
7,  8.  2  Sell.  Prac.  66,  67.  Imp.  C.  P. 
625—628.  4th  ed.  (a)  And  if  the  in- 
fant sues  by  guardian  or  prochein  amy, 
without  saying  in  the  declaration  <'  by 
"  the  court  here  specially  admitted,"  it 
is  error.  1  Lev.  224.  Combers  v.  Watton. 
But  the  insertion  of  those  words  in  the 


declaration  is  holden  to  be  sufficient, 
though  there  be  no  admission  of  the 
guardian,  or  prochein  amy,  on  the  roll ; 
4  Rep.  53  b.  54  a.  Rawlyn's  case. 
1  Sid.  173.  Swifi  y.NoU;  for  it  is  no 
error,  but  only  a  misdemesnor  in  the 
agent  who  is  employed  in  the  cause. 
If  however  in  fact  there  be  an  admis- 
sion of  the  prochein  amy  or  guardian  by 
the  court,  but  it  is  not  entered  of  record, 
the  court  will  give  leave  to  enter  it. 
Cro.  Car.  86.  Young  v.  Young.  S.  C. 
Hutt  92.  1  Lev.  224.  Combers  v. 
Watton.  If  an  infant  sues  by  guardian 
or  prochein  amy,  he  cannot  afterwards 
remove  his  guardian,  or  disavow  the 
action  of  h\& prochein  amy;  F.  N.  B.  63. 
K.   7th   ed.  (b) ;    but  an   infant  may 


(a)  [By  Reg.  Gen.  H.  T.  2.  W.  4. 
r.2.  "a  special  admission  of  prochein 
<<  amy  or  guardian  to  prosecute  or  de- 
"  fend  for  an  infant,  shall  not  be  deemed 
<<  an  authority  to  prosecute  or  defend 
«  in  any  but  the  particular  action  or 
"  actions  specified."] 

(6)  [Every  prochein  amy  is  to  be 
considered  as  an  officer  of  the  court, 
specially  appointed   by  them  to  look 


after  the  interests  of  the  infant,  on  whom 
the  judgment  in  the  action  is  conse- 
quently binding,  and  who  cannot  be 
allowed,  on  attaining  his  age,  to  com- 
mence fresh  proceedings  founded  on 
the  same  cause  of  action.  7  M.  &.  W. 
408.  And  it  should  further  be  ob- 
served, that  the  law  knows  no  distinction 
between  infants  of  tender  and  mature 
years ;  and  as  no  special  authority  to  sue 
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plaine  oi  Richard  Viktt  gent,  being  in  the  custody  of  the    Chandler 
marshal  of  the  marshalsea  of  our  lord  the  king  before  the    ^'  Vilett. 
king  himself,  for  that  whereas  the  said  Richard,  on  the  1st  ' 
day  of  May  in  the  17th  year  of  the  reign  of  our  lord  Charles 


either  have  a  writ  out  of  the  court  of 
Chancery  to  remove  him^  or,  which  is 
the  usual  course,  may  apply  to  the 
court,  who  may  remove  him  at  their 
discretion.  Ibid.  Cro.  Car.  161.  Good- 
toin  V.  Moore,  (c)  Though  the  names 
of  guardian  and  prochein  amy  are  often 
used  indiscriminately,  and  an  infant 
may  sue  either  by  one  or  the  other,  yet 
in  practice  an  infant  plaintiff  generally 
sues  by  h\&  prochein  amy,  but  an  infant 
defendant  must  in  all  cases  appear  and 
defend  by  his  guardian,  Co.  Litt.  1S5  b. 
2  Inst.  261.  2  Str.  784.  Frescobaldi  v. 
Kinaston. 

The  rule  or  order  for  the  admission 
of  a  prochein  amy  should  be  obtained 
before  declaration^  and  a  copy  thereof 


annexed  to  it,  otherwise  the  defendant 
is  not  compellable  to  plead.  Sty.  Pr.  ^ 
Reg.  264.  And  the  attorney  for  the 
plaintiff,  if  required,  must  give  notice  to 
the  defendant's  attorney,  of  the  place 
of  abode  of  the  prochein  amy,  1  Wills. 
246.  Tomlin  v.  Broohes.  In  like  man- 
ner the  rule  or  order  for  the  admission 
of  a  yvardian,  should  be  obtained  be- 
fore plea^  and  a  copy  of  it  annexed 
thereto ;  for  if  an  infant  defendant  ap-  , 
pear  by  attorney,  though  it  be  in  con- 
sequence of  common  process  with  a 
notice  requiring  him  to  appear  in  that 
manner,  the  plaintiff  may  obtain  an 
order  for  striking  out  the  appearance, 
and  that  the  defendant  may  appear  by 
guardian  within  a  certain  time,  or  in  de- 


is  requisite  in  the  case  of  an  infant  just 
born,  so  none  is  requisite  from  an  in- 
fant on  the  very  eve  of  attaining  his 
majority.  Accordingly  in  a  late  case, 
the  wife  of  a  minor  having  committed 
adultery  whilst  her  husband  was  abroad 
in  the  JBast  Indies,  the  father  procured 
himself  to  be  appointed  prochein  amy, 
and  commenced  an  action  for  crim,  con. 
in  his  son's  name,  without  his  know- 
ledge or  authority,  and  recovered  a 
verdict.  On  motion  to  set  aside  the 
proceedings,  on  the  ground  of  there 
being  no  authority  from  the  son  to 
bring  the  action,  it  was  held,  that  no 
authority  from  him  was  necessary  to 
enable  the  father  to  sue  as  prochein 
amy  ;  and  there  being  nothing  to  shew 
that  he  was  not  properly  appointed 
prochein  amy,  that  it  must  be  assumed* 
to  have  been  properly  done,  and  that 
the  son  would  be  bound  by  the  judg- 
ment in  this  action.     7  M»  &  W.  400. 


Morgan  v.  Thome,  The  father,  as 
being  the  natural  guardian,  ought,  in 
the  first  instance,  to  be  appointed  prO' 
chein  amy.  8  M.  &  W.  660.  Watson  v. 
Fraser,  9  Dowl.  741.  S.  C.  And  the 
court  will  allow  his  appointment,  even 
though  he  be  an  insolvent  debtor,  if  it 
be  clearly  shewn  that  no  fitter  person 
can  be  appointed.  Duchett  v.  Satch- 
well,   Exch.  E.  T.  1844.] 

(c)  [And  in  some  cases  the  court 
will  remove  him,  and  order  another  to 
be  appointed,  at  the  instance  of  the  de- 
fendant; as  where  an  uncertificated 
bankrupt  has  been  procured  to  be  ap- 
pointed. 8  M .  &  W.  660.  Watson  v. 
Fraser.  9  Dowl.  741.  See  also  S.  C. 
as  to  whether  the  prochein  amy  can  be 
called  upon  to  give  security  for  costs ; 
and  see  further  4  Moo.  &  P.  215. 
Mann  v.  Berthen.  Exch.  E,  T.  1844. 
Duchett  v.  Satchtcell'] 
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Chandler  versus  Vilett. 


Chandler 
V.  Vilett. 

^ i ' 

Indebitatus  aa- 
aumptit,  for 
money  had  and 
received. 
[  118  ] 


2d  count,  also 
for  money  had 
and  received. 


Breach. 


the  second  now  king  of  England,  &c.  at  Higkworth  in  the 
said  county,  was  indebted  to  the  said  Thomas  in  50L  of  good 
and  lawful  money  of  Englandy  for  money  by  the  said  Richard 
before  that  time  had  and  received  to  the  use  of  the  said 
Thomasy  and  being  so  indebted,  he  the  said  Ric/tard  in  con- 
sideration thereof  undertook,,  and  then  and  there  faithfully 
promised  the  said  Thomas,  that  he  the  said  Richard  would 
well  and  faithfully  pay  and  satisfy  the  said  50Z.  to  the  said 
Thomas.  And  whereas  also  the  said  Richard,  afterwards  to 
wit,  on  the  said  1st  day  of  May  in  the  17th  year  aforesaid,  at 
HighvDorth  aforesaid  in  the  county  aforesaid,  was  indebted  to 
the  said  ITwnuu  in  12/.  of  like  lawful  money,  for  other 
money  by  the  said  Richard  before  that  time  likewise  had  and 
received  to  the  use  of  the  said  Thomas,  and  being  so  indebted 
he  the  said  Richard  in*  consideration  thereof  undertook,  and 
then  and  there  faithfully  promised  the  said  Thomas,  that  he 
the  said  Richard  would  well  and  faithfully  pay  and  satisfy  the 
said  12/.  to  the  said  Tliomas  (2).  Yet  the  said  Richard,  not 
regarding  his  said  several  promises  and  undertakings,  but  con- 
triving and  fraudulently  intending  craftily  and  subtilely  to  de- 
ceive and  defraud  the  said  Thomas  in  this  behalf,  has  not  paid 
the  several  sums,  amounting  in  the  whole  to  62/.,  to  the  said 
Thomas,  nor  has  he  in  any  wise  satisfied  him  for  the  same 


fault  thereof,  that  the  plaintiff  may  be 
at  liberty  to  name  a  guardian  to  appear 
and  defend  for  him.  Barnes,  413. 
Kerry  \.  Cade.  418.  Gladman  v.  Bate- 
man,  And  a  similar  order  may  be  ob- 
tained where  the  defendant  neglects  to 
appear  at  all.  2  Str.  1076.  Stone  v.  At- 
woUf  2  Wils.50.  Shipman  v.  Stevens,  (d) 
(2)  According  to  the  present  mode 
of  declaring,  these  two  sums  of  50/.  and 
12/.  would  be  included  in  one  count, 
stating  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum  of  money 
more    than    sufficient  to   comprehend 


these  sums  ;  as  in  this  case,  "  that  the 
**  said  (defendant)  on,  &c.  at,  &c,  was 
<<  indebted  to  the  said  (plaintiff)  in  100/1 
*'  (for  instance)  of  good  and  lawful,  &c. 
<<  for  so  much  money  by  the  said  (de- 
"  fendant)  before  that  time  had  and 
**  received  to  the  use  of  the  said  (plain- 
<*  tiff),  and  being  so  indebted,  ^c."  and 
the  plaintiff  upon  this  count  would  now 
recover  these  two  sums  of  50/.  and  12/., 
if  he  proved  that  the  defendant  had  at 
different  times  received  them  for  his 
use.  (e) 


(d)  See  post,  212.  notes. 

(e)  A  count,  stating  that  the  defend- 
ant had  and  received  money  to  the  use 
of  the  plaintiff,  to  be  paid  to  the  plain- 
tiff on  request,  but  that,  not  regarding 
his  duty,  he  converted  the  money  to  his 
own  use,  is  bad  on  demurrer,  as  it  can- 


not be  considered  as  a  count  in  trover, 
but  is  an  attempt  to  convert  an  action 
of  assumpsit  into  an  action  of  tort,  5  B. 
&  A.  652.  Orton  v.  Butler.  1  Dowl. 
&  Ryl.  282.  S.  C.  [See  3  Q.  B.  511. 
Boorman  v.  Brown,  2  G.  &  D.  793. 
S.  C.  ante,  p.  117/.,  note  (i).] 
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(although  to  do  this  he  the  said  Richard  afterwards,  to  wit.    Chandler 
on  the  Ist  day  of  August  in  the  2l8t  year  of  the  reign  of  our    «?•  Vilett. 
said  lord  the  now  king,  at  Highworth  aforesaid  in  the  county  ' 
aforesaid,  was  requested  by  the  said  Thofnas  (3),  but  to  pay 
him  the  same  has  hitherto  altogether  refused  and  still  refuses, 
to  the  damage  of  the  said  Thomas  of  80/.,  and  therefore  he 
brings  suit,  &c 

And  now  at  this  day,  to  wit,  on  Monday  next  after  the  Hea. 
octave  of  St  Hilary  in  this  same  term,  until  which  day  the 
said  Richard  Vilett  had  leave  to  imparl  to  the  said  bill,  and  Imparlance, 
then  to  answer,  &&  before  our  lord,  the  king  at  Westminster 
comes  as  well  the  S£ud  TTiomas  Chandler  by  his  guardian  afore- 
said, as  the  said  Richard  Vilett  by  William  Hewes  his  attorney, 
and  the  said  Richard  defends  the  wrong  and  injury,  when, 
&C.  and  says  that  the  said  Thomas  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
the  said  Thomas  on  the  23d  day  of  October  in  the  21st  year  of 
the  reign  of  our  said  lord  the  now  king,  exhibited  his  said 
bill  against  the  said  Richard^  and  that  he  the  said  Richard  at  Nm  auumjmt 
any  time  within  six  years  next  before  the  day  of  the  exhibiting  *"*^  ***  **""*"* 
of  the  said  bill  did  not  undertake  in  manner  and  form  as  the 
said  ThomcLS  has  above  thereof  complained  against  him.     And 
this  he  is  ready  to  verify.     Wherefore  he  prays  judgment  if 
the  said  Thomas  ought  to  have  or  maintain  his  said  action 
thereof  against  him,  &c. 

And  the  said  Thomas  says,  that  he  by  any  thing  by  the  Replication. 
said  Richard  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  his  said  action  thereof  against  him,  be- 
cause he  says  that  he  the  scdd  Thomas  at  the  time  of  making  Plaintiir,  at  the 
the  several  promises  and  undertakings  aforesaid,  and  also  on  Jhe^si^d'prl*'^ 
the  day  of  exhibiting  the  said  bill  of  the  said  Thomas,  to  wit,  m»«€s,  and  of 
on  the  said  23d  day  of  October  in  the  21st  year  aforesaid,  was  menroTrir" 
within  the  age  of  twenty-one  years,  to  wit,  at  Highworth  in  ?"»*»  ^"^  »« 
the  said  county.     And  this  he  is  ready  to  verify ;  wherefore 
he  prays  judgment  and  his  damages  on  occasion  of  the  pre-      ^  119  ] 
mises  to  be  adjudged  to  him,  &c 

General  demurrer  to  the  replication,  and  a  joinder  in  de- 
murrer. 

(S)  As  this  declaration  is  for  a  pre-  lion  of,  "  although  often  requested,"  is 

ceding  debt,  or  duty,  there  is  no  neces-  holden  to  be  sufficient ;  for  the  bring- 

sity  to  lay  a  time  and  place  of  request  ing  of  the  action  is  a  sufficient  requeSiM 

as  is  done  here,  but  the  general  allega-  1  Saund.  33.  Birks  v.  TrippeL 


119  Chandler  versus  Vilett. 

Chandler        But  becatse  the  court  of  our  lord  the  king  here  is  not  yet 

V.  Vilett.    advised  what  judgment  to  give  of  and  upon  the  premises,  a 

.   '    .         day  is  therefore  given  to  the   parties   aforesaid  before  our 

„ttft.  lord  the  king  at  Westminster^  until  Friday  on  the  morrow  of 

the  Ascension^  to  hear  their  judgment  of  and  upon  the  pre- 
mises, for  that  the  court  of  our  said  lord  the  king  here  is  not 
yet  advised  thereof,  &c 

At  which  day,  before  our  lord  the  king  at  Westminster^ 
come  the  parties  aforesaid  by  their  attomies  aforesaid,  where- 
upon all  and  singular  the  premises  being  seen,  and  by  the 
court  of  our  said  lord  the  king  more  fully  understood,  and 

Judgment  for     mature  deliberation  thereupon  had,  for  that  it  appears  to  the 

^         '  court  of  our  said  lord  the  king  now  here,  that  the  plea  afore- 

said by  him  the  said  Thomas  in  manner  and  form  aforesaid 
above  in  replying  pleaded,  and  the  matter  in  the  same  con- 
tained, are  good  and  sufficient  in  law  for  him  the  said  Thomas 
to  have  his  said  action  thereof  maintained  against  the  said 
Richard^  it  is  considered  that  the  said  Thomas  Chandler  ought 
to  recover  his  damages  against  the  said  Richard  on  occasion 

Writ  of  inquiry  of  the  Said  premises :  but  because  it  is  unknown  to  the  court 

^^^^  of  our  said  lord  the  king  now  here,  what  damages  the  said 

Thomas  has  sustained  on  occasion  of  the  said  premises,  the 
sheriff  is  therefore  commanded  that,  by  the  oath  of  good  and 
lawful  men  of  his  bailiwick,  he  diligently  inquire  what  da- 
mages the  said  Thomas  has  sustained,  as  well  on  occasion  of 
the  said  premises,  as  for  his  costs  and  charges  by  him  about, 
his  suit  in  this  behalf  expended,  and  send  the  inquisition 
which  he  shall  take  thereon  to  our  lord  the  king  at  West^^ 
minster^  on  Friday  next  after  the  morrow  of  the  Holy  Trinity ^ 
under  his  seal,  and  the  seals  of  those  by  whose  oath  he  shall 
take  that  inquisition,  together  with  the  writ  of  our  said  lord 
the  king  to  him  therefore  directed ;  the  same  day  is  given  to 
[  120  ]  the  said  Thoma^^  there,  &c.  At  which  day  before  our  lord 
the  king  at  Westminster^  comes  the  said  Thomas  by  his  at- 
torney aforesaid,  and  the  sheriff  of  the  county  of  WiUs^  to 
wit,  John  Holly  esq.  by  virtue  of  the  writ  of  our  sud  lord  the 

The  sheriff  re-  king  to  him  thereof  directed,  returns  a  certain  inquisition 
u^tion:  **°^'""  taken  before  him  at  Swindon  in  the  county  aforesaid,  on  the 
2d  day  of  June  in  the  22d  year  of  the  reign  of  our  lord 
Cliarks  the  second,  now  king  of  England^  &c,  by  the  oath  of 
twelve  good,  &c.  by  which  it  is  found  that  the  said  Thomas 
Chandler  sustained  damages  on  occasion  of  the  said  premises, 
besides  his  costs  and  charges  by  him  about  his  suit  in  that 
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behalf  expended,  to  65/.,  and  for  those  costs  and  charges  to    Chakdler 
40*.    Therefore  it  is  considered  that  the  said  Thomas  Chandler    «•  Vilett. 
recover  against  the  said  Richard  Vilett  the  damages  aforesaid,  ^         ' 
by  the  inquisition  aforesaid  above  in  form  aforesaid  found,  ment  therwn." 
and  also  5L  for  his  said  costs  and  charges  adjudged  of  in- 
crease to  the  said  ThoTnas  by  the  court  of  our  said  lord  the 
king  now  here  with  his  assent ;  which  said  damages  in  the 
whole  amount  to  12L     And  the  said  Richard  in  mercy,  &c. 


Chandler  versus  Vilett.  Case  21. 

Hil.  21  &  22  Car.  II.  Regis.     Rot.  1297. 

fSSUMPSIT  by  Chandler  an  infant  by  his  guardian  &C.  iSid.453. 
against  Vilett;  the  plaintiff  declares  upon  two  promises  ^^eawm^rfS- 
that  the  defendant  was  indebted  to  him  in  50/.  and  12/.  for  fancy  and  other 
monies  by  the  said  defendant  before  that  time  had  and  re-  ^^^^^^l^an 
ceived  to  the  use  of  the  plaintiff,  and  being  so  indebted  the  ««<«»"  «•  ^ 
defendant  promised  to  pay  those  monies  and  had  not  paid  «7,*b^thert^ 
them,  wherefore  he  brought  his  action:  the  defendant  pleads  *"**  21  Jac.  i. 
in  bar  non  assumpsit  infra  sex  annos :  to  which  the  plaintiff  re-  ations,  and  that 
plies,  that  at  the  time  of  the  promises,  and  also  at  the  time  of  ^***^"  *?  '^"^J"* 
exhibiting  the  bill,  he  was  and  still  is  an  infant  within  the  the  saving 
age  of  21  years :  to  which  the  defendant  demurs  in  law.  thJITh  h  iT^' 

And  it  was  objected  by  G.  Strode  o{  Lincoln's  Inn^  that  this  named  in  the 
action  was  limited  by  the  statute  of  limitations  of  21  Jac  1.  qX!""^  ^^*"*^ 
c.  16.  to  be  brought  within  six  years,  and  the  privilege  of  in- 
fancy is  not  saved  by  the  statute  in  this  action ;  for  in  the 
restraining  and  limiting  part  of  the  statute  *,  this  action  upon  •  Sect  s. 
the  case  is  limited  to  six  years ;  and  it  is  not  excepted  in  the 
saving  clause  of  the  act  f ;   for  the   words  are,  "  Provided  f  Sect  7. 
nevertheless,  and  be  it  further  enacted,  that  if  any  person 
or  persons  that  is  or  shall  be  entitled  to  any  such  action  of 
trespass,  detinue,  action  sur  trover,  replevin,  actions  of  ac- 
compts,  actions  of  debt,  actions  of  trespass  for  assault,  me- 
nace, battery,  wounding,  or  imprisonment,  actions  upon  the 
case  for  words,  be  or  shall  be,  at  the  time  of  any  such  cause 
of  action  given  or  accrued,  fallen  or  come,  within  the  age  of      [  121  ] 
21  years,  feme  covert,  non  compos   mentis,  imprisoned,  or 
beyond  the  seas ;  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  the^  take  the  same 
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Chandlbr 
r.  Vilett. 


within  such  tunes  as  are  before  limited^  after  their  coming  to, 
or  being,  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
returned  from  beyond  the  seas,  as  other  persons  having  no 
such  impediments  should  have  done."  Wherefore  no  actions 
an  the  case  are  saved  and  excepted  by  reason  of  infancy  out 
of  the  body  of  the  Act,  except  only  actions  on  the  case  for 
words.  And  all  other  actions  on  the  case  are  limited  within 
the  body  of  the  Act,  and  are  not  saved  or  excepted  in  the 
case  of  infancy  by  the  saving  clause ;  and  therefore  he  con- 
cluded that  the  plaintiff  should  be  barred. 

Sed  non  allocatur  ;  for  by  the  court,  this  action  on  the  case 
is  within  the  equity  of  the  saving  clause  of  the  Act,  though  it 
be  not  expressed ;  for  the  intention  of  the  statute  was  not  to 
preserve  a  trivial  action  on  the  case  for  slanderous  words  in 
respect  of  infancy,  and  not  to  save  for  the  infant  an  action /<w 
a  real  duty,  as  in  this  case ;  wherefore  it  was  adjudged  for  the 
plaintiff  (4> 


(4)  The  same  point  was  determined 
in  the  Common  Pleas  in  a  subsequent 
case,  2  Mod.  71.  Crosier  v.  Tomlinsony 
where  the  court  said^  "  that  upon  the 
"  whole  frame  of  the  Act  it  was  strong 
**  against  the  defendant ;  for  it  would 
*^  be  very  strange  that  the  plaintiff 
*<  might  bring  an  action  of  debt,  and 
**  not  of  indebitatus  assumpsit.  When 
'<  the  scope  of  an  Act  appears  to  be  in 
<<  a  general  sense,  the  law  looks  to  the 
"  meaning,  and  it  is  to  be  extended  to 
"  particular  cases  within  the  same  rea^ 
"  son ;  and  therefore  they  were  of  opi- 
^'  nion,  that  actions  of  trespass  men- 
'<  tioned  in  the  statute  are  comprehen- 
'<  sive  of  this  action,  because  it  is  a 
^  trespass    upon    the    case ;    and    the 


'*  words  of  the  proviso  save  the  infant's 
**  right  in  actions  of  trespass.  And 
'<  though  there  are  particular  words  in 
**  the  enacting  clause  which  relate  to  the 
*<  action,  yet  this  proviso  restrains  the 
<<  severity  of  that  clause,  and  restores 
"  the  common  law,  and  so  is  to  be 
<<  taken  favourably ;  and  this  action, 
<<  being  within  the  same  reason  with 
**  other  actions  therein  mentioned, 
**  ought  also  to  be  within  the  same 
"  remedy."  See  also  Fitzg.  81.  (/)  So 
where  the  defendant  pleaded  to  an 
action  of  trover,  that  the  cause  of  ac- 
tion did  not  accrue  to  the  plaintiff 
within  six  years,  and  the  plaintiff  re- 
plied that  he  was  beyond  sea,  and  upon 
a  demurrer  to  the  replication  it  was  ob- 


(f)  [Accordingly  it  has  been  lately 
held  that  assumpsit  for  unliquidated  da^ 
mages  is  within  the  saving  clause  as  well 
as  ind^itatus assumpsit,  4  A.  &  £.  912. 
Piggoti  v.  Rush.  6  N.  &  M.  376.  S.  C. 
The  court  in  this  case  considered  them- 
selves bound  by  the  decisions  of  Chand- 
ler V.  Vilettf  and  Crosier  v.  Tomlinsonf 


though  they  appeared  to  doubt  the  pro- 
priety of  them.  It  may  be  observed, 
with  reference  to  the  Reasoning  of  the 
court  in  the  principal  case,  that  a  casus 
omissus  can  in  no  way  be  supplied  by  a 
court  of  law;  for  that  would  be  to 
make  laws.  1  M.  &  W.  73.  per  Lord 
Abinger."] 
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Note  ;  it  was  said  that  the  infant  should  have  waited  until  Chandler 

his  full  age,  because  the  six  years  were  elapsed  during  his  in-  *•  Vilett. 

fancy,  and  therefore  he  could  only  pursue  his  action  according  ' 
to  the  words  of  the  saving  chiuse  of  the  Act,  which  is  in  six 


j acted,  that  the  action  of  trover  was 
omitted  out  of  the  statute ;  for  though 
the  first  words  of  the  third  section  of 
the  statute  are,  that  an  action  of  trover 
(among  others  mentioned  therein)  shall 
be  brought  within  the  time  hereafter 
expressed,  yet  in  the  enumerating  of 
the  actions  in  the  subsequent  part  of 
the  section  limiting  them  to  particular 
,  times,  the  action  of  trover  is  omitted ; 
but  all  the  court  conceived,  that  not- 
withstanding such  omission,  the  action 
of  trover  was  implied  in  the  general 
words  of  *'  actions  upon  the  case,"  and 


therefore  they  overruled  the  objection. 
Cro.  Car.  245.  Swayn  v.  Stephens^  See 
also  S  Bac.  Abr.  513.  It  was  holden 
by  Lord  HoU^  that  Ihiblin,  or  any  other 
place  in  Ireland^  is  beyond  sea  within 
this  statute.  1  Show.  91.  Anon,  {g)  If 
the  plaintiff  be  in  England  at  the  time 
the  cause  of  action  accrues,  the  time  of 
limitation  begins  to  run,  so  that  if  he, 
or  his  personal  representative,  does  not 
commence  an  action  within  six  years, 
they  are  barred  by  the  statute.  I  Wils. 
134.  Smith  v.  Hill  So  if  one  plaintiff 
be  abroad,  and  the  others  in  England^ 


(g)  But  where  the  plaintiff  replied 
that  he  was  resident  in  foreign  parts 
out  of  the  kingdom  of  England^  viz*  at 
Gltugofo  in  Scotland^  the  replication 
was  holden  bad,  for  he  must  be  beyond 
the  seas.  Bl.  Rep.  286.  King  v.  Wed- 
her.  [And  now  by  stat  3  &  4  W.  4. 
c  42.  s.  7-  '*  no  part  of  the  United 
**  Kingdom  of  Cheat  Britain  and  Ireland^ 
<<  nor  the  islands  of  iifan,  Guemsegf 
^  Jersegj  Aldemey,  and  S(»rk,  nor  any 
**  islands  adjacent  to  any  of  them,  being 
"  part  of  the  dominions  of  his  majesty, 
*'  shall  be  deemed  to  be  beyond  the  seas 
"  within  the  meaning  of  this  Act,  or  of 
*•  the  Act  passed  in  the  twenty-first  year 
<<  of  the  reign  of  King  James  the  first, 
*'  intituled  An  Act  for  limitation  of 
"  actions,  and  for  avoiding  of  suits  in 
**  law."  This  clause  does  not  men- 
tion the  Stat  4  Anne,  c.  16.  s.  19. 
(stated  post,  p.  121  6).  And  it  has 
therefore  been  held  that  Ireland  is  still 
(notwithstanding  the  Act  of  Union)  a 
place  beyond  the  seas  so  as  to  entitle 
the  plaintiff  to  bring  his  action  within 
six  years  after  the  defendant's  return 


thence  to  England.  1  M.  &  W.  70. 
Lane  v.  Bennett.  See  also  2  Bing.  N.  C. 
584.  603.  Batterslg  v.  Kirh.  3  Scott, 
11.   S.C. 

An  instance  of  the  protection  of 
married  women  under  the  saving  clause 
of  the  Stat,  of  James  occurred  in  2  B. 
&  Ad.  447.  Richards  v.  Richards. 
There  a  married  woman  being  admi- 
nistratrix received  a  sum  of  money  in 
that  character,  and  lent  the  same  to  her 
husband,  and  took  in  return  for  it  the 
joint  and  several  promissory  note  of  her 
husband  and  two  other  persons,  payable 
to  her  with  interest.  It  was  held,  that 
although  she  could  not  have  maintained 
any  action  upon  the  note  during  the 
lifetime  of  her  husband,  yet  that  he 
having  died,  and  it  having  been  given 
for  a  good  consideration,  it  was  a  chose 
in  action  surviving  to  the  wife,  and  that 
she  might  maintain  an  action  upon  it 
against  either  of  the  other  makers  at  any 
time  within  six  years  after  the  death  of 
her  husband,  and  recover  interest  from 
the  date  of  the  note.] 
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Chandler  years  after  his  full  age;  but  this  was  not  r^arded  by  the 
V,  Vilett.  court  (A).  And  it  seems  to  me  that  he  may  well  pursue  his  ac- 
tion at  any  time  within  age^  although  the  six  years  are  elapsed. 
See  for  this  the  case  of  non  claims  in  fines,  2  Inst  519.  Cot- 
torC^  case  (5). 


the  action  must  be  brought  within  six 
years  after  the  cause  of  action  arises. 
4  T.  R.  516.  Perry  v.  Jackson,  (i) 

By  4  Ann.  c  16.  s.  17,  18.  it  is 
enacted,  that  all  suits  and  actions  in 
the  Court  of  Admiralty  for  seamen's 
wages  shall  be  commenced  within  six 
years  next  after  the  cause  of  such  suits 
or  actions  shall  accrue,  and  not  after, 
with  a  proviso  in  favour  of  the  plain- 
tiff's infancy,  coverture,  imprisonment, 
or  residence  beyond  the  seas  at  the 
time  the  cause  of  action  accrued. 

It  seems  to  have  been  the  better  opi- 
nion, that  the  exception  in  the  statute 
21  Jac.  I.e.  16.,  in  favour  of  persons 
being  beyond  sea,  extends  only  to  the 


case  where  the  creditors  or  plaintiffs 
were  so  absent,  and  not  where  the 
debtors  or  defendants  were,  because 
creditors  are  only  mentioned  in  the  sta- 
tute. 1  Show.  99.  Ball  v.  Wybom. 
3  Bac.  Abr.  514.  But  now  by  the 
before  mentioned  statute  4  Ann.  c.  16. 
s.  19.  it  is  enacted,  that  if  any  person 
against  whom  any  action  lies  for  sea- 
men's wages,  trespass,  detinue,  trover, 
replevin,  action  of  account,  or  upon  the 
case,  (or  other  actions  mentioned  in 
21  Jac  I.e.  16. s.  S.)  was  beyond  sea 
at  the  time  that  such  action  accrued, 
the  plaintiff  shdll  be  at  liberty  to  bring 
his  action  against  him  within  the  same 
time  after  his  return  (A),  as  is  limited 


(A)  [Accordingly  it  was  held  in  a  late 
case  that  if  a  party,  who  is  in  prison 
when  the  cause  of  action  accrues,  com- 
mences an  action  after  the  six  years 
have  elapsed,  but  during  the  continu- 
ance of  the  imprisonment,  the  operation 
of  the  statute  is  barred  by  the  saving 
clause.  ifA.&E.9\2.Pigffotty.Bush. 
6  N.  &  M .  376.  S.  C.  So,  though  the 
words  of  the  saving  clause  are  that  if  any 
person  entitled  to  an  action,  &c.  shall  be 
beyond  seas,  he  shall  be  at  liberty  to 
bring  it  within  six  years  after  he  shall  have 
'*  returned  "  from  beyond  seas,  yet  it  is 
held  to  be  a  good  replication  to  a  plea 
of  non  assumpsit  infra  sex  annos,  that 
he  was  in  parts  beyond  the  seas  at  the 
time  of  the  making  of  the  promises  in 
the  declaration,  and  that  he  hath  ever 
since  been,  and  still  is,  in  parts  beyond 
.  the  seas ;  for  while  any  of  the  disabili- 
ties mentioned  in  the  statute  continue, 


the  party  may,  but  is  not  obliged,  to 
commence  his  action.  The  statute 
doth  not  run  while  any  of  those  dis- 
abilities continue.  8  Wils.  145.  Strit* 
horst  V.  GrtBme.  2  W.  Bl.  728.  S.  C. 
Held  Accord,  in  Le  Veux  v.  Berkeley. 
Q.  B.  B.  T.  1844.] 

(t)  And  where  a  disability  is  once 
removed,  and  the  statute  begins  to  run, 
no  subsequent  disability  will  stop  it 
4  T.  R.  810.  Doe  v.  Jones,  per  Lord 
Kenyan,  C.  J.  [See  Accord.  4  M.  &  W. 
42.  Rhodes  v.  Smethurst.  6  M.  &  W. 
851.  S56.  S.  C.  in  Cam.  Scacc.  Ant^, 
Vol.II.63^.note(«).] 

(k)  [In  Douglas  v.  Forrest.  4  Bing. 
686.  S.  C.  1  M .  &  P.  668.  the  debtor 
resided  and  died  abroad.  His  death 
occurred  in  1817.  Probate  was  not 
taken  out  till  1824,  and  within  six  years 
after,  the  creditor  brought  his  action. 
The  court  held  that  the  action  was  main- 
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for  such  action  by  the  statute  of  21  Jac. 

1.  c.  16.  and  4  Ann.  c.  16.  (k) 
(5)  So    the  words   of    the    statute 

4  H.  7.  c.  24.  of  fines    are,   «*  that  in- 
fants and  their  heirs  shall  take  their 


"  after  they  are  of  the  full  age  of  21 
"  years ; "  but  still  it  has  been  resolved, 
that  an  infant  may,  if  he  pleases,  enter, 
or  have  his  action,  before  he  attains  his 
full  age,   and   avoid  the  fine.      Plow. 


*'  lanis  ana  tneir  neirs  snaii  laice  ineir     luii  age,   ana   avoia  tne  nne*      I'low 
*'  action  or  entry  within  five  years  next    366.  a.  Stowel  v.  Zouch.     1  Leon.  215 


tainable,  notwithstanding  this  lapse  of 
time,  and  although  the  debtor  never 
returned  from  abroad.  See  also  I 
Younge  &  C.  Chan.  Gas.  60S.  Story  v. 
Fry,  Accord,  The  decision  of  Douglcu 
v.  Forrest  is  stated  by  Lord  Denman,  in 
delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Rhodes  v.  Sme^ 
tkurst,  6  M.  &  W.  353.,  to  have  pro- 
ceeded on  the  equity  of  the  above  enact- 
ment But  it  is  remarkable  that  neither 
the  counsel  nor  court  are  reported  to 
have  at  all  adverted  to  the  statute  of  Anne, 

The  debtor's  merely  touching  at  an 
English  port,  for  a  temporary  purpose, 
in  his  passage  from  one  foreign  port  to 
another,  is  not  a  **  return  '*  to  this 
country  within  the  meaning  of  the 
statute.  1  Bing.  324.  Gregory  v.  HurriL 
8  Moore,  189.  S.  C. 

Where  a  declaration  in  assumpsit 
contained  several  counts,  to  which 
the  defendant  pleaded  non  assumpsit 
infra  sex  annos,  and '  the  replication 
averred  that  the  defendant  was  abroad 
at  the  time  of  making  the  said  several 
promises  &c,,  and  that  he  afterwards 
returned  on  a  certain  day,  and  that  that 
was  his  first  return  after  the  making  of 
the  said  several  promises;  and  it  was 
objected  that  it  was  not  averred  to 
have  been  his  first  return  after  the 
making  of  '*  each  and  every ''  of  those 
promises;  the  court  doubted  whether 
the  replication  might  not  be  taken 
distributively,  and  be  construed  to  mean 
that  it  was  his  first  return  after  each ; 
but  that  at  all  events  the  want  of  the 
words  "  each  and  every  of  them  "  was 
mere  matter  of  form,  and  should  hav« 
been  specifically  and  distinctly  assigned 
as  a  cause  of  demurrer.     4  B  &  C.  625. 

VOL.  II.  PART  I. 


Plummer  v.  Woodbume,    7  D.  &  R.  25. 
S.C] 

(k)  To  a  plea  of  the  statute  it  is  suf. 
ficient  to  reply  that  the  defendant  was 
in  the  East  Indies  at  the  time  when  the 
cause  of  action  accrued^  and  that  the 
plaintiff  brought  his  action  within  six 
years  after  the  defendant's  return  to 
England:  and  it  is  no  answer  that  the 
cause  of  action  accrued  in  Indioy  within 
the  jurisdiction  of  the  supreme  court  of 
Calcutta^  where  the  plaintiff  and  ^le- 
fendant  were  both  resident,  and  where 
the  defendant  continued  to  reside  for 
more  than  six  years  after  the  cause  of 
action  accrued,  the  plaintiff  having  re- 
turned to  England  within  that  time, 
13  East,  439.  Williams  v.  Jones,  [It 
is  now  settled  that  so  much  of  the  law 
of  the  foreign  country,  where  a  personal 
contract  is  made,  as  affects  the  rights 
and  merits  of  the  contract,  all  that 
relates  ad  litis  decisionem^  is  adopted 
by  our  English  courts  from  the  foreign 
country ;  but  so  much  of  the  law  as 
affects  the  remedy  only,  all  that  relates 
ad  Utis  ordinationem,  is  taken  from  our 
own  law,  as  being  the  lex  fori  of  that 
country  where  the  action  is  brought: 
And  in  the  interpretation  of  this  rule, 
the  time  of  limitation  of  the  action  falls 
within  the  latter  division,  and  is  go- 
verned by  the  lex  fori  and  not  by  lex 
loci  contractus.  10  B.  &  C.  903. 
British  Linen  Company  v.  Drummond, 

1  B.  &  Ad.  284.  De  la  Vega  v.  Vianna, 

2  Bing.  N.  C.  202.  Ruber  v.  Steiner, 
2  Scott,  304.  S.  C.  5  CI.  &  F.  1.  Don 
V.  Lippman,  8  CI.  &  F.  121.  Fergusson 
V.  Fyffe,  1  Dowl.  &  L.  834.  Bury  v. 
Goldner,  Thus  where  an  action  was 
brought  in  the  court  of  K.  B.  on  a 
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Cottons  case.  There  is  a  difTerence 
in  Cotton's  case  as  reported  in  2  Inst. 
519.  and  in  1  Leon.  211.  Lord  Coke 
Reports  the  determination  o^  that  case  to 
have  been,  that  where  a  person  is  be- 
yond sea  at  the  time  when  a  fine  is 
levied,  and  never  returns^  he  is  within 
the  exception  made  in  the  body  of  the 
act  of  4  H.  7*  and  his  heir  may  enter 
or  take  his  action  at  atiy  time  ;  but  in 
case  he  does  return,  he  or  his  heir  must 
enter  within  five  years  after  his  return ; 
and  that  where  an  infant,  not  being  a 
party  to  a  fine,  and  having  a  present 
right,  dies  during  his  infancy,  his  heir 
may  enter  or  take  his  action  at  any 
time,  and  that  the  same  takes  place 
with  respect  to  a  man  non  compos^  who 
die^.  in  that  situation,  or  to  a  man  in 
prison  who  dies  before  he  recovers  his 
liberty,  or  to  a  married  woman  who 
dies  in  the  life-time  of  her  husband; 
for  all  these  are  within  the  reason  ad- 
judged of  a  person  who  is  out  of  the 
realm,  but  never  returns.  But  in  Leo^ 
narcTs  report  of  Cottoti's  case,  Anderson 
chief  justice  is  reported  to  have  said, 
that  although  the  person  who  has  right 
is  beyond  sea  at  the  time  of  the  fine 
levied,  and  dies  beyond  sea,  yet  his 
heir. is  bound  to  enter  or  bring  his  ac- 
tion within  five  years  after  the  death  of 
his  ancestory  provided  he  is  of  full  age, 
and  without  impediment,  for  otherwise 
he  shall  be  for  ever  barred.     And  the 


last  resolution  upon  the  subject  is 
agreeable  to  the  opinion  of  Anderson, 
That  case  was,  that  the  ancestor  died 
seised  of  certain  premises  leaving  a 
feme  covert  his  heir  at  law :  upon  his 
death  a  stranger  made  a  tortious  entry 
into  the  premises,  and  was  seised,  and 
levied  a  fine  with  proclamations :  The 
feme  covert  died  while  under  coverture^ 
no  entry  having  been  made  on  her  be- 
half to  avoid  the  fine,  leaving  one  A.  B, 
her  heir,  who  laboured  under  none  of 
the  impediments  mentioned  in  the  sta- 
tute 4  H.  7.  of  fines :  It  was  adjudged 
that  the  fine  was  a  bar  to  the  right  of 
A*  B.  the  heir,  unless  he  pursued  his 
right  within  five  years  after  the  death 
of  his  ancestor,  who  died  under  cover- 
ture. And  the  court  said  that  the  true 
meaning  of  the  statute  was,  that  the 
rights  of  those  persons  who  were  under 
disabilities  and  of  their  heirs,  were 
saved,  as  long  as  the  disabilities  con- 
tinued and  five  years  after,  but  no 
longer;  therefore  the  heir,  not  being 
himself  disabled,  was  barred,  unless  he 
pursued  his  right  within  five  years  after 
it  accrued  by  the  death  of  his  ancestor 
under  a  disability  (/)  and  consequently 
the  heir,  who  was  the  plaintiff  in  that 
case,  not  having  done  so,  was  prevented 
by  the  fine  from  recovering  the  lands 
in  question.  2  H.  filack.  584.  Dillon  v. 
Leman.  See  4  T.  R.  300.  Doe  v.  Jones^ 
and  Doe  v.  Shane,  Ibid.  806.  note  (b). 


written  engagement  entered  into  in 
Scotland,  after  the  statute  of  limita- 
tions, by  the  law  of  this  country^  had 
attached,  it  was  contended  that  the 
Scotch  law  must  prevail^  which  would 
have  allowed  40  years  for  commencing 
the  suit :  But  the  court  held  that  the 
case  must  be  g:ovemed  by  the  Taw  of 
England,  as  being  the  country  in 
which  the  action  was  brought  10  B. 
&  C.  903.  So  it  was  held  that  an 
action  might  be  brought  in  England, 
on  promissory  notes  made  in  France, 


at  any  time  within  six  years  from  the 
period  when  they  became  due,  though, 
by  the  law  of  France,  all  actions  on 
promissory  notes  must  be  brought 
within ^rc  years  from  such  period.  2 
Bing.  N.C.  202.    2  Scott,  304.] 

{l)  I.e.  within  five  years  after  the 
removal  of  the  disability  of  his  ancestor, 
by  the  death  of  the  ancestor :  for  the 
accruing  of  the  right,  strictly  speaking, 
applies  to  the  first  taker  only.  [See 
antd.  Vol.  I.  p.  319.  et  seq,  notes  to 
Clerke  v.  PywelL'\ 
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TriiL  21  Car.  11.  Regis.     Rot.  715. 

''^'^"'^I  ¥^^  ^*  remembered,  that  heretofore,  to  wit,  in  the  Declaration  in 

^-^  term  of  St.  Hilary  last  past,  before  our  lord  the  r^u^Jwing^ 
king  at  Westminster  came  John  Webber  merchant,  by  George  ?»rtDsr. 
Hill  his  attorney,  and  brought  here  into  the  court  of  our  said 
lord  the  king  then  there  his  certain  bill  against  John  Tivill 
merchant  in  the  custody  of  the  marshal,  &c  of  a  plea  of  tres«^ 
pass  upon  the  case,  and  there  are  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe^  which  said  bill  follows  in 
these  words,  to  wit :  London,  to  wit,  John  Webber  merchant, 
complains  of  John  Tivill  merchant,  being  in  the  custody  of 
the  marshal  of  the  marshalsea  of  our  lord  the  king  before  the 
king  himself,-  for  that  whereas  the  said  John  Tivill,  on  the 
20th  day  of  September  in  the  year  of  our  Lord  1663,  at  Lon-  i«t  «>«»*. » 
don,  to  wit,  in  the  parish  of  St  Mary  le  Bow  in  the  ward  of  JTad  and^"*^ 
Cheap,  London,  was  indebted  to  the  said  John  Webber  and  one  c«»ved,  as  for 
Robert  Pearson  now  deceased,  whom  he  the  said  John  has  ddiver^.  *" 
survived  (1),  in  1000/.  of  lawful  money  of  England,  as  well       [  122] 
for  the  money  of  the  said  John  Webber  and  Robert  Pearson  by 
the  said  John  Tivill  before  that  time  received  and  had,  as  for 
divers  goods  and  merchandizes  by  the  said  John  Webber  and 
Robert  Pearson  before  that  time  sold  and  delivered  to  the  said  • 
John  Tivill,  and  the  said  John  Tivill,  being  so  thereof  indebted, 
in  consideration  thereof,  undertook  and  faithfully  promised  the 
saidt/bAn  Webber  smd  Robert  Pearson,  that  he  tbe  said  John  Tivill 
would  well  and  faithfully  pay  and  content  the  said  lOOOt  to  the 
said  John  Webber  9Jid  Robert  Pearson  (2).  And  whereas  also  the  sd  count,  on  an 
said  John  Tivill  afterwards,  to  wit,  on  the  same  day  and  year,  ^^^^^  "***«^ 

(1)  It  18  necessary  that  all  the  per-  contained  in  one  county  stating  that  the 
sons  with  whom  a  contract  has  been  defendant  was  indebted  to  the  plaintiff 
made,  if  living,  should  join  in  the  ac-  in  a  given  sum  (large  enough  to  com- 
tion,  and  if  any  of  them  are  dead,  that  prehend  all  the  money  which  the  plain- 
fact  should  be  stated,  as  in  this  case.  See  tiff  can  possibly  recover),  in  \OO0L  for 
1  Saund.  291 1.  Cabell  v.  Vaughan,  (a)  instance,  as  well   for  goods  sold  and 

(2)  Hence  it  appears,  that  the  com-  delivered  by  the  plaintiff  to  the  defend- 
mon  counts  in  a  declaration  may  be  ant,  as  for  money  lent  and  advanced, 

(a)  4  B.  &  A.  S74.  Jell  v.  Douglas,  the  death  of  one  of  several  defendants. 
S.  P. ;  but  it  is  otherwise  in  the  case  of    1  B.  Si  A.  29.  Richards  v.  Heather, 
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to  wit,  at  London  aforesaid,  to  wit,  in  the  parish  and  ward 
aforesaid,  accounted  together  with  the  said  John  Webber  and 
Rcbert  Pearson^  concerning  divers  other  sums  of  money  before 
that  time  due  from  the  said  John  Tivill  to  the  said«70/m  Web^ 


and  money  paid  bj  the  plaintiff  i%  the 
defendant,  and  money  had  and  received 
by  the  defendant  for  the  plaintiff,  and 
that  in  consideration  thereof,  the  de- 
fendant promised  to  pay ;  Cro.  Jac.  245. 
Roohe  V.  Eooke  (b);  and  it  should 
seem,  that  it  is  not  necessary  for  the 
plaintiff  to  prove  all  the  different  causes 
of  action  so  included  in  the  same  count, 
or  in  other  words,  to  prove  the  whole 
consideration  laid  in  order  to  entitle 
himself  to  recover,  any  more  than  it  is 
when  they  are  contained  in  different 
counts ;  but  if  he  proves  any  one  or 
more  of  the  different  causes  of  action, 
it  is  enough;  for  the  defendant  being 
indebted  to  the  plaintiff  for  any  one 
cause,  appears  to  be  a  sufficient  consi- 
deration for  the  promise  (which  the  law 
raises)  of  the  defendant  to  pay  that 
money.  It  was  formerly  holdeu  that 
upon  a  count  for  goods  sold  and  deli- 
vered, the  plaintiff  was  bound  to  prove 
more  than  one  particular  thing  sold, 
(though  he  may  now  recover  for  one 
thing  only(c):)  and  also  to  prove  a 


price  agreed  upon,  otherwise  the  plain- 
tiff would  fail.  So  upon  a  count  for 
work  and  labour,  use  and  occupation, 
and  other  counts  of  the  like  nature,  the 
plaintiff  was  bound  to  prove  a  price,  or 
sum  of  money,  agreed  upon;  and  there- 
fore where  the  plaintiff  could  only  prove 
the  delivery  of  the  goods,  or  the  doing 
of  the  work,  or  the  occupation  of  the 
estate  by  the  defendant  and  the  like» 
without  any  price  or  sum  agreed  upon 
to  be  paid  to  the  plaintiff,  he  was  obliged 
to  declare  upon  a  quantum  valebant^  or 
a  quantum  meruit^  But  this  strictness 
is  now  relaxed,  and  the  present  prac- 
tice seems  to  be,  that  the  plaintiff  may, 
upon  a  count  for  goods  sold  and  deli- 
vered, work  and  labour,  use  and  occu- 
pation, and  the  like,  recover  what  he 
shall  prove  to  be  due  to  him,  notwith- 
standing there  was  not  any  price  or  sum 
of  money  agreed  upon  ;  though  on  the 
other  hand,  where  the  contract  is  for  a 
certain  price  or  sum  of  money,  it  seems 
to  be  understood,  that  the  plaintiff  can- 
not recover  upon  a  count  on  a  quantum 


(b)  [Where  a  count  is  framed  on 
the  plan  above  suggested,  laying  the 
several  considerations  with  one  promise 
only,  and  stating  one  sum  only  to  be 
due,  it  forms  only  one  count  for  the 
purposes  of  pleading.  11  M.  &  W.  831. 
.Morse  v.  James.  See  also  6  M.  &  W. 
291.  Galway  v.  Rose,  per  Parhe  B. 
But  where  the  common  counts  are  in  the 
form  prescribed  by  the  rule  of  court 
T.  T,  1  W.  4<.,  and  not  one  sum  as  the 
amount  of  all  the  demands  but  several 
sumsy  and  not  only  one  consideration 
and  promise,  but  several,  are  stated, 
they  are  several  counts  for  the  purposes 


of  pleading  as  well  as  for  the  purposes 
of  costs.  2  Cr.  M.  &  R.  S^^  Jourdain  v. 
Johnson,  And  in  both  cases  the  state- 
ment of  each  debt  is  to  be  considered 
as  a  separate  count,  within  the  meaning 
of  the  rule,  H.T.  4  W.4.,  which  forbids 
the  use  of  several  counts.  2  Cr.  M.  & 
R.  572.] 

(e)  So  an  acknowledgment  of  a  debt, 
although  consisting  of  one  item  on]}*,  is 
sufficient  to  entitle  the  plaintiff  to  a 
verdict  on  a  count  in  assumpsit  upon  an 
account  stated.  13  East,  24*9.  Knowles 
V.  Michel.  5  M.  &  S.  65.  Higkmore  v. 
Primrose, 
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ber  and  Robert  Pearson^  and  then  being  in  arrear  and  unpaid,    Webber  r. 
and  upon  that  account  the  said  John  Tivill  was  found  in  arrear      Ti vill. 
to  the  siud  John  Webber  and  Robert  Pearson  in  551.  11*.  Id.  (3)  ' 

of  like  lawful  money  of  England^  in  consideration  whereof 
he  the  said  John  Tivill  afterwards,  to  wit,  on  the  same  day 
and  year,  at  London  aforesaid,  to  wit,  in  the  parish  and  ward 
aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  John  Webber  and  Robert  Pearson^  that  he  the  said  John  Breach. 
Tivill  would  well  and  faithfully  pay  and  content  the  said  55L 
Ws.  7d.  to  the  ssidJohn  Webber  and  Robert  Pearson.  Yet  the 
said  John  Tivill  not  regarding  his  said  several  promises  and 
undertakings  in  form  aforesaid  made,  but  contriving  and  frau- 
dulently intending  craftily  and  subtily  to  deceive  and  defraud 
the  said  John  Webber  and  Robert  Pearson  in  the  lifetime  of 
the  said  Robert  Pearson^  and  the  said  John  Webber  after  the 
death  of  the  said  Robert  Pearson,  in  this  behalf,  has  not  yet 
paid  the  said  several  sums  of  money,  amounting  in  the  whole 
to  1055/.  11*.  7rf.,  or  any  part  thereof  to  the  said  John  Web- 
ber and  Robert  Pearson,  or  either  of  them,  in  the  lifetime  of 
the  said  Robert  Pearson,  or  to  the  said  John  Webber  after  the 
death  of  the  said  Robert  Pearson,  according  to  his  said  pro- 
mises and  undertakings  in  form  aforesaid  made,  nor  has  he 

valebant^  or  quantum  meruit.     And  in-  within  a  few  years  ago,  the  plaintiff  was 

deed  these  last-mentioned  counts  seem  obliged  to  state  in  his  declaration,  and 

now  to  be  of  little  or  no  use,  so  that,  it  prove,  the  exact  sum  agreed  upon  by 

seems,  it  is  not  often  necessary  to  insert  both   parties  to  be  due,  and  also  the 

them   in  the  declaration.      Therefore,  very  day  of  the  account,  otherwise  the 

when  the  common  count3  are  added  to  plaintiff  would  have  been   nonsuited  ; 

one  or  more  special  ones,  for  which  the  but  this  opinion  is  now  exploded,  and 

action  is  principally  brought,  there  to  the   plaintiff  may,  at  present,  recover 

prevent  an  unnecessary  length  in  the  part  of  the  sum  laid  on  this  couut,  as 

record,  and  the  expense  unavoidably  well  as  on  any  other,  and  prove  the 

attending  it,  it  will  perhaps  be  a  very  account  to  have  been  on  any  day  before 

proper  practice  to  include  the  common  the  action  was   commenced.     Bull.  N. 

counts  in  the  same  count,  as  is  done  P.  129.     Wherefore  the  present  prac- 

here.  tice  is,  not  to  lay  the  precise  sum  in  the 

(3)  The  reason  of  laying  this  precise  declaration,  but  any  sum  large  enough 

sum  was,  because  at  the  time  when  this  to  cover  the  demand,  as  is  done  in  other 

declaration  was  drawn,  and  indeed  till  counts  xx^on  an  indebitatus  assumpsit,  (d) 


(d)  The  same   practice   prevails   in     though  less  than  the  sum  stated  in  the 
actions  of  debt  on  simple  contract,  in     count.       See    ante,    Vol.  1.   p.  288  k. 
which  it  is  held  that  the  plaintiff  may     notes;  and  post  210 b.  notes, 
recover  what  be  shews  to  be  due,  al- 
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Webber  v.    hitherto  in  any  manner  contented  the  said  John  Webber  and 
TiviLL.      Robert  Pearson^  or  either  of  them,  for  the  same,  (although  to 
'  do  this  afterwards,  to  wit,  on  the  Ist  day  of  August  in  the 

20tli  year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  of  England^  &c.  at  London  aforesaid,  to  wit,  in  the  parish 
and  ward  aforesaid,  was  by  the  said  John  Webber  and  Robert 
Pearson  in  the  lifetime  of  the  said  Robert  Pearson  and  by  the 
said  John  Webber  after  the  death  of  the  said  Robert  Pearson^ 
[  1 23  ]  thereto  requested)  (4),  but  to  pay  the  said  1055/.  \\s,7d.  to  the 
said  John  Webber  and  Robert  Pearson  in  the  lifetime  of  the 
said  Robert  Pearson,  and  to  the  said  John  Webber  after  the 
death  of  the  said  Robert  Pearson,  he  the  said  John  TimU  has 
altogether  refused  and  still  refuses  to  pay  the  same  to  the  said 
John  Webber ;  wherefore  the  said  John  Webber  says  he  is  in- 
jured, and  has  sustained  damage  to  the  value  of  1200iL  and 
therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor- 
row of  the  Holy  Trinity  in  the  same  term,  imtil  which  day 
the  said  John  Tivill  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer,  &c.  before  our  lord  the  king  at  Westminster 
comes  as  well  the  said  John  Webber  by  his  attorney  afore- 
Flea.  stud,  as  the  said  John  Tivill  by  John  Fox,  his  attorney,  and  the 

Non  oMtumjmt  said  John  Tivill  defends  the  wrong  and  injury  when,  &c.  and 
tnjra  §ex  annot,  ^^^  ^^^^  j^^  ^j^^  ^^  John  Webber  ought  not  to  have  or  main- 
tain his  said  action  thereof  agidnst  him,  because  he  says,  that 
the  said  bill  of  the  said  John  Webber  was  exhibited  against  him  the 
said  John  Tivill  in  the  said  court  of  our  said  lord  the  king  before 
the  king  himself  at  Westminster,  on  the  2^  day  of  January  in  the 
20th  year  of  the  reign  of  our  Lord  Charles  the  2d  now  king  of 
England,  8fc.  and  not  before  (5),  and  that  he  the  said  John 

(4f)  Here  too  it  is  unnecessary  to  lay  "  dertake    and    promise  at  any  time 

a  time  and  place  of  request ;  the  general  "  within  six  years  next  before  the  day 

allegation   of    licet    scepius    requisitus  *<  of  exhibiting  the  said  bill  of  the  said 

being  deemed  to   be   sufficient.     See  **  (plaintiff)  in  K.  B.,  or,  of  suing  out  of 

ant^,  118.  note  (3).  <<  the  original  writ  of  the  said  (plaintiff) 

(5)  The  present  form  of  pleading  «  in  C.  B.,  in  manner  and  form  as  the 

non  assumpsit  infra  sex  annos,  is  to  omit  "  said  (plaintiff)  has  above  thereof  com- 

the  words  in  Italics,  and  to  aver  simply,  <<  plained  against  him ;    and  this,  &c. 

«  that  the  said  (defendant)  did  not  un-  ««  wherefore,  &c."  (c) 

(c)  [The  prayer  of  judgment  is  now  Vol.  I.  p.  235  a.,  note  (i).     But  it  must 

to    be    omitted.     (See    antd.    Vol.   I.  be  signed   by  counsel     1  Cr.  M.  Sc  R. 

p.  290.  note  (6)).     And  the  plea  need  577.  Macher  v.  Billing.     9  M.  &  W. 

not  conclude  with  a  verification.     7  M.  838.  Roberts  v.  Howard.'] 
&  W.  274.  Bodenham  v.  Hill.    Antd, 
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Timll  did  not  undertake  at  any  time  within  six  years  next    Webber  v. 
before  the  said  day  of  exhibiting  the  said  bill  of  the  said       Tivill. 
John  Webber  in  manner  and  form  as  the  said  John  Webber  " 

has  above  thereof  declared  against  him  the  said  John  Tivill 
And  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  said  John  Webber  ought  to  have  or  maintain  his  said 
action  thereof  agiunst  him,  &c. 

And  the  said  John  Webber  says  that  he,  by  any  thing  by  Replication, 
the  said  John  Tivill  above  in  pleading  alleged,  ought  not  to 
be  barred  from  having  his  said  action  thereof  against  the  said 
John  Tivill,  because  he  says,  that  the  said  money  in  the  seve-  that  the  money 
ral  promises  and  undertakings  aforesaid  above  mentioned,  at  ^"  ^®u"der^" 
the  time  of  the  making  of  the  promised  and  undertakings  takings  men. 
aforesaid,  became  due  and  payable  on  trade  had  between  the  concenied*the 
sdd  John  Webber y  Robert  Pearson,  and  the  said  John  Tivill,  as  trade  of  mer- 
merchants,  and  wholly  concerned  the  trade  of  merchandize,  ^  *" 
to  wit,  at  London  aforesaid  in  the  parish  and  ward  aforesaid. 
And  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment 
and  his  damages  on  occasion  of  the  premises  to  be  adjudged 
to  him,  &c. 

And  the  said  John  Tivill  says,  that  the  plea  aforesaid  by  Demurrer, 
the  said  John  Webber  in  manner  and  form  aforesaid  above  in 
replying  pleaded,  and  the  matter  in  the  same  contained,  are 
not  sufficient  in  law  for  the  said  John  Webber  to  have  his  said 
action  thereof  maintained  against  the  said  John  Tivill;  to 
which  the  said  John  has  no  necessity,  nor  is  he  bound  by  the 
law  of  the  land  in  anywise  to  answer.  And  this  he  is  ready  to  [  124  ] 
verify :  wherefore  for  want  of  a  sufficient  replication  in  this 
behalf,  he  the  said  John  Tivill,  as  before,  prays  judgment,  and 
that  the  said  John  Webber  may  be  barred  from  having  his  said 
action  thereof  against  the  said  John  Tivill,  &c 

And  the  said  John  Webber  says,  that  the  plea  aforesaid  by 
the  said  John  Webber  in  manner  and  form  aforesaid  above  in  Joinder, 
replying  pleaded,  and  the  matter  in  the  same  contained,  are 
good  and  sufficient  in  law  for  the  said  John  Webber  to  have 
his  said  action  thereof  maintained  against  the  said  John 
Tivill;  which  said  plea  and  the  matter  in  the  same  contained 
he  the  said  John  Webber  is  ready  to  verify  and  prove  as  the 
court,  &c  and  because  the  said  John  Tivill  does  not  answer 
the  said  plea,  nor  in  anywise  deny  the  same,  he  the  said 
John  Webber,  as  before,  prays  judgment,  and  his  damages  on 
occasion  of  the  premises  to  be  adjudged  to  him,  &c.  But  curia  adoUart 
because  the  court  of  our  lord  the  king  now  here  is  not  ad-  ^^' 
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vised  what  judgment  to  give  of  and  upon  the  premifies,  a  day 
is  therefore  given  to  the  parties  aforesaid  before  our  lord  the 
king  at  Westminstery  until  next  after  to  hear 

their  judgment  of  and  upon  the  premises,  because  the  court 
of  our  lord  the  king  is  thereof  not  yet  advised,  &c 
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S.  C.  2  Keb. 
622.  634. 
lLeT.287.&C. 
cited  1  Vent.  90. 
The  exception 
in  the  statute  of 
limitationB, 
2lJacl.  c.  16. 
s.  3.  of  accounts 
which  concern 
merchandize, 
that  they  shall 
not  be  limited, 
extends  only  to 
accounts  currtni 
between  mer- 
chants, but  not 
to  accounts 
jtatorf  between 
them. 
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Webber  versus  Tivill. 
Trin.  21  Car.  11.  Begis.     Bot.  715. 

j^SSUMPSIT  by  Webber  merchant  agwnst  TivUl  mer- 
-^JL  chant ;  the  plaintiff  declares  that  the  defendant,  on  the 
20th  of  September  1663,  was  indebted  to  the  plaintiff  and  one 
Pearson  deceased,  whom  the  plaintiff  has  survived,  in  lOOOi, 
as  well  for  money  of  the  plaintiff  and  the  said  Pearson  by 
the  defendant  before  then  received  and  had,  as  for  divers 
goods  and  merchandizes  by  the  said  plaintiff  and  Pearson  sold 
and  delivered  to  the  said  defendant,  and  that  the  defendant 
being  so  indebted  promised  to  pay  the  said  sum.  The  plaintiff 
declares  also,  that  the  defendant  had  accounted  with  the  said 
plaintiff  and  the  said  Pearson  for  money  due  from  the  defend- 
ant to  the  plaintiff,  and  the  said  Pearson  in  arrear  and  unpaid, 
and  upon  such  account  the  defendant  was  found  in  arrear  in 
55/.  \\s.  7d.  and  being  so  found  in  arrear  he  promised  to  pay 
the  said  sum ;  yet  the  said  defendant  has  not  yet  paid  the  said 
several  sums  in  the  lifetime  of  Pearson,  or  after  his  death  to 
the  plaintiff,  wherefore  he  brought  this  action. 

The  defendant  pleads  the  common  plea  of  the  statute  of 
limitations,  namely,  ^Uhat  he  did  not  undertake  within  sir 
years  next  before  the  exhibiting  of  the  bill,  and  this,  &c. 
wherefore,  &c." 

The  plaintiff  replies,  that  the  monies  in  the  several  pro- 
mises mentioned  at  the  time  of  making  the  said  promises  be* 
came  due  and  payable  on  trade  between  the  said  plaintiff  and 
Pearson  and  the  said  defendant  as  merchants,  and  wholly 
concerned  merchandize:  and  this,  &c  wherefore,  &c.  upon 
which  the  defendant  demurred  in  law.  And  the  question 
was,  whether  this  debt  for  which  the  plaintiff  has  declared  in 
manner  aforesaid  be  excepted  out  of  the  statute  of  limitations 
of  21  Jac.  1.  c.  16.,  or  not,  the  words  of  which  are,  "  And 
be  it  further  enacted,  that  all  actions  of  trespass,  detinue, 
actions  for  trover  and  replevin  for  taking  away  of  goods  and 
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cattle,  all  actions  of  account,  and  upon  the  case,  other  than    Webbbr  r. 
such  accounts  as  concern  the  trade  of  merchandize  between  mer^       Tivill. 
chantandmerchant,their  factors  or  servants,  sJlactiouBotdehty  ' 
grounded  upon  any  lending  or  contract  without   specialty, 
&c^  shall  be  sued  within  the  several  times  prescribed  in  the 
said  Act,  &c« 

And  Jones  for  the  defendant  argued,  that  this  case  is  not 
excepted  out  of  the  statute ;  for  the  statute  intends  to  except 
nothing  concerning  merchandize  between  merchants,  but  only 
accounts  current  between  them.  And  the  reason  was,  be- 
cause it  often  happens  that  merchants,  who  are  as  partners, 
or  hold  correspondence  one  with  the  other  in  several  parts  of 
the  world,  may  have  accounts  current  between  them  for 
several  years  before  they  have  an  opportunity  of  meeting  to 
state  their  accounts,  and  therefore  the  statute  does  not  mean 
to  limit  such  accounts.  But  here  it  appears  that  the  account 
for  the  55/.  \\s.Td.  was  stated  and  agreed,  and  then  imme* 
diately  it  becomes  a  debt  certain,  being  ascertained  by  the 
account,  and  continually  afterwards  remains  as  a  dead  debt5 
and  there  is  no  continuing  account  between  the  plaintiff  and 
defendant  to  save  it  out  of  the  statute  of  limitations.  And  Debt  lies  on  an 
for  this  debt,  after  the  account  stated,  the  plamtiff  might  wcountrtated; 

,  ,  .  ■**"  such  action 

have  brought  his  action  of  debt,  which  would  without  doubt  is  within  the 

have  been  limited  to  six  years  by  the  statute;  and  therefore  ^*^i^°^^'"*'*" 

it  is  unreasonable  that  the  plaintiff,  by  changing  his  action  of 

debt  to  an  action  on  the  ca^e,  should  elude  a  statute  which  was 

made  for  the  public  good.     And  he  likewise  said,  that  actions  Whether  any 

of  account  on  accounts  between  merchants  are  only  excepted;  ^^"^  «?tions 

''  ,  ^  concerning  ac- 

but  this  is  not  an  action  of  account,  but  a  bare  action  on  the  counts  between 

case,  which,  as  it  appeared  to  him,  was  not  excepted  at  all :  ^[qm  of  a<>^* 

And  as  to  the  other  part  of  the  declaration,  he  said,  that  was  count  are  within 

more  clear,  because  it  was  only  a  bargain  for  wares  sold,  and  th*  gi^^^^s^ 

for  money  lent ;  and  although  it  concerned  merchandize  and  Q  126  ^ 

was  between  merchants,  yet  that  was  no  reason  why  it  should  post  note  (7). 

be  excepted  out  of  the  statute ;  for  if  it  should  be  excepted,  the  case  for*" 

by  the  same  reason  every  contract  made  between  merchants  money  due  on  a 

would  also  be  excepted,  which  was  not  the  intention  of  the  tween  mer- 

statute ;  for  in  the  statute  accounts  between  merchants  only  *^!**"^.  ^^^  ™®J" 

.  /     chandizes  sold, 

are  excepted,  and  not  contracts  likewise.     And  as  to  the  ob-  are  limited  by 
jection  that  may  he  raised  that  it  is  averred  in  the  replication  ^®  ^^^  Jh^f 
to  be  for  merchandizes,  he  ssud,  that  the  replication  does  not  exception  in  it 
shew  more  than  is  contsdned  in  the  declaration,  namely,  that 
the  debt  was  for  merchandize  sold.     In  like  manner  every 
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Tivill.       jg  within  the  statute ;  and  so  it  is  in  the  present  case ;  where- 

'  fore  he  concluded  that  this  case  was  within  the  limitation  and 

not  saved  out  of  the  statute^  and  that  the  pl^tiff  ought  to 

be  barred. 

Saunders  for  the  plaintiff  argued,  that  this  case  was  ex- 
cepted, and  intended  to  be  excepted,  out  of  the  statute ;  for 
he  said  that,  because  merchants  trade  among  themselves  at  a 
great  distance,  and  although  they  make  a  complete  contract, 
yet  it  may  be  when  they  are  at  a  great  distance  one  from  the 
other,  as  one  here  in  England^  and  the  other  at  Constantinople^ 
therefore  the  statute  does  not  intend  to  limit  such  contracts 
between  merchants  and  their  factors.  And  perhaps  a  con- 
tract between  merchants  may  be  made  by  their  factors  in 
parts  beyond  the  sea  at  so  great  a  distance,  that  the  merchant 
plaintiff  cannot  know  it,  or  have  any  notice  of  it  from  his 
factor,  till  one  or  two  years  after,  and  therefore  a  merchant 
will  be  in  a  worse  situation  than  any  other  if  such  contracts 
should  be  limited.  And  as  to  the  account,  he  said  that  it 
appeared  to  him  to  be  expressly  within  the  exception  of  the 
statute ;  for  the  words  are,  "  all  actions  of  account,  and  upon 
.  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandize  between  merchant  and  merchant,  &c."  shall  be 
limited,  &c.  So  the  statute  does  not  only  except  actions  of 
account  concerning  merchandize,  but  excepts  the  accounts 
themselves  concerning  merchandizes,  and  therefore  an  action 
upon  the  case  concerning  such  account  is  excepted  also. 
And  this  is  the  more  clear,  because  the  exception  of  accounts 
comes  immediately  after  actions  upon  the  case,  which  shews 
that  the  statute  intends  to  except  such  actions  upon  the  oase 
as  concern  accounts  between  merchants,  as  well  as  to  except 
actions  of  accounts.  For  the  precise  words  of  exception  do 
not  except  actions  of  account  any  more  than  actions  upon  the 
case,  but  only  the  accounts  themselves;   and  then  by  con- 

[  127  ]  struction  of  law  any  action,  whether  of  account,  or  upon  the 
case,  concerning  such  accounts  between  merchants,  is  ex- 
cepted, and  not  limited  to  six  years.  For  if  another  con- 
struction should  be  made  no  action  at  all  will  be  excepted, 
and  therefore,  though  the  accounts  themselves  are  not  limited, 
yet  if  the  action  for  the  recovery  of  the  debt  due  upon  them 
shall  be  limited,  the  exception  will  be  vain  and  delusive, 
which  never  was  the  intention  of  the  maker  of  the  Act: 
Wherefore  he  prayed  judgment  for  the  plaintiff. 


Pasch.  22  Car.  II.  Regis. 


127 


But  the  whole  court  was  against  the  plaintiff  for  the  reasons 
given  by  Jones  (6).  And  Morton  justice  said  that  no  action 
but  an  action  of  account  was  excepted  by  the  statute ;  but  the 
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(6)  The  settled  distinction  seems 
now  to  be  between  an  open  or  current 
account,  and  one  that  is  stated;  the 
former  is  holden  to  be  within  the  ex- 
ception of  the  statute,  but  the  latter  is 
barred  by  it  Thus  where  an  account 
was  made  between  F.  and  B.,  both 
merchants,  and  B.  acknowledged  ISOOil 
to  be  due,  but  F.  claimed  more,  and 
before  the  whole  account  was  finished, 
F.  died,  and  his  executor  filed  a  bill  in 
Chancery  against  B,y  who  pleaded  in 
bar  the  statute  of  limitations;  JoneSy 
Croksy  and  Barkeley  justices,  to  whom 
it  was  referred,  certified,  that  it  was  no 
bar,  because  the  account  was  not  ended, 
and  also  because  it  was  between  mer- 
chants. Sir  W.  Jones,  4-01 .  Sir  George 
Sandys  v.  BlodwelL  So  where  in  as- 
sumpsit the  doubt  was,  whether  the  de- 
claration amounted  to  an  account  stated ; 
for  if  it  did,  then  from  that  time  it  was 
not  within  the  exception  in  the  statute, 
which  says,  "  other  than  such  accounts 
"  as  concern  the  trade  of  merchandize 
"  between  merchant  and  merchant ;" 
for  from  the  stating  of  the  account  that 
becomes  a  certain  debt  which  was  be- 
fore an  uncertain  one :  And  therefore 
though  an  account  be  running  twenty 
years  or  upwards  between  merchants. 


yet  there  is  no  danger  from  the  statute 
because  of  the  exception^  which  was 
made  for  a  good  reason :  And  this  di- 
versity between  accounts  stated  and 
unstated,  as  it  was  said,  had  been  often 
agreed,  and  was  not  denied  by  the  court. 
I  Sid.  465.  Martin  v.Delbo.  S.C.  1  Mod. 
70. 1  Vent.  89.  1  Lev.  298.  So  where  in 
an  indebitatus  assumpsit  for  money  had 
and  received  to  the  plaintifi"s  use,  and 
a  quantum  meruit  for  wares  sold,  and  an 
insimul  computassety  &c.  the  defendant 
pleaded  the  statute  of  limitations,  <<non 
'<  assumpsit  infra  sexannos;"  the  plain- 
tiff replied,  that  this  action  was  grounded 
on  the  trade  of  merchants,  and  brought 
against  the  defendant  as  factor,  &c.; 
the  defendant  rejoined,  that  it  was 
not  an  action  of  account^  to  which  the 
plaintiff  demurred  ;  and  it  was  said  by 
the  court  that  the  saving  in  the  statute 
extends  only  to  accounts  between  mer- 
chants, their  factors*  and  servants ;  and 
an  action  on  the  case  will  not  lie  against 
a  bailiff  or  factor,  where  allowances  and 
deductions  are  to  be  made,  unless  the 
account  be  adjusted,  and  stated,  as  it 
was  resolved  in  Sir  Paul  NeaTs  case 
against  his  bailiff.  (/)  .Where  the  ac- 
count is  once  stated^  the  plaintiff  must 
bring  his  action  within  six  years,  but  if 


(f)  But  where  a  factor  refuses  to 
account,  an  action  of  assumpsit  will 
lie  for  such  refusal ;  for  there  is  an  im- 
plied promise  to  account,  arising  from 
his  situation  as  factor.  And  the  statute 
runs    from  the  time    of  the    refusal. 

1  Taunt  572.  Topham  v.  Braddick, 
The  action  of  account  is  now  very 
seldom  resorted  to ;  and  notwithstand- 
ing the    case    of  Scott    v.  M^Inioshy 

2  Camp.  238.,  it  has  been  held  that 


the  balance  of  an  account,  however 
numerous  the  items,  may  be  recovered 
in  assumpsit  5  Taunt.  431.  Tomkins  v. 
Willshear.  1  Marsh.  115.  S.  C.  5  Taunt. 
432.  note,  Arnold  v.  Wel^.  [As  to  the 
action  of  account,  see  5  Bing.  N.  C.  288. 
Baxter  v.  Hozier^  and  the  judgment  of 
ColtmanJ.  7  Scott,  233.  S.a  4  Mann. 
&  Gr.  271.  Cottam  v.  Partridge*  4 
Scott,  N.  R.  819.  S.  C] 
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other  justices  said  nothing  thereto,  but  gave  judgment  for  the 
defendant,  that  the  plaintiff  take  nothing  by  his  bill  (7). 

It  was  also  touched  by  the  court  that,  admitting  the  plaintiff's 
replication  had  been  good  for  the  money  on  the  account,  and 
the  action  for  that  had  not  been  limited  by  the  statute,  yet 


it  be  adjusted,  and  a  following  accouDt 
is  added,  in  such  case  the  plaintiff  shall 
not  be  barred  by  the  statute,  because  it 
is  a  running  account.  2  Mod.  SI  1,  S12. 
Farringion  v.  Lee,  1  Mod.  268.  S.  C. 
It  was  also  adjudged  in  4  Mod.  105. 
Chievly  v.  Bond^  that  the  statute  ex- 
cepts  only  accounts  which  are  current 
between  merchants,  and  not  any  which 
are  stated.  It  was  also  holden  by  Jtf- 
fries  lord  chancellor,  that  the  statute  of 
limitations  is  no  plea  in  bar  in  an  open 
account ;  1  Vern.  ^5S,  Scudamore  v. 
White ;  and  in  2  Vera.  576.  Sherman 
V.  Sherman,  it  is  said,  that  only  open 
accounts  between  merchants  are  saved 
by  the  statute.  And  Lord  Hardunche, 
in  a  case  before  him  in  chancery  says, 
"  that  it  is  a  pretty  difficult  construc- 
'<  tion  how  to  apply  the  exception  in 
<*  the  statute  relating  to  merchants'  ac- 
<<  counts.  It  is  not,  that  the  defendant 
''  may  not  plead  the  statute  in  all  cases 
^  where  the  account  is  closed  and  eon- 
<'  eluded  between  the  parties,  and  the 
<<  dealing  and  transaction  over.  It  was 
<<  not  the  meaning  to  hinder  that ;  but 
"  it  was  to  prevent  dividing  the  account 
<<  between  merchants  where  it  was  a 
"  running  account,  when  perhaps  part 
•«  might  have  begun  long  before  the 
"  time  of  the  statute,  and  the  account . 
*<  never  settled,  and  perhaps  there  might 
'<  have  been  dealings  and  transactions 
"  within  the  time  of  the  statute."  2  Ves. 
400.  Welford  v.  Liddel  So  where  the 
plaintiff,  to  a  plea  of  the  statute,  replied 
a  bill  of  Middlesex,  and  that  the  de- 
fendant promised  to  pay  within  six 
years  before  the  suing  out  of  the  writ, 
and  it  appeared,  that  all  the  items  in 


the  bill  whereon  the  demand  arose,  ex- 
cept the  last,  were  above  six  years' 
standing  before  the  bill  ofi  Middlesex 
sued  out ;  it  was  insisted  for  the  plain- 
tiff that  the  last  item  being  within  six . 
years,  and  this  being  a  current  account 
never  liquidated,  should  draw  the  for- 
mer items  out  of  the  statute ;  but  it 
was  held  by  Mr.  Justice  Denison^  that 
the  clause  in  the  statute  of  limitations 
about  merchants'  accounts  extended 
only  to  cases  where  there  were  mutual 
accounts,  and  reciprocal  demands  be- 
tween two  persons ;  but  if  thei^e  were 
only  a  demand  by  A.  against  B.  in  the 
common  way  of  business,  as  by  a  trades- 
man on  his  customer,  that  cannot  be 
called  merchants'  accounts ;  and  he  was 
clearly  of  opinion  that  in  that  case,  the 
statute  was  a  bar  to  all  demands  of 
above  six  years'  standing.  Bull.  N.  P. 
149,  150.  Cotes  v.  Harris.  So  in  the 
case  of  Cranch  v.  Kirhman,  before  Lord 
Kenton,  Peake's  N.  P.  121.  which  was 
an  action  for  goods  sold  and  delivered 
by  the  testator,  to  which  the  defendant 
pleaded  the  general  issue,  and  gave  a 
notice  of  set-off  for  goods  sold  and 
delivered,  &c. ;  the  defendant's  set-off 
consisted  of  several  items  for  goods 
sold  at  different  times  from  1783  to 
1788:  the  plaintiffs  demand  accrued 
chiefly  in  the  year  1783,  but  there  were 
two  small  articles  sold  in  the  year  1789: 
It  was  contended  on  the  part  of  the 
plaintiff  that  the  greatest  part  of  the 
set-off  was  within  the  statute  of  limit- 
ations, no  promise  being  proved  withiu 
six  years :  But  Lord  Kenyan  said  he 
thought  this  was  within  the  exception 
in    the    statute  as    to  merchants'  ac* 


Pasch.  22Car.  IL  Regis. 


127  ft 


when  the  defendant  had  pleaded  the  statute  to  both  promises    Webber  v. 
in  the  declaration  which  was  a  good  plea  primA  facicy  and  the       Tivili^. 
plaintiff  made  an  entire  replication  to  the  plea,  and  the  repli-       ' 


counts.  (^)  He  agreed  that  where  the 
demand  of  one  party  arises  long  after 
the  demand  of  the  other,  that  shall  not 
revive  the  antecedent  account ;  but  this 
was  in  the  nature  of  a  running  and 
mutual  account  between  the  parties, 
and  was  precisely  the  case  put  by  Mr. 
J.  Denisan  in  Cotes  v.  Harrisy  which 
his  lordship  said  be  particularly  remem- 
bered, and  of  which  he  believed  no  one 
but  himself  had  taken  a  note,  the  report 
of  it  which  appeared  in  Bull.  N.  P. 
having  been  furnished  by  him.  It 
was  then  contended  by  the  plaintiff's 
counsel,  that  the  exception  extended 
to  no  other  description  of  persons  but 
merchants  i  but  Lord  Kenyan  over- 
ruled it.  However  this  opinion  seems 
once  to  have  prevailed,  as  appears  from 
Chan.  Cas.  152.  Sherman  v.  Wither s^ 
where  it  was  said  that  the  exception 
as  to  merchants'  accounts  extends  only 
to  merchants  trading  beyond  sea,  and 
not  to  inland  merchants.  So  Aihyns  J. 
thought  that  no  other  sort  of  trades- 
men but  merchants  were  ^within  the 
benefit  of  this  exception,  and  that  it 
did  not  extend  to  shop-keepers,  they 
not  being  within  the  same  mischief. 
1  Mod.  270.  Farrington  v.  Lee.  After- 
wards it  was  adjudged  in  Catling  v. 
Shoulding,  6T.R.  189.,  that  if  there 
be  a  mutual  account  of  any  sort  be- 
tween the  plaintiff"  and  defendant,  for 
any  item  of  which  credit  has  been  given 
within  six  years,  that  is  such  evidence, 
of  an  acknowledgment  of  there  being 
such  an  open  account  between  the 
parties,  and  of  a  promise  to  pay  the 
balance,  as  to  take  it  out  of  the  sta- 


tute. (A)  That  case  was,  assumpsit  for 
use  and  occupation,  —  the  defendant 
pleaded  the  statute,  and  a  set-off^  for 
goods  sold  and  delivered.  —  Replica- 
tion that  the  defendant  did  promise 
within  six  years.  The  plaintifi*s  tes- 
tator was  an  attorney  at  ff.^  the  de- 
fendant was  a  dealer  in  spirituous  li- 
quors, and  a  tallow-chandler.  There 
was  due  from  the  defendant  to  the 
testator  at  the  time  of  his  death,  on 
the  20th  of  October  1788,  for  rent 
200/.  for  nine  years  and  a  half,  and 
20/.  for  cash  on  account.  During  the 
time  these  arrears  of  rent  were  be- 
coming due,  the  defendant  furnished 
the  testator  with  various  articles  in 
the  way  of  his  trade.  The  balance 
due  to  the  testator's  estate  at  the  time 
of  his  death  was  above  171/.  There 
never  was  any  settlement  of  account  be- 
tureen  the  testator  and  t/ie  defendant. 
The  last  half  years  arrear  ofrent^  and 
one  or  two  of  the  last  articles  of  the  de- 
fendant's bill,  were  within  six  years 
before  the  plaintiff's  writ  was  sued  out 
It  was  objected  by  the  defendant  that 
this  case  was  not  within  the  exception 
in  the  statute ;  and  if  it  were,  it  should 
have  been  replied  specially,  in  order 
to  have  brought  the  case  directly  with- 
in the  statute,  and  in  support  thereof 
this  case  of  Webber  v.  Tivilly  and  the 
before  mentioned  case  of  Farrington  v. 
Lee  were  cited  ;  and  it  was  further  con- 
tended, that  the  exception  was  con- 
fined to  accounts  current  between  the 
parties,  and  therefore  did  not  extend  to 
cross  demands  of  a  distinct  nature,  as 
the  demand  in  this  case  was ;  for  other- 


{g)  QBut  see   infrk,  notes  (t)  and 


(A)  [But  see  infr^,  note  (t).] 
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cation  was  bad  as  to  the  indebitatus  assumpsit^  though  suffi- 
cient as  to  the  insimul  computassety  yet  the  replication  being 
entire,  and  bad  in  part,  is  bad  in  the  whole,  and  ought  to  be 


wise  every  cross  demand  might  be  cod- 
verted  into  an  account  current  to  pre- 
vent the  operation  of  the  statute.  But 
it  was  adjudged  by  Lord  Kenyan  and 
the  court,  that  where  there  is  no  item 
of  account  at  all  within  six  years  before 
the  action  brought,  the  plaintiff  will  be 
precluded  unless  he  can  bring  his  case 
within  the  exception  in  the  statute  con- 
cerning merchants'  accounts,  and  in 
such  case  his  replication  must  bring  his 
case  within  the  statute.  But  it  must  be 
remembered  that  there  the  plaintiff  is 
not  barred,  though  there  has  been  no 
transaction  of  any  kind  between  the 
parties  for  six  years ;  for  by  his  repli- 
cation he  insists  that  his  case  never 
was  within  the  statute,  for  that  *'  the 
accounts  were  between  merchant  and 
merchant,"  &c.  But  the  case  before 
the  court  steered  wide  of  that  objec- 
tion; it  was  not  doubted,  but  that  a 
promise  or  acknowledgment  within  six 
years  would  take  the  case  out  of  the 
statute,  and  the  only  question  was  whe- 
ther there  was  not  evidence  of  an  ac- 
knowledgment.     There    were    mutual 


items  of  accounts,  and  Lord  Kenyan 
said  he  took  it  to  have,  been  clearly 
settled,  that  every  new  item  and  credit 
in  an  account,  given  by  one  party  to 
the  other,  was  an  admission  of  there 
being  some  unsettled  account  between 
them,  the  amount  of  which  was  after- 
wards to  be  ascertained :  and  any  act, 
which  the  jury  might  consider  as  an 
acknowledgment  of  its  being  an  open 
account,  was  sufficient  to  take  the  case 
out  of  the  statute.  That  daily  expe- 
rience taught  us  that  if  that  rule  were 
overturned,  it  would  lead  to  infinite  in- 
justice. In  Cotes  V.  Harris  all  the  items 
were  on  one  side;  bxid  Denison  J.,  who 
well  knew  what  was  the  proper  repli- 
cation in  such  cases,  and  was  well  ac- 
quainted with  the  import  of  the  statute 
of  limitations,  said,  where  all  the  items 
are  on  one  side,  the  last  item  which 
happens  to  be  within  six  years  shall  not 
draw  after  it  those  that  are  of  longer 
standing ;  but  it  was  not  doubted  there, 
but  if  there  had  been  mutueU  demands, 
the  plaintiff  might  have  recovered,  (t) 
(7)  It  appears  by  some  of  the  cases 


(t)  [But  since  Lord  Tenterden*s  act 
(9  G.  4.  c.  14.  see  antd,  Vol  II.  p.G*  y. 
note  (c))  this  decision  is  no  longer  an 
applicable  authority ;  for  it  is  now  held 
that  an  open  account  will  in  no  case 
bar  the  statute  of  limitations  unless 
there  has  been  a  part  payment,  or  what 
is  equivalent  to  it.  2  Cr.  M.  &  R.  45. 
Williams  v.  Griffiths.  8  M.  &  W.  780, 
781.  Inylis  v.  Haigh.  4  Mann.  &  Gr. 
271.  Cottam  v.  Partridye,  4  Scott,  N. 
R.819.  S.C.  It  has  been  further  held  that 
a  mere  parol  statement  of  an  antecedent 
debt,  without  any  new  contract  or  con- 
sideration, made  within  six  years  before 


action  brought,  does  not  constitute  a 
sufficient  cause  of  action  to  prevent  the 
operation  of  the  statute.  4  M.  &  W.  32. 
Jones  V.  Ryder.  5  M.  &  W.  241.  248. 
Hopkins  V.  Logan.  I  M.  &  W.  S23. 
Reevesv. Hearne.  C.F.KT.l 844. Clark 
V.  Alexander,  (not  yet  reported.)  But 
where  A.  has  an  account  against  B. 
some  of  the  items  of  which  are  more 
than  six  years  old,  and  B.  has  a  cross 
account  against  A.,  and  they  meet  and 
go  through  both  accounts,  and  a  balance 
is  struck  in  A*s  favour,  this  amounts 
to  an  agreement  to  set  off  B's  claim 
against  the  earlier  items  of  A.%  out  of 
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adjudged  wholly  against  the  plaintiff  who  made  it.  —  And    Webber  r. 
this   was  a  fault  in  the  replication,  as  I  conceive  —  quod      Tivill. 
noia  (8).  ^ 


cited  Id  the  preceding  note^  that  the 
law  is  now  taken  to  be,  that  the  ex- 
ception in  the  statute  applies  also  to 
^actions  on  the  ccue  (J)  ;  and  the  distinc- 
tion is,  that  where  there  have  been 
mutual,  current,  and  unsettled,  dealings 
and  accounts  between  the  parties,  and 
any  of  the  items  are  within  six  years,  the 
plaintiff,  to  a  plea  of  the  statute  that  the 
defendant  did  not  promise  within  six 
years,  may  reply  generally^  that  the 
defendant  did  so  promise,  and  the  rea- 
son seems  to  be,  because  the  mutual 
accounts  between  the  parties,  for  any 
item  of  which  credit  has  been  given 
within  six  years,  are  of  themselves 
evidence  of  there  being  such  an  open 
account,  and  of  a  promise  to  pay  the 
balance :  therefore  that  sort  of  evidence 
is  as  proper  on  the  issue  of  mm  assump- 
sit infra  sex  annos,  as  any  other  evi- 
dence of  an  acknowledgment  of  the 
debt  by  the  defendant,  or  of  his  pro- 
mise to  pay  it,  which  is  always  admitted 
under  that  issue  to  take  the  case  out  of 
the  statute.  But  where  there  is  no  item 
of  account  at  all  within  six  years,  the 
plaintiff  to  the  plea  of  the  statute  must 
reply  specially,  as  is  done  in  this  case 
(p.  I23.)>  in  order  to  bring  his  case 
within  the  exception  in  the  statute. 
However,  it  seems  formerly  to  have  been 
holden  accbrding  to  the  argument  of 
Jones,  and  the  opinion  of  Morton  J., 
that  no  other  action  but  of  account  was 
excepted  by  the  statute.  And  perhaps 
the  ground  of  that  opinion  was,  that  as 
it  was  agreed  on  all  hands  that  an  un- 
settled account  was  within  the  excep- 


tion in  the  statute,  and  the  true  legal 
remedy  where  the  account  is  unsettled, 
being  by  an  action  of  account,  therefore 
the  construction  of  the  statute  was,  that 
only  actions  of  account  were  within  the 
exception.  In  the  before  recited  case  of 
Harrington  v.  Lee,  1  Mod.  270.,  which 
was  determined  about  five  years  subse- 
quent to  the  present,  it  was  resolved 
by  North  chief  justice,  Wyndham  and 
Scroggs  justices,  that  the  exception  in 
the  statute  goes  only  to  actions  of 
account,  and  not  to  other  actions.  And 
they  took  a  diversity  betwixt  an  ac- 
count current,  and  an  account  stated. 
After  the  account  stated,  the  certainty 
of  the  debt  appears,  and  all  the  intri- 
cacy of  account  is  out  of  doors.  And 
by  North,  if  after  an  account  stated, 
upon  the  balance  of  it,  a  sum  appear 
due  to  either  of  tlie  parties,  which  sum 
is  not  paid,  but  is  afterwards  thrown 
into  a  new  account  between  the  same 
parties,  it  is  now  slipped  out  of  the  sta- 
tute again.  And  in  the  report  of  the 
same  case,  2  Mod.  312.  it  is  said,  that 
if  an  action  of  assumpsit  for  goods  sold, 
and  on  an  insimul  comptUasset,  be  not 
barred,  then  the  exception  would  ex- 
tend to  all  actions  between  merchants 
and  their  factors,  as  well  as  to  actions 
of  account,  which  was  never  intended. 
So  in  an  action  on  the  case  on  a  bill  of 
exchange  brought  against  the  drawer, 
the  defendant  pleaded  that  the  cause  of 
action  did  not  accrue  at  any  time  within 
six  years  before  the  exhibiting  of  the 
bill ;  the  plaintiff  replied,  that  he  and 
the  defendant  are  and  were  merchants, 


which  arises  a  new  consideration  for  the 
payment  of  the  balance ;  and  takes  the 
case  out  of  the  operation  of  the  statute. 


1 1  M.  &  W.  542.  Ashby  v.  James.      4 
C.&  P.  126.  Smith  v.  Forty.'\ 

(J)  [But  see  contr^  note  (h)  infri.] 
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and  that  the  bill  of  exchange  was  upon 
an  account  between  them  concerning 
merchandizes,  and  it  was  adjudged  by 
Holt  C.  J.  and  the  court,  upon  de- 
murrer, that  bills  of  exchange  for  value 
received  are  not  such  matters  of  ac- 
count as  are  intended  by  the  exception 


in  the  statute  of  limitations ;  and  that 
by  the  exception  in  the  statute  con- 
cerning merchants'  accounts  no  other 
actions  are  excepted  but  actions  of  ac- 
count Carth.  226.  Chevely  v.  Bond. 
1  Show.  341.  S.  C.  {k)  To  an  action  of 
account  the  defendant  may  plead  the 


{k)  [Accordingly  it  was  held  in  Inglis 
V.  Haighy  8  M.  &  W.  769.,  that  the  ex- 
ception  applies  only  to  an  action  of  ac- 
count, or  perhaps  also  to  an  action  for 
not  accounting.  And  Parke  B.,  in 
delivering  the  judgment  of  the  coutt, 
made  the  following  observations  on  the 
principal  note :  "  We  are  aware,  that 
«<  in  thus  confining  the  exception  to 
<<  actions  of  account,  we  are  deciding 
*<  in  some  measure  in  opposition  to  what 
"  is  represented,  though  not  very  con- 
<*  fidently,  to  be  the  law  by  Mr.  Serjeant 
"  WilliatMy  in  one  of  his  very  learned 
"  notes  to  the  case  of  Webber  v.  TivilL 
"  In  note  (7)>  he  seems  to  represent  the 
<<  exception  as  extending  to  actions 
'*  on  the  case,  as  well  as  to  actions  of 
*<  account.  But  on  examination,  it  will 
<<  be  found  that  the  authorities  to  which 
*'  he  refers,  although  the  language  of 
"judges  on  the  subject  is  not  always 
"  very  distinct,  are  not  in  fact  cases  at 
**  all  depending  on  the  exception  as  to 
<<  merchants'  accounts,  but  are  merely 
<'  cases  of  mutual  running  accounts 
<<  extending  over  a  space  of  more  than 
<<  six  years  before  the  commencement 
<*  of  the  action,  but  in  which  there  had 
<*  been  items  within  that  period.  Those 
«*  latter  items,  recognised  as  part  of  a 
*<  current  account,  have  been  taken 
*<  in  many  cases  as  amounting  to  an 
"  admission  that  the  whole  account  is 
«  open  and  something  due,  and  this 
<<  before  Lord  7Vn/^rc2cn*«  Act  (9  Geo.  4*. 
«  c.  14.)  was  sufficient  to  take  the  case 
<'  out  of  the  statute,  not  on  the  excep- 
^  tion     as    to    merchants*     accounts, 


'*  but  because  the  adoption  of  the 
'<  latter  items  was  held  to  amount  to  a 
"  new  promise  to  pay  the  whole  balance 
''  due  on  the  account  over  whatever 
"  period  of  time  it  might  have  ex- 
'*  tended.  This  distinction  is  adverted 
"  to  .  by  Lord  Kenyon  in  Catling  v. 
*' Skoulding ;  and  there  can  be  no 
^*  doubt  that  this  latter  kind  of  excep- 
'*  tion  out  of  the  operation  of  the 
**  statute,  arising  from  the  existence  of 
''  items  in  a  current  account  within  six 
<^  years  before  the  action  brought,  applies 
"  to  actions  of  assumpsit^  and  also  to 
<*  actions  of  debt.  But  the  cases  in 
'^  which  that  doctrine  has  been  acted 
"  on  have  proceeded  on  principles 
"  wholly  independent  of  the  exception 
"  as  to  merchants'  accounts,  and  do  not 
'<  appear  to  us  to  afford  any  support  to 
'*  the  notion,  that  that  latter  exception 
"  can  be  applied  to  an  action  like  the 
"  present" 

In  the  subsequent  case  of  Cottam  v. 
Partridgej  4  Mann.  &  Gr.  271.  4 
Scott  N.  R.  819.,  the  Court  of  Common 
Fleas  did  not  go  quite  so  far  as  the 
decision  of  IngHs  v.  ffaigh  (though 
without  meaning,  it  should  seem,  to  im- 
pugn it),  but  held  that  this  exception 
refers  only  to  such  accounts  as  would 
enable  either  party  to  maintain  an  action 
of  account,  or  an  action  on  the  case  for 
not  accounting ;  and  therefore  that  an 
open  account  between  two  tradesmen  for 
goods  sold  by  each  to  the  other,  without 
any  agreement  that  the  goods  delivered 
on  the  one  side  shall  be  considered  as 
payment  for    those    delivered  on    the 
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statute,  and  the  plaintiff  may  reply  that    ant^,  61. 64.  Hodsdm  v.  Harridge,  120. 
It  was  an  account  between  merchants.     Chandler  v.  ViletL 
See  the   form,  Vid.  £nt  76.     S  Wils.         (8)  See  1  Saund.  28.  Manchester  v. 
74.  79,  80.  Godfrey  v.  Saunders.    See     Vale,  and  the  authorities  cited  in  note 

(20(0 


other,  does    not  constitute  such   '<  an  v.   Alexander,    overruling    Barber    y. 

"  account   as    concerns  the    trade    of  Barber,  18  Ves.  286. — Money  advanced 

**  merchandize  between   merchant  and  to  a  customer  by  a  banker  is  a  loan,  and 

"  merchant"  within  the  exception. — It  constitutes  a  debt,  which  the   statute 

has  been  lately  decided  in  the  House  will  bar  in  a  court  of  equity  as  well  as 

of  Lords  that  the  exception  applies  to  of  law.  1  Phill.  Chanc.  Cas.  399.  Foley 

accounts  in  which  there  has  been  no  y.  Hill,'] 

item  on  either  side  for  more  than  six  (/)  [See  also  note  28  a.  note  (e).] 
years.  8  Bligh,  N.  S.  352. 375.  Robinson 


Coppin  versus  Humard.  Case  28. 

HU.  21  &  22  Car.  11.  Begis.     Hot.  1251. 

^UFFOLK,  to  wit.     BE  it  remembered  that  heretofore,  to  Same  prece- 
As3  wit,  in  the  t«rm  of  St,  Michael  last  past,  before  our  lord  Ent  219.  ** 
the  king  at  Westminster  came   Thomas  Coppin  by  Edward 
Nelson  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king  then  there  his  certain  bill  against  William 
Humard  gent,  in  custody  of  the  marshal  of  a  plea  of  debt, 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit : 
Suffolk  to  wit,  Thomas  Coppin  complains  of  William  Humard  Debt  on  an 
gent  being  in  the  custody  of  the  marshal  of  the  marshalsea  *^**^  ' 
of  our  lord  the  king  before  the  king  himself,  of  a  plea  that 
he  render  to  him  9/.  of  lawful  money  of  England,  which  he 
owes  to,  and  unjustly  detains  from  him,  for  this,  to  wit,  that 
whereas  on  the  12  th  day  of  September  in  the  19th  year  of  the 
reign  of  our  lord  Charles  the  2d,  now  king  of  England,  &c. 
certain  suits  and  controversies  were  moved,  had  and  depend- 
ing, between  the  said  Thomas  and  William  (1),  for  the  pacify-  (i)Seeante,6i. 
ing  and  determining  of  which  said  suits  and  controversies,  Harridge,^ 
the  said  Thomas  and  William  on  the  said  12th  day  of  Septem-^  note(i). 
ber  in  the  19th  year  aforesaid,  at  Halesworth  in  the  county 
aforesaid,  submitted  (2)  themselves  to  stand  to  the  award,  (2)  ib.  note (2). 
order,   and  judgment  of  one   William  Cary  gent,  and  one      [  128  ] 
Edward  Nelson  gent  arbitrators  indifferently  chosen  between  Plaintiff  and 
them,   so  as  the  said  award  should  be  made  by  the  said  n^uedtii^. 

VOL.  IR   PAET  I.  II 


128  Coppin  versus  Humard. 

CoppiN  V.  arbitratoTB  of  and  upon  the  premises  before  the  last  day  of 
HuRNARD.  Michaelmas  term  then  next  following,  if  they  could,  and  if 
'  they  could  not,  then  to  the  award  and  final  determination  of 

I^IS^f  w*  C.  one  Richard  Coke  esq.  an  umpire  indifferently  chosen  between 
and  E.  N.  so  as  the  Said  Thomas  and  William  Humard^  so  as  that  award  should 
award  before*"  be  made  of  and  upon  the  premises  before  the  said  last  day  of 
the  J*«*  <^y  °^  Michaelmas  term.  And  the  said  Thomas  in  fact  says,  that  the 
term,  and  if  Biud  William  Gary  and  Edward  Nelson  did  not  make  any  award, 
*i*^^  to  the  um-  ^^  ^^^  ^^7  make  any  award,  between  the  said  parties,  of 
pirage  of  R.  C.  and  upon  the  premises,  before  the  said  last  day  of  Michaelmas 
Msrwarfbrfore  *®™»  ^^  ^^  ^^^  Richard  Coke  havmg  notice  thereof,  and 
the  said  last  day  having  taken  upon  himself  the  burthen  of  the  said  award 
ter^^****"^"^  afterwards,  and  before  the  said  last  day  of  Michaelmas  term 
The  arbitratow  aforesaid,  to  wit,  ou  the  27th  day  of  November  in  the  afore- 
did  not,  nor       gaid  19th  year  of  the  rdgn  of  our  said  lord  the  now  king,  at 

could  make  any  •;  *-,,  i  • -t   t^n  j 

award.  Halestoorth  aforesaid,  awarded  between  the  said  Thomas  and 

rs'i  Ant^  62.      William  Humard  of  and  upon  the  premises  (3)  in  form  fol- 

note  (3).  lowing,  that  is  to  say,  that  the  said  William  Humard  on  the 

24th  day  of  December  then  next  following,  should  pay  to  the 
s^d  Thomas  Coppin  9L  as  well  for  money  due  from  the  said 
William  Humard  to  the  siud  Thomas^  as  for  the  costs  and 
charges  of  the  said  Thomas  in  and  about  the  prosecuting  and 
defending  of  the  said  several  suits,  and  that  on  payment  of  the 
said  9^,  the  said  Thomas  and  William  should  give  to  each 

(4)  lb.  note  (4).  Other  general  acquittances  (4) ;  whereby  an  action  has  accrued 
to  the  said  Thomas  to  demand  and  have  from  the  said  William 
Humard  the  aforesaid  9/.  Yet  the  said  William  (although 
often  required)  ha^  not  yet  paid  the  said  9/.  to  the  said  Thomas^ 
but  to  pay  the  same  to  him  has  hitherto  altogether  refused 
and  still  refuses,  to  the  damage  of  the  sud  Thomas  of  10/L  and 

(5)lb.note(5>  therefore  he  brings  suit,  &c  (5) 

Imparlance.  ^^  °^^  **  ^^^  ^*y»  ^  ^^*»  ^^  Saturday  next  after  the 

octave  of  St  Hilary  in  this  same  term,  until  which  day  the 
said  William  Humard  had  leave  to  imparl  to  the  said  bill,  and 
then  to  answer,  &a  before  our  lord  the  king  at  Westminster^ 
comes  as  well  the  said  Thomas  Coppin  by  his  attorney  afore- 

Demurrer.  ^d,  as  the  Said  William  by  William  Cary  his  attorney.  And 
the  said  William  Humard  defends  the  wrong  and  injury  when, 
&c  and  says  that  the  said  Thomas  ought  not  to  have  or  mun- 
tain  his  sud  action  thereof  against  him,  because  he  says  that 
the  declaration  aforesidd,  and  the  matter  in  the  same  con- 
tained, are  not  sufficient  in  law  for  the  said  Thomas  to  have  his 
aforesaid  action  thereof  maintained  against  him  the  said  WiU 
Ham  Humard,  to  which  said  declaration  he  the  said  William 
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Humard  has  no  necessity,  nor  is  he  bound  by  the  law  of  the     Coppin  v. 

land  in  anywise  to  answer!     And  this  he  is  ready  to  verify ;    Hurnard. 

wherefore  for  want  of  a  sufficient  declaration  in  this  behalf,  he  ' 

the  said  William  Humard  prays  judgment,  and  that  the  sdd      1-    ^  J 

Thomas  may  be  barred  from  having  his  sud  action  thereof 

against  him  the  said  William  (6),  &c. 

And  the  said  Thomas  says,  that  he,  by  any  thing  by  the 
said  William  Hurnard  above  in  pleading  alleged  ought  not  to  ^^®''  *" 
be  barred  from  having  his  aforesaid  action  thereof  against  the 
said  William  Humard,  because  he  says,  that  the  declaration 
aforesaid,  and  the  matter  in  the  same  contained,  are  good  and 
sufficient  in  law  for.  him  the  said  Thomas  to  have  his  aforesaid 
action  thereof  maintained  against  the  said  William  Humard, 
which  said  declaration  and  the  matter  in  the  same  contained, 
he  the  said  Thomas  is  ready  to  verify  and  prove,  as  the  court, 
&C.  and  because  the  said  William  Humard  does  not  answer 
the  said  declaration,  nor  has  hitherto  in  any  wise  denied  the 
same,  the  said  Thomas  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages  on  occasion  of  the  detention  of 
the  said  debt,  to  be  adjudged  to  him,  &c.  But  because  the 
court  of  our  said  lord  the  king  now  here  is  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises,  a  day  therefore  is 
given  to  the  parties  aforesaid,  before  our  lord  the  king  at  West* 
minster,  until  day  next  after  to  hear 

their  judgment  of  and  upon  the  premises,  because  the  court  of 
our  said  lord  the  king  here  is  thereof  not  yet,  &c. 

(6)  See  5  Mod.  131.  Leaves  v.  Ber-  very  little  of  the  usual  form  of  a  de^ 

nardy  where  it  is  holden,  that  if  a  plea  murrer,  but  is  nevertheless  meant  to  be, 

is  ever  so  informal,  beginning  and  end.  and  in  substance  is,  a  demurrer,  it  is 

ing  in  abatement,  and  indeed  partaking  good,  (a) 


(a)  [It  is  a  rule  that  there  can  be  no  demurrer  upon  a  demurrer.     Stephen 
on  Plead.  Ch.  ii.  s.  i.  r.  iii.] 


Coppin  verstis  Humard.  Case  23. 

Hil.  21  &  22  Car.  IL  B«gis.    Rot.  1251. 

DEBT  upon  an  award  by  Coppin  egeimt  Humard ,  the  fj^^^f^' 
plaintiflF,  declares  that  whereas  there  were  divers  suits  sir  T.  lUynv 
and  controversies  depending  between  the  pkdntiff  and  defend-  ^s''- 

II  2 


129  a  Coppin  versus  Humard. 

Coi'PiN  V.     ant,  for  the  determining  of  which,  the  plaintiff  and  defend- 

HuHNARD.    ant,  on  the  12th  of  September  in  the  19th  year  of  the  reign 

,      '  of  the  now  kins,  submitted  themselves  to  stand  to  the  award 

1  Mod.  15.         of  William  Cary,  BJid  JEdward  Nelsauy  arbitrators  indifferently 

2  Keb.  562.  chosen  between  them,  so  as  the  said  award  should  be  made 
If  a  submission  by  the  Said  arbitrators  of  and  upon  the  premises  before  the 
lorTan'd  if'they  ^*  ^^  ^^  Michoelmos  term  then  next  following,  if  they  could, 
disagree,  then  and  if  they  could  not,  then  to  the  award  and  final  deter- 
and  th^'awMd  ^li^ia^oii  of  One  Richard  Coke,  esq.  an  umpire  indifferently 
and  umpirage  choseu  between  the  parties,  so  as  the  said  umpirage  should  be 
the  wme  day^  made  of  and  upon  the  premises  before  the  said  last  day  of 
the  power  of      Michaelmos  term  aforesaid.     And  the  plaintiff  in  fact  says,  that 

the  umpire  w      ^,  ,  .  ,. ,  ^  , ,    ,  -.  , 

▼Old,  unless  the  the  arbitrators  did  not  make,  nor  could  they  make,  any  award 
arbitrators  dis.   between  the  pilrties  aforesaid  of  and  upon  the  premises  before 

agreed  and  de-  ,  -^  ^  * 

dared  they  the  Said  last  day  of  Michaelmas  term,  whereof  the  said  um- 
medlue  any  **'^'  P^^>  having  uoticc,  and  having  taken  on  himself  the  burden 
more;  and  the  of  the  award,  afterwards,  and  before  the  said  last  day  of 
case!!*miwt^ew,  Michaelmas  term,  to  wit,  on  the  27th  of  November  in  the 
in  his  declara.  *  iQth  year  aforesaid,  made  his  umpirage  on  the  premises  be- 
why  the  arbitral  twccu  the  parties,  namely,  that  the  said  defendant  at  Christmas 
w/m!?  '^  following  should  pay  to  the  plaintiff  9£  for  money  due  to  the 
award.  plaintiff,  and  also  for  the  costs  of  several  suits  at  law;  and  that 

*[  ISO  ]  on  payment  of  that  money  both  parties  should  give  gene- 
ral acquittances  to  each  other.  And  the  plaintiff  avers  non- 
payment of  the  money,  whereby  an  action  has  accrued^  Sfc.  to 
wliich  declaration  the  defendant  demurred  in  law. 

And  it  was  argued  by  Jones  for  the  defendant,  that  the 
umpirage  was  void,  because  the  umpire  has  made  his  award 
within  the  time  limited  for  the  arbitrators  to  make  their 
award.  For  the  arbitrators  have  power  to  make  their  award 
at  any  time  before  the  last  day  of  Michaelmas  term  follow- 
ing ;  and  the  umpire  has  no  power  to  make  his  award,  but 
only  in  case  the  arbitrators  cannot  make  their  award.  But  it 
does  not  appear  here  that  the  arbitrators  could  not  make  their 
award ;  for  although  it  is  averred  in  the  declaration  that  the 
arbitrators  could  not  make  their  award,  yet  this  avails  nothing, 
imless  a  special  cause  be  shewn  why  they  could  not  make  their 
award.  For  suppose  that,  after  the  umpire  has  made  his 
award,  the  arbitrators  had  also  made  their  award,  which  of 
them  is  the  defendant  bound  to  perform  ?  Certainly  he  is 
bound  to  perform  the  award  of  the  arbitrators ;  wherefore  it 
follows  that  the  umpire  has  made  his  award  sooner  than  he 
ought,  and  therefore  the  umpirage  is  void  in  law.     And  ht 
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cited  Barber  and  Gileses  case,  1  RolL  Abr.  261.*,  where  the  Coppin  r. 
submission  was  to  arbitrators,  and  if  they  disagreed  then  to  Hurnard. 
the  umpirage  of  J.  S.,  so  as  the  award,  or  umpirage,  be  made  \ 

before  the  first  day  oi  May  ;  in  this  case  the  umpire  cannot  2  Vent,  ii  5. 
make  any  award  before  the  arbitrators  have  disagreed ;  and 
the  arbitrators  have  power  to  make  their  award  at  any  time 
before  that  day,  and  so  no  time  limited  for  the  umpire,  and 
therefore  his  power  merely  void,  as  it  is  said  in  the  book. 
And  he  also  cited  the  case  of  Bernard  v.  King,  1  Boll.  Abr. 
262.  t,  where  the  submission  was  to  arbitrators,  so  as  they  f  s.  c.  Sty. 
make  their  award  to-morrow,  and  if  they  cannot  then  agree,  ^%^  27  "*"^ 
then  to  the  umpirage  of  T.  S.,  so  as  he  make  his  umpirage  If  a  submission 
to-morrow,  or  the  next  day,  in  this  case  the  umpire  cannot  ^  as  Uiey  miJw 
make  his  umpirage  on  the  morrow,  although  the  arbitrators  their  award  to- 
declare  that  they  would  not  any  more  intermeddle  with  the  they  cannot 
award.     But  he  said  that,  perhaps  the  umpirage  in  this  case  "R"^  t^e°  ^ 

•   t       t  1  i*ni  !•  r.    1  t     n  \       an  umpire,  SO  as 

might  have  been  good,  if  the  arbitrators  had  met  beiore  the  be  makes  his 
day  and  disagreed,  and  therefore  had  relinquished  their  power  "™P"*ge  ^ 
to  the  umpire,  and  had  so  declared  it,  and  all  this  matter  had  next  day,  inthu 
appeared  in  the  declaration;  but  now  no  such  matter  ap-  ^^maJbTbU 
pears  in  the  declaration;  wherefore  he  concluded  that  the  umpirage  on  the 
declaration  was   not  good,   and  prayed  judgment  for  the  ™*r™i32  1 
defendant. 

Saunders  for  the  plaintiff  aigued,  that  the  umpirage  was 
well  made,  and  the  question  is  not  so  properly  whether  the 
umpirage  be  good,  or  not,  as  whether  the  submission  of  the 
parties  be  wholly  void  as  to  the  umpire,  or  not ;  for  by  the 
submission,  as  well  the  umpirage  as  the  award,  was  limited 
to  be  made  before  the  last  day  of  Michaelmas  term,  and 
therefore  the  umpirage  ought  of  necessity  to  be  made  within 
the  time  limited  to  the  arbitrators  to  make  their  award,  be-^ 
cause  the  same  time  was  limited  for  the  one  as  for  the  other* 
And  therefore  to  construe  the  submission  to  be  void,  which 
is  the  proper  act  of  the  parties,  is  a  very  hard  case,  if  by  any 
reasonable  construction  it  can  be  otherwise.  And  he  said, 
that  here  it  may  be  well  construed  in  this  manner,  namely, 
the  parties  submit  to  the  award  of  the  arbitrators  to  be  made 
before  the  last  day  of  the  term,  if  they  make  any  award; 
and  if  they  do  not  make  any,  and  the  umpire  shall  make  an 
umpirage  within  the  same  time,  then  the  parties  shall  stand 
to  such  umpirage.  And  this  was  the  true  sense  and  inten- 
tion of  the  parties,  and  is  not  void,  but  stands  well  with  law. 
And  he  compared  this  submission  to  a  case  in  Dyer,  347.  a. 
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CoppiN  r. 

HURNARD. 


[  132] 


•  &C.  Godb. 
241.  pi.  334. 
The  express 


where* the  condition  of  an  obligation  was,  that  the  obligor 
before  such  a  day  should  make  a  lease  to  the  obligee  for 
the  term  of  thirty-one  years,  if  A.  B.  would  assent  to  it, 
and  if  he  would  not  assent,  then  for  twenty-one  years,  there 
the  obligor  was  bound  to  make  the  one  lease  or  the  other 
before  the  day,  although  A.  B.  might  assent  at  any  time  be- 
fore the  day ;  and  if  he  assented,  the  obligor  was  obliged  to 
make  a  lease  for  thirty-one  years,  but  if  he  did  not,  yet  he 
was  bound  to  make  a  lease  for  twenty-one  years  within  the 
time.  And  as  to  the  case  of  Bernard  y.  Kinff,  he  said,  that 
there  was  not  any  reason  to  construe  the  umpirage  to  be  good, 
being  made  within  the  time  which  the  arbitrators  had  to  make 
their  award,  because  the  umpire  had  a  longer  time  limited  to 
him  to  make  his  umpirage,  after  the  time  limited  to  make 
the  award  was  determined,  wherefore  there  was  no  necessity 
to  make  the  umpirage  within  the  time  limited  for  the  award. 
But  otherwise  it  is  in  the  case  at  bar,  for  here  the  award  and 
umpirage  were  limited  together  within  the  same  time,  so  that 
the  umpirage  ought  to  be  made  within  the  time  limited  for 
the  award,  or  else  it  cannot  be  made  at  alL  And  as  to  the 
case  of  Barber  v.  Giles,  he  answered,  that  the  case  was  that 
the  arbitrators  had  time  to  disagree  until  the  last  minute  of 
the  time  limited  for  making  the  award  or  umpirage ;  but  he 
said,  that  if  the  arbitrators  will  meet  before  the  time  is  so 
elapsed,  and  then  disagree  and  declare  their  disagreement, 
the  umpire  may  well  afterwards,  and  within  the  time,  make 
his  umpirage,  and  it  will  be  good  as  may  be  collected  out  of 
the  same  book.  For  the  book  says,  that  the  umpire  cannot 
make  his  umpirage  until  the  disagreement  of  the  arbitrators, 
which  implies  that  he  may  after  their  disagreement  within 
the  time  limited :  but  if  the  arbitrators  defer  their  disagree- 
ment to  the  last  instant  of  time,  then  is  the  power  of  the 
umpire  merely  void,  as  the  book  says,  namely,  by  this  matter 
ex  post  facto;  but  the  submission  was  good  at  first,  and  might 
have  taken  effect  in  the  umpirage ;  and  the  said  book,  he  said, 
does  not  imply  the  contrary.  And  here  it  is  averred  that  the 
arbitrato/B  did  not  make,  nor  could  make  any  award,  so  that 
it  was  impossible  for  the  arbitrators  to  make  their  award,  as 
it  is  averred,  wherefore  the  umpire  might  well  make  his  um- 
pirage; for  perhaps  one  of  the  arbitrators  was  dead,  and 
therefore  the  arbitrators  did  not  make,  nor  could  they  make, 
an  award,  &c.  And  to  prove  the  submission  good  the  case 
of  Fi/all  and  Varier,  1  RolL  Abr.  261.*,  is  express,  for 
there  was  the  same  time  for  the  arbitrators  and  for  the  um- 
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pire  to  make  the  awards  or  umpirage,  and  it  was  there  said  Coppin  v. 
that  it  was  good,  because  it  was  the  express  agreement  of  the  Hurnard. 
rarties.  And  in  this  case  the  umpire  having  made  an  umpiraire  ^ 

*,,  .  '^  °-         1,^,         agreement  of 

and  the  arbitrators  having  made  no  award,  he  concluded  that  the  parties  will 
the  umpirage  was  well  made,  and  prayed  judgment  for  the  "*^®  ^""^*" 

plaintiiE  though  the  same 

And  after  advising  for  one  or  two  terms,  the  court  in  this  foj!*^"  aibito^ 
term  gave  judgment  for  the  defendant     And  the  principal  ton  and  for  the 
reason  was,  because  the  averment  in  the  declaration  was  not  ^^^^i^  or  ^ 
sufficient;  for  the  plaintiff  has  averred  that  the  arbitrators  umpurage. 
did  not  make  J  nor  could  make,  any  award;  and  it  is  true,  that 
at  the  time  of  the  umpirage  made,  the  arbitrators  had  not  made 
any  award,  but  they  might,  either  then,  or  afterwards,  have 
made  their  award,  and   consequently  the  umpire  has  made 
his  umpirage  before  it  came  to  his  turn.     And  the  averment 
that  the  arbitrators  could  not,  is  idle  and  of  no  signification  ; 
for  nothing  appears  to  the  court  to  the  contrary  but  that  the 
arbitrators  might  have  made  their  award,  if  they  woidd.     But 
true  it  is,  if  the  plaintiff  had  shewn  that  one  of  the  arbitrators 
had  been  dead,  then  it  would  have  appeared  to  the  court  that 
the  arbitrators  could  not  make  their  award,  but  it  does  not  ap- 
pear so  now.     So  if  the  plaintiff  had  declared  that  the  arbi- 
trators had  disagreed  about  making  the  award,  and  they  had 
declared  that  they  would  not  intermeddle   any  more  with 
the  award,  then  by  the  court,  except  Twysden  justice,  the 
umpire  might  well  have  made  his  umpirage:   but  Twysden      [  133  ] 
held  that  the  submission  as  to  the  umpire  was  altogether  void. 
The  case,  however,  as  it  appears  upon  the  record,  was  ad- 
judged for  the  defendant  by  the  whole  court. 

Note  ;  that  the  case  of  Jennings  and  Vandeputt  in  Cro.  Car.  Arbitrators 
263.,  and  in  1  Roll.  Abr.  262.,  was  agreed  by  the  court,  namely,  "me  limit*ed\o 
that  the  arbitrators,  within  the  time  limited  to  make  their  make  their 

,  •  •       X  t_  'At       award  choose 

award,  may  choose  an  umpire  to  make  an  umpirage  after  the  an  umpire  to 
time  for  makinir  their  award  is  determined  (7).  "?*^®  an  um- 

^^  ^   ^     ^  parage  after  the 

time  for  their  award  is  determined. 

(7)  In  the  case  of  Fyail  v.  Varier^  appoint  another  who  make^  an  award 

1  Rol.  Abr.  261.  pi.  3.  it  is  held,  that,  within  ten  days,  the  umpirage  is  good, 

if  there  be  a  submission  to  arbitrators  because  it  is  the  appointment  of  the 

with  this  clause,  "  that  if  they  do  not  parties  and  their  special  agreement,  and 

<<  end  it  within   ten    days  they  shall  by  making  the  umpire  the  authority  of 

<'  nominate'  another  that  shall  end   it  the  arbitrator  determines. 

**  within   ten   days,"   and  they  do  not  If  arbitrators  chose  an  umpire  before 

agree  within  ten  days,  upon  which  they  the  time  allowed  for  their  award  was  ex- 
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pired,  it  was  formerly  bolden^  that  such 
nomination  was  ipso  facto  void,  though 
they  absolutely  resolved  not  to  make  any 
award  themselves.  1  Salk.  70.  Reynolds 
V.  Grey.  S.  C.  12  Mod.  12a  1  Ld. 
Raym.  222.  It  was  also  the  opinion 
formerly,  that  the  power  of  the  arbitra- 
tors was  not  determined  by  the  election 
of  an  umpire  within  the  time  limited  to 
themselves,  unless  they  absolutely  re- 
fused to  make  any  award  ;  and  even  in 
that  case  the  umpirage  made  within  the 
time  was  void;  for  though  the  arbi- 
trators might  choose  an  umpire  at  any 
time  during  the  continuance  of  their 
power,  yet  the  umpire  could  not  act 
until  the  time  for  the  arbitrators  was 
expired ;  but  the  arbitrators  might  still 
have  made  an  award.  1  Lev.  S02. 
Donovan  v.  MascaL  S.  C.  Sir  T.  Raym. 
205.  1  Mod.  274*  But  the  law  seems 
now  to  be  otherwise.  As  where  in  debt 
on  bond,  with  a  condition  to  perform 
the  award  of  A.  and  B.  so  as  they  made 
their  award  on  or  before  the  29th  of 
Juney  and  if  they  made  no  award, 
then  to  perform  the  umpirage  of  himi 
whom  A,  and  S.  should  elect,  &c. 
upon  nul  agard  pleaded,  the  plaintiff 
replied,  that  A.  and  B.  on  the  9!&th  of 
June  elected  C  to  be  umpire,  and  that 
he  had  made  his  umpirage,  &c.  and 
assigned  a  breach,  &c.  And  upon  de- 
murrer exception  was  taken,  that^.  and 
B,  had  all  the  29th  of  June  to  make 
their  award ;  but  it  was  over-ruled ;  for 
per  Bolt  chief  justice,  if  a  submission 
be  mode  to  A.  and  B,  so  as  they  make 
their  award  before  midsummer^  and  if 
they  do  not  agree,  then  to  such  umpire 
as  they  shall  choose,  so  as  he  makes  his 
umpirage  before  midsummery  and  an 
umpirage  is  made  accordingly,  it  is 
good,  because  the  arbitrators  deter- 
mined their  power  before  by  electing 


an  umpire.  And  so  it  was  resolved  in 
the  case  of  Trovers  v.  Twisleton,  1  Lev. 
ITi.  2  Keb.  15.  But  if  an  umpire  be 
named  in  the  submission,  he  cannot 
make  his  umpirage,  before  the  time  is 
expired  which  is  given  to  the  arbitrators 
to  make  their  award.  1  Ld.  Raym.  671. 
Mitchell  V.  Barris.  S.C.  12  Mod.  512. 
1  Salk.  71,  72.  (a)  So  where  the  sub- 
mission was  "  so  as  the  award  be  made 
"  by  the  arbitrators  on  or  before  the 
**  21st  of  May,  and  if  not  made  before 
"  that  day,  then  to  stand  to  the  award 
<*  of  an  umpire,  &c."  the  arbitrators 
made  no  award,  but  chose  an  umpire 
on  the  20th  of  May,  who  awarded,  that 
the  defendant  should  pay  to  the  plaintiff 
40/1  before  the  11th  day  of  «/i/ite  follow- 
ing ;  it  was  objected  that  they  had  no 
power  to  choose  an  umpire  on  the  20th 
of  May  because  the  arbitrators  them- 
selves had  power  till  the  end  of  2lst  of 
May  to  make  their  award :  but  the 
objection  was  disallowed,  for  the  arbi- 
trators not  having  made  any  award,  the 
award  of  the  umpire  was  good,  and 
judgment  for  the  plaintiff.  1  Lutw. 
5^1.  5U.  Elliot  y.Chevall.  So  where 
in  debt  upon  bond  for  the  performance 
of  the  award  of  J,  S.  and  J.  N.  so  as 
they  made  it  on  or  before  the  1st  day 
of  July,  and  if  not,  then  to  the  umpirage 
of  •/.  I),  so  as  he  make  it  on  or  before 
the  2d  day  of  July,  The  arbitrators 
made  no  award,  but  J.  J),  made  his 
umpirage  on  the  first  day  of  July  ;  and 
upon  demurrer  it  was  objected  that  it 
was  made  before  the  time  allotted  by 
the  submission,  because  the  arbitrators 
had  the  whole  day,  namely,  the  first  day 
of  July  to  make  their  award,  and  this 
umpirage  was  made  on  the  first  day, 
and  the  case  of  Barnard  v.  King  was 
cited  ;  but  it  was  adjudged  that  the 
umpirage  was  good,  for  the  parties  had 


(a)  Contra,  3  M.  &  S.  559.  Smmles  v.  Wright.     See  post,  133  a.  n.(r). 
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expressly  given  to  the  umpire  the  first 
day  for  executing  his  auUiority ;  and 
the  court  did  not  think  the  reason  of 
the  resolution  of  the  case  cited  to  be  of 
any  force,  namely,  that  the  court  would 
be  in  confusion  to  adjudge  which  should 
be  good  in  case  the  arbitrators  and  the 
umpire  had  made  several  awards;  for 
the  award  of  the  arbitrators  if  they  had 
made  any  would  be  adjudged  good,  but 
if  they  had  not,  then  the  umpirage 
should  bind^  and  there  would  be  no 
confusion  upon  concurrence  of  autho- 
rity as  to  the  time^  for  the  umpire  had 
not  an  absolute,  but  only  a  conditional 
concurrence,  namely,  if  the  arbitrators 
make  no  award  within  the  time,  and 
they  thought  the  case  in  Rol.  Abr.  was 
not  good  law.  Sir  T.  Jones,  167,  168. 
Case  V.  Dare.  S.  C.  2  Show.  164<. 
And  in  2  T.  R.  644,  6^5.  Roe  v.  Doe, 
it  was  objected  that  the  two  arbitrators, 
who  had  the  power  of  naming  an  um* 
pire,  had  named  one  before  they  had 
entered  into  the  examination   of  the 


subject  at  all ;  but  the  court  said  that 
there  was  not  any  ground  for  the  ob- 
jection ;  for  it  rather  seemed  to  be  the 
fairest  way  of  choosing  an  umpire* 
And  they  said  that  it  had  been  solemnly 
determined  in  that  court  about  thirty 
years  before,  that  arbitrators  might 
elect  an  umpire  the  instant  they  began 
to  take  the  matter  into  consideration. 
See  also  2  Barnard.  K.  B.  154.  Cowel 
V.  Waller,  (b)  And  it  seems  to  be  now 
settled,  that  arbitrators  cannot  proceed 
on  a  reference,  after  they  have  once 
named  an  umpire,  for  then  their  autho- 
rity ceases,  though  the  time  for  making 
the  award  is  not  expired.  Rep.  Prac 
C.  B.  116«  Danes  v.  Monsey,  Vin. 
Arbitrament,  97.  pK  18.  S.  C.  Hence 
it  seems  to  follow,  that  the  umpire  may 
make  his  umpirage  before  the  time 
which  is  allowed  the  arbitratore  to 
make  their  award,  is  expired,  notwith- 
standing what  is  said  by  Lord  HoU  in 
the  before  cited  case  x)f  Mitchell  v. 
Harris.    1  Ld.  Raym.  671.  {c)    It  was 


{b)  In  4  Taunt.  2S2.  Beck  v.  Sargent, 
where  the  submission  was,  that,  if  the 
arbitrators  did  not  make  their  award  by 
a  certain  day,  then  the  parties  were  to 
abide  the  award  of  an  umpire  to  be 
chosen  by  the  arbitrators,  it  was  held 
by  Mansfield  C.  J.  that  their  power  to 
appoint  an  umpire  did  not  begin  till 
they  failed  to  make  an  award  on  the 
day  appropriated.  It  must  be  observed, 
however,  that  the  decision  of  this  point 
was  not  necessary  for  the  case,  the 
question  not  being  whether  the  choice 
of  an  umpire  was  made  too  soon,  but 
whether  it  was  made  too  late  ;  and  that 
in  the  following  term,  in  the  case  of 
Harding  v.  Watts,  15  East,  55^.,  where 
the  point  was  expressly  raised,  it  was 
held  that  the  arbitrators  may  choose 
the  umpire  either  before  or  after  the 
time  for  making  their  own  award  ex- 


pires, provided  it  be  within  the  time 
given  to  the  umpire. 

(c)  It  was  agreed  by  Lord  Holt  in 
this  caseXas  appears  in  the  former  part 
of  this  note)  that  in  general  the  umpire 
might  make  his  umpirage  before  the 
time  allowed  the  arbitrators  to  make 
their  award,  had  expired  ;  but  he  ex- 
cepted the  case  where  the  umpire  is 
named  in  the  submission.  This  excep- 
tion, however,  has  since  been  overruled 
in  3  M.  &  S.  559.  Smailes  v.  Wright. 
That  case  was  as  follows.  The  sub- 
mission was  to  two,  as  arbitrators,  and 
a  third  as  umpire,  so  as  the  arbitrators 
made  their  award  by  a  certain  day  : 
and  if  the  arbitrators  did  not  make  their 
award  by  that  time,  then  the  submis- 
sion bond  was  not  to  be  avoided,  pro- 
vided the  umpire  made  his  award  on  or 
before  a  subsequent  day.    The  arbi- 
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also  adjudged  in  C.  B.  by  three  judges 
against  the  opinion  of  Polleafen  C.  J., 
that  where  a  submission  was  to  two 
arbitrators,  and  if  they  make  no  award. 


then  to  the  umpirage  of  such  person  as 
they  should  choose,  and  they  chose  one 
J,  N.,  who  refused^  and  then  they 
chose  another,  such  nomination  was  a 


trators  finally  disagreed,  and  declared 
they  would  make  no  award,  whereupon 
the  umpire  made  his  umpirage,  two 
days  before  the  expiration  of  the  time 
allowed  the  arbitrators;  and  it  was  held 
good :  though  the  court  allowed  it  was 
defeasible  in  the  event  of  the  arbitrators 
making  their  award  within  due  time. 
And  in  5  M.  &  S.  193.,  Sprigena  v. 
Nashj  where  the  circumstances  were 
the  same  as  in  Smailes  v.  Wrightj  except 
that  the  arbitrators  were  to  appoint  the 
umpire,  the  umpirage  was  held  good, 
though  it  did  not  state  that  the  arbitra- 
tors had  disagreed. 

With  regard  to  what  is  said  above, 
respecting  the  determination  of  the 
power  of  the  arbitrators,  by  the  nomin- 
ation of  the  umpire,  it  should  seem  that 
the  law  is  now  different,  though  there 
has  been  no  express  decision  to  that 
effect.  Lord  Ellenborough  C.J.  how- 
ever, in  Harding  v.  FFa/to,  ubi  iupra, 
said,  "  It  is  very  convenient  for  arbi- 
**  trators  to  begin  by  appointing  an  urn- 
'*  pire,  because  they  are  more  likely  to 
"  agree  upon  a  proper  choice  of  one 
**  before  they  themselves  begin  to  quar- 
"  rel ;"  from  which  it  is  evident  he  did 
not  suppose  that  the  appointment  of  the 
umpire  would  determine  the  authority 
of  the  arbitrators.  The  same  may  be 
collected  from  Doe  v.  Roe^  cited  above, 
where  the  court  said  it  was  the  fairest 
way  for  the  arbitrators  to  choose  the 
umpire  before  they  entered  into  the 
examination  of  the  subject.  [And  in 
9  B.  &  C.  407.  Bates  v.  Cooke,  it  was 
expressly  held  that  they  might  do  so. 
Where  by  the  terms  of  the  submission 
itself  the  umpire  is  to  be  appointed  be- 
fore entering  on  the  causes  of  the  mat- 


ters in  difference,  an  appointment  is 
good,  though  made  after  the  arbitrators 
have  enlarged  the  time  for  making  the 
award.  2  M.  &  Rob.  232.  Cudliff  v. 
Walterss  coram  Coleridge  J.]  The  re- 
sult of  the  recent  cases  on  these  sub- 
jects seems  to  be,  that  in  cases  where 
the  arbitrators  are  to  appoint  the  um. 
pire,  they  may  do  so  at  any  time  before 
or  after  the  time  limited  for  making 
their  award,  so  as  the  appointment  is 
within  the  time  allowed  for  making  the 
umpirage :  That  in  all  cases  where  the 
arbitrators  disagree  the  umpirage  may 
be  made  within  the  time  allowed  the 
arbitrators  for  making  the  award ;  sub- 
ject, however,  in  cases  where  an  umpire 
is  named  in  the  submission,  to  become 
nugatory,  if  an  award  be  made  by  the 
arbitrators  within  the  period  allowed 
them  :  And  it  is  probable  that  this 
would  be  extended  to  cases  where  the 
arbitrators  are  to  nominate  the  umpire, 
because  it  seems  to  be  considered  that 
their  authority  is  not  determined  by 
such  nomination. 

[In  a  late  case,  two  arbitrators  were 
to  make  an  award  by  the  20th  of 
Augusty  or  such  other  time  as  they 
should  appoint ;  and  in  case  they  dis- 
agreed, an  umpire  was  to  decide  by  the 
20th  of  September,  or  such  other  day 
as  he  should  appoint :  The  arbitrators 
enlarged  their  time  to  the  1st  of  iVb- 
venUfer ;  and  in  October  gave  the  um- 
pire notice  of  their  being  unable  to 
agree:  In  September  he  enlarged  his 
time  till  December,  in  which  month  he 
made  his  award  :  And  it  was  held  that 
he  had  jurisdiction  in  September  so  to 
enlarge  his  time ;  for  that  authority  to 
enlarge  the  time  must  necessarily  be 
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good  one,  for  their  power  was  not  so 
determiDed  by  the  election  of  the  first 
umpire,  that  upon  his  refusal  they 
could  not  appoint  another;  and  the 
first  nomination  being  void  by  his  re- 
fusal was  the  same  thing  as  if  they  had 
never  chosen  an  umpire  at  all.  S  Lev. 
263.  Trippei  v.  Eyre.  S.  C.  5  Mod. 
457.    2  Vent.  1.13.     1  Show.  76.     But 


in  a  subsequent  case  it  was  said  by 
HoU  C.  J.  that  if  arbitrators  have  au- 
thority to  choose  an  umpire,  and  they 
choose  one  accordingly,  they  have  exe- 
cuted their  authority,  and  cannot  make 
another  election,  though  the  umpire 
does  not  accept  of  the  umpirage;  but 
it  is  otherwise  if  they  elect  upon  express 
condition  that  he  does  accept  it;  for 


vested  in  the  umpire,  in  order  to  keep 
his  jurisdiction  alive,  whether  the  arbi- 
trators had  then  disagreed  or  not  5 
Bing.  N.C.  591.  In  re  Dodington.  7 
Scott,  733.  S.  C.  As  to  what  is  a 
difference  between  the  arbitrators  such 
as  to  authorize  the  umpire  to  act,  see 
Ibid.    2  M.  &  Rob.  232.] 

With  respect  to  the  mode  of  nomin. 
ating  an  umpire,  it  has  been  held  that, 
where  each  of  two  arbitrators  nominated 
a  person  to  whom  the  other  did  not  ob- 
ject, and  then  the  arbitrators  drew  lots 
which  of  the  two  persons  so  nominated 
should  be  chosen,  the  person  on  whom 
the  lot  fell  was  duly  elected ;  16  East, 
51.  NecUe  v.  Ledger;  but  where  one 
arbitrator  objected  to  the  person  pro- 
posed by  the  other,  and  afterwards  the 
arbitrators  tossed  up  which  of  them 
should  appoint  the  umpire,  and  the  ar- 
bitrator proposing  won,  and  appointed 
the  person  objected  to,  such  appoint- 
ment was  held  bad.  2  B.  &  A.  218. 
JVelh  V.  Cooke.  [See  also  3  B.  &  C. 
407.  Young  v.  Milier.  5  D.  &  R.  263. 
S.C.  The  rule  was  finally  settled  in  9 
B.  &  C.  624.  In  re  Cassell,  that  the 
appointment  must  be  the  act  of  the 
will  and  judgment  of  the  two ;  must 
be  a  matter  of  choice,  and  not  of 
chance.  (See  also  3  B.  &  Ad.  248. 
Ford  V.  Jones.)  But  the  rule  thus 
laid  down  was  qualified  by  an  excep- 
tion, viz.  "  unless  the  parties  consent 
"  to,  or  acquiesce  in,  some  other  mode." 


This  exception  has  been  adopted  by 
the  courts.  And  it  is  now  established 
that  a  party  cannot  object  to  the  award, 
that  the  arbitrators  choS^  the  umpire 
by  lot,  if  he  expressly  agreed  to,  or 
acquiesced  in,  that  mode  of  choice.  5 
B.  &  Ad.  488.  In  re  Tunno.  2  N. 
k  M.  328.  S.  C.  But  in  order  to  be 
within  the  exception,  the  party  ac- 
quiescing must  have  knowledge  of  all 
the  circumstances  under  which  the 
choice  was  made :  Therefore  where  the 
party  knew  that  the  arbitrators  had 
tossed  up,  but  did  not  know  that  one 
of  them  had  previously  objected  to  the 
umpire  who  was  ultimately  named  by 
the  other,  it  was  held  the  irregularity 
was  not  cured.  4  A.  &  £.  945.  In  re 
Jamieson.  So  if  the  arbitrators  ap- 
point by  lot,  and  then  inform  the  par- 
ties "  that  they  have  mutually  chosen  " 
A.  B.  to  be  umpire,  and  the  parties 
thereupon  assent  to  the  choice,  neither 
party  is  bound  by  such  acquiescence,  if 
given  in  ignorance  of  the  real  state  of 
facts.  9A.&E.699.  In  re  Greenwood. 
1  P.  &  D.  461.  S.  C.  The  confidential 
clerks  of  £he  attorneys  are  not  compe- 
tent to  bind  their  principals  and  the 
parties  by  a  consent  to  such  a  choice  of 
the  umpire.  7  Dowl.  569.  In  re  Hodg- 
son. —  Even  where  the  arbitrators  liave 
no  authority  whatever  to  appoint  an 
umpire,  an  award  made  by  him  has 
been  held  good,  where  the  parties  re- 
cognised his  authority  by  submitting  to 
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then  he  is  no  umpire  unless  he  accept 
it ;  but  Rohcshy  justice  doubted  whether 
an  express  condition  would  make  a  dif- 
ference, because  the  words  "  if  the  party 
"  elected  will  accept  it,"  seem  to  be 
implied   in   the  election.     1  Salk.  70. 


Retinoids  v.  Gray,  S.  C.  1  Ld.  Raym. 
t222.  12  Mod.  120.  But  the  better 
opinion  seems  to  be  that  if  the  umpire 
elected  refuses,  the  arbitrators  may  elect 
another  toties  quoties.  Com.  Dig.  Arbi- 
trament (F).  (d) 


be  examined  by  him  as  to  the  matters 
in  dispute.  R.  &  Mood.  !?•  Matson  v. 
TroweTy  coram  Lord  Tenterden,  But 
in  these  cases  of  waiver  of  objection, 
although  the  courts  will  refuse  to  set 
aside  the  award,  and  it  may  be  en- 
forced by  action  as  upon  a  new  sub- 
mission by  parol,  it  may  be  doubted 
whether  it  could  be  enforced  by  attach- 
ment, or  by  action  on  the  original  instru- 
ment of  submission.  See  2  Mees.  &  W. 
69.  Reade  v.  Dutton.  5  B.  &  Ad.  496.] 
(rf)  The  authority  of  the  arbitrators, 
may  determine  by  the  death  of  either 
of  the  parties  to  the  submission,  before 
the  award  is  made.  I  Marsh.  S66.  Potts 
V.  Ward.  7  Taunt  571.  Toussaint  v. 
Hartop.     1  B.  Moore,  287.  S.C.     2  B. 

6  A.  394.  Cooper  v.  Johnson^  which 
last  case  seems  to  have  overruled  the 
distinction  taken  in  Bower  v.  Taylor, 

7  Taunt.  574.  in  notes.  Caldwell,  SO. 
S.  C,  between  a  reference,  where  the 
submission  is  merely  the  act  of  the 
parties,  and  where  a  verdict  is  taken, 
subject  to  the  award  of  an  arbitrator. 
[2  B.  &  C.  345.  Rhodes  v.  Haigh,  S.  P. 
3D.&R.608.S.C.  It  is  not  clear,  how- 
ever, that  the  death  o^one  of  the  parties, 
on  one  side,  avoids  a  subsequent  award. 
6  Bing.  N.  C.  163.  In  re  Hare,  8  Scott, 
367.  S.  C.  Where  an  order  of  refer- 
ence required  that  the  arbitrator  should 
make  and  publish  his  award  in  writing, 
ready  to  be  delivered  to  the  parties,  or 
such  of  them  as  should  require  the 
same,  on  or  before  a  certain  day ;  it 
was  held  that  the  award  was  *<  publish- 
"ed"   and  "ready  to   be  delivered" 


within  the  meaning  of  the  order,  when 
it  was  executed  by  the  arbitrator  in  the 
presence  of,  and  attested  by,  witnesses ; 
and  that  it  could  not  be  set  aside,  al- 
though the  plaintiff  died  on  the  follow- 
ing day,  and  before  he  had  notice  that 
the  award  was  ready.  6  Mees.  h  W. 
473.  Brooke  v.  Mitchell,  See  ant^, 
Vol.  I.  p.  327  b.,  note  (m).] 

In  the  case  of  Cooper  v.  Johnson^ 
Abbot  C.  J.  suggested  that  it  might  be 
very  proper  in  orders  of  Nisi  Prius  in 
future  to  insert  a  clause  to  obviate  the 
inconvenience  arising  from  the  death  of 
either  party,  before  the  making  of  the 
award.  This  suggestion  has  been  acted 
upon,  and  it  is  now  the  usual  practice 
in  London  and  Westminster  to  insert 
such  a  clause.  [And  where  such  a 
clause  is  inserted  in  the  order,  or  rule 
of  court,  or  other  instrument  of  submis- 
sion, an  award  made  after  the  death 
of  either  party  appears  to  be  valid  and 
available  for  or  against  the  executors  or 
administrators.  3  B.  &  C.  144.  Tyler 
v.  Jones.  4  D.  &  R.  740.  S.C.  8  Bing. 
20.  Dowse  v.  Coxe.  10  Moore,  272. 
(reversed  in  error  on  another  point, 
6  B.  &  C.  955.)  4  Bing.  143.  Clarke  v. 
Crofts.  12  Moore,  349.  S.C.  2Younge 
&  J.  11.  Mac  Bougall  v.  Robertson. 
4  Bing.  435.  1  M,  &  P.  147.  S.  C 
3  Mees.  &  W.  199.  Wrightson  v.  By^ 
water.  8  Mees.  &  W.  873.  Prior  v. 
Hembrow.  But  it  cannot  be  enforced 
against  the  executors  or  administrators 
by  attachment  Willes,  315.  Newton  v. 
Walker.  3  B.  &  C.  146.  The  death  of 
one  of  the  parties  is  not  a  reasonable 
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So  where  arbitrators,  having  chosen 
an  umpire  according  to  their  power, 
afterwards  joined  with  him  in  making 
his  award,  it  was  held  notwithstanding 


to  be  a  good  one,  for  in  law  it  is  the 
umpirage  of  the  umpire  onfyy  who  was 
at  liberty  to  take  what  advice,  or  opi- 
nion, or  assistance  he  pleased.    S  Burr. 


ground  for  revoking  the  submission, 
notwithstanding  it  contains  a  power  for 
the  arbitrator  to  examine  the  parties. 
10  Bing.  306.  Smith  v.  Fielder.  3  M. 
&  Sc  853.  S.  C.  But  where  one  of  the 
parties  died  before  the  reference  was 
concluded,  and  after  his  death  the  arbi- 
trator was  requested  to  proceed  with 
the  reference,  but  he  declined  doing  so, 
the  executrix  of  the  deceased  party 
having  refused  to  attend,  and  protested 
against  his  proceeding ;  it  was  held  that 
the  court  had  no  power  to  direct  the 
arbitrator  to  proceed,  or  compel  the 
executrix  to  attend  before  him.     11  M. 

6  W.  110.  Lewin  v.  HoWrook,^ 

The  power  of  the  arbitrators  may 
also  be  determined  by  the  revocation 
of  the  parties.  [Before  the  stat  3  &  4 
W.  4^  C.42.]  it  was  a  general  rule 
that  the  submission,  whether  by  deed 
or  other  writing,  or  by  judges' order,  or 
order  of  Nisi  Prius,  might  be  revoked 
at  any  time  before  the  award  made. 
1  Bing.  89.  Clapham  v.  Higham.  [7 
Moo.  403.  S.C.  10B.&C.4.83.  5Atfcv. 
Coxon.']  But  after  the  submission  had 
been  made  a  rule  of  court,  the  party 
could  not  rescind  it  without  incurring 
a  contempt  of  court  by  a  breach  of  that 
rule.    7  East,  612.  MUne  v.  Grairix. 

If,  notwithstanding  a  proper  revoca- 
tion and  notice  of  it  to  the  arbitrators 
the  party  made  the  submission  a  rule  of 
court,  and  the  arbitrators  proceeded  to 
make  their  award,  the  revocation  might 
have  been  pleaded  to  an  action  on 
the  award,  and  the  court  would  refuse 
to  enforce  the  award  by  attachment; 

7  East,  608.;  and  would  set  aside  the 
rule.  5  Taunt  453.  King  v.  Joseph. 
But  they  would  not  set  aside  the  award 


[in  cases  where  it  might  be  considered 
as  a  nullity,  and  nothing  could  be  done 
upon  it  but  by  suit ;  because  mj  suit 
brought  to  enforce  it  must  fail.  Ibid. 
5  B.  &  C.  385.  8  D.  &  R.  101, 102.  S.  C. 
(See,  however,  1  Bing.  87.  Clapham 
v.  Higham.  7  Moo.  403.  S.  C.)  But 
where  a  cause  was  referred  by  order  of 
N.  P.,  and  the  arbitrator  had  power  to 
enter  a  verdict,  and  he  made  an  award 
ordering  a  verdict  to  be  entered,  the 
court  would  set  the  award  aside,  al- 
though void  by  reason  of  the  revo- 
cation ;  because  otherwise  the  party 
in  whose  favour  the  award  was  made 
would  have  been  entitled  to  judgment. 

5  B.  &  C.  384.    Doe  v.  Brown.     8  D. 

6  R.  100.  S.  C]  In  King  v.  Joseph, 
Gibbs  C.  J.  is  reported  to  have  assigned 
as  a  ground  for  the  court's  refusal  to 
set  aside  the  award,  that  the  doing  so 
would  have  deprived  the  other  party  of 
his  action  of  covenant  for  not  abiding 
the  award.  But  with  submission,  this 
ground  appears  not  a  good  one  ;  for  in 
5B.&A.507.  Marsh  v.BulteeL  1  Dowl. 
&  Ryl.  106.  S.  C  where  a  count  stated 
the  defendant's  covenant  to  obey,  abide 
by,  and  perform  an  award,  and  that 
he  would  not  hinder .  or  prevent  the 
arbitrators  from  making  their  award, 
and  after  stating  the  making  of  an 
award,  the  breach  alleged  was  non- 
performance of  that  award,  it  was  held 
a  good  plea  to  aver,  that  before  the 
award  made  the  defendant  revoked  the 
authority  of  the  arbitrators:  From  which 
it  would  seem  to  follow,  that  there  is 
no  use  in  the  existence  of  the  award 
after  a  revocation,  as  it  is  on  the 
breach  of  the  agreement  to  submit  to, 
and  not  on  the  breach  of  that  to  per^ 
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1474.  SouUhy  V.  Hodgson,  1  Black.  Rep. 
463.  S.C.(6)  And  if  the  arbitrators 
hear  all  the  evidence,  and  afterwards 
disagree,  and  state  the  evidence  to  the 


umpire^  on  which  he  makes  his  award 
wWu>ut  re-examining  tf^  witnesses^  it  is 
good,  unless  he  is  required  to  examine 
them  before  he  makes  his  award.  4T.  R. 


form  an  award,  that  the  party  must  pro- 
ceed. See  also  the  judgment  of  Lord 
Ellenhorough  in  5  East,  266.  Chamley 
V.  WimtanUy. 

Where  the  judge's  order  directed  (as 
it  usually  does)  not  only  the  submission 
of  the  parties,  but  that  either  party 
wilfully  preventing  the  arbitrator  from 
making  his  award  should  pay  such  costs 
as  the  court  should  think  reasonable ; 
it  was  held  that  such  order  might  be 
made  a  rule  of  court  after  a  revocation, 
in  order  to  enable  the  court  to  dispose 
of  the  question  of  costs.  2  6.  &  A.  395. 
Aston  V.  George. 

[But  now  by  statute  3  &  4  W.4.  c.42. 
s.  39.,  "  The  power  and  authority  of 
*<  any  arbitrator  or  umpire  appointed 
*<  by  or  in  pursuance  of  any  rule  of 
**  court  or  judge's  order,  or  order  of 
"  N.  P.,  in  any  action  now  brought,  or 
<<  which  shall  hereafter  be  brought,  or 
*<  by  or  in  pursuance  of  any  submission  to 
*<  reference  containing  an  agreement  that 
'<  such  submission  shall  be  made  a  rule 
"  of  any  of  his  majesty's  courts  of  record^ 
'<  shall  not  be  revocable  by  any  party  to 
"  such  reference  without  the  leave  pf 
<'  the  court  by  which  such  rule  or  order 
« shall  be  made,  or  which  shall  be 
**  mentioned  in  such  submission,  or  by 
«<  leave  of  a  judge ;  and  the  arbitrator 
<«  or  umpire  sliall  and  may,  and  is  here- 
*<  by  required  to  proceed  with  the  re- 
*'  ference,  notwithstanding  any  such 
<<  revocation,  and  to  make  such  award, 
"  although  the  person  making  such  re- 
<*  vocation  shall  not  afterwards  attend 
<*  the  reference,  and  that  the  court  or 
«<  any  judge  thereof  may  from  time  to 
'<  time  enlarge  the  term  for  any  such  ar- 
"  bitrator  making  his  award."  In  the 
construction  of  this  statute  it  has  been 


held,  that  it  does  not  extend  to  a  refe- 
rence agreed  to  on  the  trial  of  an  in- 
dictment: and,  therefore,  where  such 
reference  has  been  made  at  N.  P.  by 
an  order  of  court,  with  a  proviso  for 
making  the  order  a  rule  of  court,  either 
party  may  revoke  the  submission.  5  A. 
&  E.  619.  Rex  V.  Bardell.  1  N.  &  P. 
74.  S.C.  An  order  for  revoking  the 
submission  cannot  be  made  ex  parte. 

2  Biug.  N.  C.  651.  Clarke  v.  Stocken. 

3  Scott,  98.  S.  C.  As  to  what  will 
be  considered  a  sufficient  ground  for 
giving  leave  to  revoke,  see  1  Q.  B.  102. 
ScoU  V.  Van  Sandau.  4  P.  &  D.  725. 
S.  C.  With  respect  to  the  power  given 
to  the  court,  or  a  judge^  by  the  latter 
part  of  the  section,  to  enlarge  the  time 
for  making  the  award,  it  has  been  held 
that  the  power  is  general,  and  is  not 
confined  to  cases  where  there  has  been 
an  attempt  to  revoke  the  submission ; 
2  C.  M.  &  R.  742.  Potter  v.  Neuman. 

1  Mees.  &  W.  156,  Burleyv.  Stephens; 
and  further  that  the  power  exists  even 
in  cases  where  the  arbitrator,  having 
himself  power  to  enlarge  the  time,  has 
allowed  the  time  limited  by  the  sub- 
mission for  making  the  award  to  elapse 
without  doing  so.  7  Mees.  &  W.  378. 
Parbery  v.  Newnham,  But  see  7  DowL 
539.  Doe  v.  FoweUj  coram  Patteson  J. 

2  Mann.  &  Gr.  860.  Lambert  v.  Huichin- 
sony  per  Tindal  C.  J.  contr^.  3  Scott, 
N.R.221.  S.C] 

Although  a  party  [in  cases  not  within 
the  statute]  may  revoke  his  submission, 
yet  as  he  cannot  destroy  his  agreement 
to  submit,  he  will  in  general  be  liable 
to  an  action  for  so  revoking.  Thus  if 
the  submission  be  by  bond,  the  revo- 
cation operates  to  render  the  condition 
impossible,  and  makes  the  bond  single. 
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589.  Hally.  Lawr€nce.{f)  So  if  an 
arbitrator  makes  his  award  without  exa- 
mining the  witnesses  an  oeUh,  that  is 
DO  objection  to  the   validity  of   the 


award,  unless  it  be  made  at  the  time  of 
their  examination.  1  Bos.  &  Pull.  91. 
JRidoai  y.  Pye.  {ff) 


8  Co.  159.  Vynwr's  case.  [4  B.  h  C. 
107.  Warburton  v.  Storr.  S.  P.  per 
Abbott  C.  J.  1C.&P.651.657.  Brown 
V.  Tanner.  M'Clcl.  &  Y.  464.  S.  C] 
And  if  it  be  by  agreement,  under  seal 
or  otherwise,  an  action  of  covenant  or 
assumpsit^  as  the  case  may  be,  will  lie 
for  the  breach  of  such  agreement  by 
the  revocation.  5  B.  &  A.  507.  Marsh  v. 
BuUeeL  1  Dowl.  &  Ryl.  106.  S.C.  A 
difference  was  at  one  time  taken  be- 
tween submissions  by  deed  and  those 
by  parol  or  writing  not  under  seal ;  the 
latter  being  held  to  be  revocable  with 
impunity :  for  it  was  said,  ^^ex  nudd  mb- 
"  missione  non  oritur  actio.**  8  Co.  159. 
Vynior'%  case ;  in  the  same  manner  as  it 
was  held,  that  where  the  submission  was 
without  deed,  and  the  award  was  not 
merely  for  the  payment  of  money,  but 
for  the  performance  of  a  collateral  act, 
the  party  had  no  remedy  to  enforce  it. 
But  the  law  is  now  taken  to  be,  that 
the  party  may  have  assumpsit  in  both 
cases.  2  Saund.  62  b.  2  Ld.  Raym. 
1040.  Purslow  V.  Baify.  2  Keb.  10. 
20.  24.  NewgaU  v.  Degelder.  Sid.  281. 
S.  C. ;  and  see  5  B.  &  A.  507.  Marsh  v. 
Bulteel.  [So  where  the  submission  is 
by  agreement  with  a  penalty  for  <*  Ihe 
"  true  and  faithful  performance "  of 
the  award,  debt  lies  for  the  penalty. 
4  B.  &  C.  103.  1  C.  *  P.  651.  657.] 
But  where  no  time  is  limited  for 
the  arbitrators  to  make  their  award, 
either  party  may  apply  to  them  to  pro- 
ceed within  a  reasonable  time,  and  if 
they  neglect  to  do  so  may  revoke  his 
submission,  without  subjecting  him- 
self to  liability  to  an  action.  3  M.  &  S. 
145.  Curtis  v.  Potts,  It  does  not  ap- 
pear whether  the  submission  in  that 
case  was  by  deed  or  by  parol,  but  the 


same  rule  would  seem  to  apply  to  either 
case.  [But  see  5  B.  &  C.  534.  Graze- 
brooh  V.  Davies.  8 D.  &  R.  295.  S.C] 
There  may-  be  a  virtual,  as  well  as  an 
express  revocation,  such  as  the  marriage 
of  hfeme  sole^  before  award  made ;  for  it 
is  in  law  a  civil  death  of  all  her  rights. 

5  East,  266.  Chamley  v.  Winstanky. 
[And  the  marriage  has  been  held  to  be 
a  breach  of  the  agreement  to  abide  the 
award  on  which  an  action  lies  against  her 
husband.  Ibid.]  But  the  bankruptcy 
of  the  plaintiff*,  afl;er  reference  by  order 
of  N.  P.,  and  before  award  made,  was 
held  not  to  operate  as  a  revocation ;  for 
it  would  not  have  put  an  end  to  the  suit 
which  the  bankrupt  had  instituted,  nor 
can  it  therefore  put  an  end  to  the  ar- 
bitration founded  upon  that  suit  4  B. 
&c  A.  250.  Andrews  v.  Palmer,  [But 
where  by  the  bankruptcy  of  one^  of 
the  parties  between  the  submission 
and  the  award,  the  subject-matter  of 
the  reference  had  passed  to  his  as- 
signees, it  was  held  that  the  other 
party  was  justified  in  revoking  the  sub- 
mission ;  inasmuch  as  the  assignees 
would  not  be  bound  by  the  award.  9  B. 

6  C.  659.  Marsh  v.  Wood.  Lord  Ten- 
terden^  in  this  case,  observed,  that  it  did 
not  appear  necessary  to  decide  that 
bankruptcy  in  general  revokes  a  sub- 
mission to  arbitration.  See  further  on 
this  subject,  6  Bing.  N.S.277.  Taylor  y. 
Shutaeworth.2Ma,nn.kGr.55.  Tayler 
V.  Marling.  2  Scott,  N.  R.  374.  S.  C. 
8  Dowl.  770.  Hobbs  v.  Ferrars.'] 

(e)  4  Taunt.  232.  Bech  v.  Sargent. 
S.  P.  [9  B.  &  C.  408.  Bates  v.  Cooke. 
S.  P.  But  the  award  cannot  be  made 
in  part  by  the  arbitrators  and  in  part 
by  the  umpire.  9  Price,  612.  Toilet  v. 
Saunders.2 


nsh 


Coppin  versus  Hurnard. 


(/)  [See  also  5B.&  Ad.  488.  In  re 
Tunno.  However,  the  general  rule 
appears  to  be  that  the  umpire  must 
hear  the  evidence  over  again ;  and  that 
if  he  omits  to  do,  and  makes  his  award 
on  the  evidence  taken  down  by  the 
arbitrators,  the  award  will  be  set  aside ; 
and  though  the  objection  to  such  a  pro- 
ceeding may  be  waived,  clear  proof  must 
be  given  of  the  waiver.  12  A.  &  E.  767. 
In  re  Salkeld.  4  P.  &  D.  732.  S.  C. 
]  Dowl.  N.  S.  27|5.  In  re  Jenkins.  As 
to  an  award  by  a  majority  of  several 
arbitrators,  see  2  Mann.  &  Gr.  85 1. 
Little  V.  Newton.  2  Scott,  N.  R.  509. 
S.  C.  9  Dowl.  962.  In  re  Templeman 
and  Reed.'] 


{g)  It  may  be  proper  here  to  ob- 
serve that  a  prospective  agreement,  to 
refer  all  matters  in  dispute  which  may 
hereafter  arise,  cannot  be  pleaded  in 
bar  of  an  action  for  the  recovery  of 
such  disputed  matter;  for  the  courts 
will  not  suffer  themselves  to  be  ousted 
of  their  jurisdiction  by  the  private 
agreement  of  the  parties :  8  T.  R.  139. 
Thompson  v.  Chamock :  and  it  seems 
doubtful  whether  any  action  will  lie  for 
refusing  to  refer  pursuant  to  such  pro- 
spective agreement.  2  Bos.  &  Pull.  131. 
Taiersail  v.  Groote.  [6  Ves.  815. 
Street  v.  Rigbi/.  19  Ves.  431.  Gourlay 
v.  SomerseL  7  M.  &  W.  321.  Clewortk 
V.  Pickfordj  per  Lord  Abinger,'] 
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Barber  versus  Fox.  Case  24." 

yorA<Ai>e,\  TT^E  it  remembered,  that  heretofore,  to  wit,  in  Sameprece- 
-"-^  Easter  term  last  past,  before  our  lord  the  king  x*j5|j^  eq^^ 
at  Westminster  came  Stephen  Barber  by  James  Smith  his  attor-  134. 
ney,  and  brought  here  into  the  court  of  our  said  lord  the 
king  then  there  his  certain  bill  against  Humphry  Fox  in  the 
custody  of  the  marshal,  &c.  of  a  plea  of  trespass  upon  the 
case,  and  there  are  pledges  of  prosecution,  to  wit,  John  Doe 
and  Richard  Roe,  which  said  bill  follows  in  these  words,  to 
wit :   Yorkshire^  to  wit,  Stephen  Barber  complains  of  Humphry 
Fox  being  in  the  custody  of  the  marshal  of  the  marshalsea  of 
our  lord  the  king  before  the  king  himself  for  this,  to  wit, 
that  whereas  one  Anthony  Fox^  father  of  the  said  Humphry ^  late  A.  F.  father  of 
of  Thorpe  in  the  parish  of  Hatherseidge  in  the  county  ot Derby  ^^  h^^^  to 
in  his  life  time,  to  wit,  on  the  17th  day  oi  February  in  the  the  plaintiff  by 
year  of  our  Lord  1654,  by  his   certain  writing  obligatory,  penal *sumV 
sealed  with  the  seal  of  the  said  Anthony y  bearing  date  the  same  ^^l  12«. 
day  and  year,  acknowledged  himself  to  be  held  and  firmly 
bound  to  the  said  Stephen  in  the  sum  of  92/.  \2s.  of  lawful 
money  of  England  (1),  with  a  condition  to  the  said  writing  sub-  withacondition 
scribed,  that  if  the  said  Anthony ^  his  heirs,  executors,  or  ad-  5*p*  h^\e]L 
ministrators,  or  any  of  them,  should  pay  to  the  said  Stephen  executors,  or 


(1)  Here,  it  seems,  should  have  been  "  quired,  for  which  payment  well  and 

added  this  allegation,  <<  to  be  paid  to  '*  truly  to  be  made  he  the  said  Anthony 

^*  the  said  Stephen^  whenever  after  the  "  bound  himself  and  his  heirs  by  the 

5<  said  Anthony  should  be  thereto  re-  '*  said  writing  obligatory^" 
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Barber  v. 
Fox. 

' 1 ' 

administrators 
should  pay  511 
1 69$  the  bond 
should  be  void. 


[135] 
but  which  was 
not  paid  either 
by  A.  H.  in  his 
life-time,  or  by 
the  defendant 
his  heir  after 
his  death. 

whereby  the 
bond  was  for« 


and  defendant, 
having  notice  of 
plaintifTs  in- 
tention to  sue 
him  on  the  bond 
as  heir,  in  con- 
sideration 
plaintiff  would 
forbear  his 
intended  suit, 
undertook  to 
pay  the  money. 


Averment  that 
plaintiff  did 
forbear  his  in- 
tended suit 


Breach, 


the  full  and  just  sum  of  51/.  16^.  of  like  money  oiEnghndy 
at  or  upon  the  18  th  day  of  February y  which  should  then  be  in 
the  year  of  our  Lord  1656,  at  or  within  the  then  mansion- 
house  of  the  said  Stephen  Barber  situate  in  UxMl  in  the  said 
county  of  Yorky  without  fraud,  or  further  delay,  then  the 
said  writing  obligatory  should  be  void,  and  of  no  eflfect,  other- 
wise should  stand  and  remain  in  full  force,  and  virtue ;  which 
said  51Z.  16^.  the  said  Anthony  in  his  life  time,  or  the  said 
Humphry  after  the  death  of  the  said  Anthony y  (of  which  said 
Anthony  he  the  said  Humphry  is  son  and  heir)  havQ  not,  nor 
hath  either  of  them,  paid  to  the  said  Stephen^  on  the  said  18th 
day  of  February  in  the  said  year  of  our  Lord  1656,  at  the 
said  mansion-house  of  the  said  Stephen  according  to  the  form 
and  effect  of  the  said  condition,  whereby  the  said  writing 
obligatory  became  forfeited.  And  the  said  Stephen  afterwards, 
to  wit,  on  the  1st  day  of  January  in  the  21st  year  of  the 
reign,  of  our  lord  Charles  the  second  now  king  oi  England^ 
&c.  intended  to  sue  the  said  Humphry ^  as  son  and  heir  of  the 
said  Anthony  his  father,  on  the  said  writing  obligatory  to  him 
in  form  aforesidd  forfeited ;  of  which  said  intention  the  said 
Humphry  having  notice,  he  the  said  Humphry ^  on  the  day  and 
year  last  aforesaid  at  Rotheram  in  the  county  aforesaid,  in  con- 
sideration that  the  said  Stephen^  at  the  special  instance  and 
request  of  the  said  Humphry y  would  then  forbear  his  suit  so 
intended  to  be  prosecuted  by  him  the  said  Stephen  on  the  said 
writing  obligatory  against  the  said  Humphry  as  son  and  heir 
of  the  said  Anthony y  undertook,  and  then  and  there  faithfully 
promised  the  said  Stepheny  that  he  the  daid  Humphry  woidd 
weU  and  faithfully  pay  and  content  the  said  Stephen  the  sud 
51 1  16*.  when  he  should  be  thereto  afterward  required*  And 
the  said  Stephen  in  fact  says,  that  he,  giving  credit  to  the  afore- 
said promise  [and  undertaking  of  the  said  Humphry y  did  then 
and  there  at  the  said  instance  and  request  of  the  said  Humplvry 
forbear  his  suit  in  form  aforesaid  intended  to  be  prosecuted  by 
him  the  said  Stephen  on  the  said  writing  obligatory  for  the 
said  92/.  12*.  against  the  said  Humphry  as  son  and  heir  of  the 
said  Anthony  his  father,  yet  the  said  Humphry  not  regarding  his 
aforesaid  promise  and  undertaking,  but  contriviog  and  fraudu- 
lently intending  craftily  and  subtilely  to^  deceive  and  defiraud 
the  said  Stephen  in  this  behalf,  has  not  paid  the  said  61L  16*. 
to  the  said  Stephen  according  to  the  said  promise  and  under^ 
taking,  nor  has  he  in  anywise  hitherto  contented  him  for  the 
8ame>  (although  to  do  this>  the  said  Humphry  afterwards,  to 
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wit,  on  the  10th  day  of  Fehrmry  in  the  22  J  year  of  the    Berber  ». 
reign  of  our  said  lord  the  now  Hng,  at  Rothmm  aforesaid,  in        Fox. 
the  county  aforesaid,  was  requested  by  the  daid  Stephen,)  but  ^        >        ^ 
to  pay  the  same  to  him,  or  in  anywise  to  .content  him.  for 
the  same  has  altogether. refiuted,  and  yet  refuses,  to  the  da-i 
mage  of  the  said  Stephen  of  100/.     And  therefore  he  brings 
suit,  &C. 

The  defendant  pleads  non  asstcmpsU,  laid  vei'dictiaid  judg-^ 
ment  for  the  plaintiff 


Barber  versus  Fox.  Case  24. 

i  136  ] 
jiSSUSIPSlTy  that  whereas  one  Anthony  Fox,  ihe  fatlkerf  s.c.  i  Vent, 

-^ji.  of  the  defendant,  by  hi»  writing  obligatory  became"  ^^• 

bound  to  the  plaintiff  in  92Z.  I2s.  upon  condition  to  pay  him  ss6. 

51L  I6si  at-a  certain  day  past,  which  was  not  paid,  and  eo  ^^^!^J^^ 

the  obligation  became  forfeited,  and  afterward  Anthony  Fox  able  against  an 

the  father  died,  and  the  defendant  was  his  son  and  heiri'  ^to^^" 

wherefore  the  plaintiff  intended  to  sue  the  defendant  as  son  money  due 

and  heir  on  the  stud  bond;  and  the  drfendant  having  no-  ofbLttMeSr,- 

tice  of  it,  in  consideratton  that  the  plaintiff  at  the  special  vnUttthgknr' 

instance  and  request  of  the  defendant,  would  forbear  his  in*  ^b^u^^iUcSi? 

tended  suit  agunst  the  defendant  as  son  and  heir  on  the  ^^^ 

said  bond,  undertook  and  promised  the  plaintiff  to  pay  him 

the  said  51/.  16*.  on  request;  and  the  plaintiff  averred  for« 

bearance,  and  yet  the  defendant  had  pot  paid  the  said  money,  .  ,     . 

although  on  such  a  day  and  year  he  was  requested,  &c..to 

the  damage  of  the  plaintiff,  &C     On  njon  assumpsit  pleaded  a 

verdict  was  foimd  for  the  plwntiff. 

And  now  Weston  moved  in  arrest  of  judgment,  Aat  here 
was  no  consideration ;  for  it  does  not  appear  that  the  defend*  -       . 

ant  was  suable  upon  this  bond  as  son  and  heir,  for  it  is  not 
shewn  that  Anthony  Fox,  the  defendant's  ancestor,  whose  son ' 
and  heir  he  is,  had  bound  himself  and  his  heirs  by  the  said 
bond :  and  if  the  heir  is  not  boimd  expressly  by  name,, he, is 
not  bound  at  all,  and  therefore  here  was  no  consideration 
to  found  this  promise ;  wherefore  judgment  was  staid  until  it  » 
should  be  moved  on  the  other  side. 

And- afterwards  Saunders  for  the  phdntiff  moved  for  jiidg-'^ 
ment,  and  said,  that  though  the  declaj^tion  would  have  been    '     ' 
bad  on  demurrer,  yet  it  is  now  made  good  by  the  verdict^ 
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for  the  jury  have  found  that  the  defendant  was  bound  as  heir 
in  the  said  bond,  for  otherwise  there  was  no  consideration 
and  they  ought  to  have  found  that  the  defendant  did  not 
Undertake,  &c.  if  there  was  no  consideration,  or  otherwise 
they  may  be  attainted  for  a  false  verdict ;  but  they  having 
found  that  the  defendant  did  undertake  and  promise  as  the 
plaintiff  has  declared,  it  ought  of  necessity  now  to  be  intended 
that  Anthony  Fojf  had  bound  himself  arid  his  heirs  by  the  8£ud 
bond. 

Sed  non  allocatur  ;  for  by  the  court,  though  they  would 
intend  a  personal  lien  against  an  executor,  if  he  has  assets  in 
his  hands,  though  it  be  not  averred,  yet  they  will  not  intend 
a  real  lien  against  an  heir,  though  he  be  bound  by  the  bond 
of  his  ancestor,  unless  it  is  expressly  alleged ;  and  therefore 
they  would  not  intend  it  here,  though  it  be  after  verdict; 
wherefore  judgment  was  arrested ;  quod  nota  (2)* 


(2)  But  where  [a  father,  being  in- 
debted to  J,  S.  in  100/.  by  bond,  made 
&  fraudulent  deed,  and  thereby  gave 
all  his  goods  to  his  son,  and  died,  and 
upon  a  conversation  had  concerning 
the  fraudulent  deed,  the  son  promised 
J.  S.  in  consideration  he  would  deliver 
the  bond  to  him,  and  make  an  acquit- 
tance and  discharge  to  him  of  the  debt, 
to  pay  him  the  100/.;  and  an  action 
having  been  brought  thereon,  and  a 
verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  that  the  consi- 
deration was  not  good,  because  it  did 
not  appear  that  the  son  was  liable  to 
the  payment  of  the  debt,  either  as  heir, 
or  executor  or  administrator,  or  exe- 
cutor of  his  own  wrong ;  and  therefore 
delivering  the  bond,  and  making  the 
acquittance  or  discharge  to  him,  was 
not  good  :  But  it  was  answered  and 
resolved,  that  the  consideration  was 
good;  and  it  should  be  intended  that 
he  was  liable,  or  at  least  that  the  dis- 
charge was  made  to  the  party  who  was 
liable,  for  the  plaintiff  promised  to  dis- 
charge the  debt,  and  that  should  be  in- 
tended to  be  made  to  the  party  who 
was  liable  to  the  payment  of  it,  or  else 


it  would  be  no  discharge.  1  Sid.  SK 
pi.  (9.)  If  that  was  in  truth  a  fraudu- 
lent deed  of  gift  of  the  goods  by  the 
father  to  the  son,  as  stated  in  the  case, 
the  son,  after  his  father's  death,  would 
be  chargeable  for  this  debt  as  an  exe- 
cutor of  his  awn  wrong^  though  posses- 
sion of  the  goods  had  been  delivered  to 
him  at  the  time  of  the  deed.  For  it  is 
holden,  that  if  a  man  makes  a  fraudu- 
lent gift  of  his  goods  in  his  life-time  to 
oust  his  creditors  of  their  debts,  the 
vendee  after  his  death  shall  be  charged 
for  them.  1  Rol.  Abr.  549.  (C.)  pi.  3. 
And  the  only  way  in  which  he  can  be 
so  charged  is,  as  executor  of  his  own 
wrong.  2  Leon.  223.  Stamfords  case. 
Cro.  Jac.  271.  Uawes  v.  Leader.  Yelv. 
197.  S.  C,  where  it  is  said,  that  the 
goods  are  liable  to  the  creditors  in  the 
hands  of  the  vendee,  as  an  executor  of 
his  own  wrong,  if  the  deed  of  gift  be 
fraudulent.  And  the  reason  is,  because 
every  intermeddling  without  authority 
after  the  death  of  the  party  makes  the 
person  so  intermeddling  an  executor  of 
his  own  wrong.  Dyer,  166  b.  Stokes 
case.  And  the  same  point  was  recog- 
nised in  the  case  oi  Edwards  v.  HarbeiH 
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2  T^  R.  587.,  where  it  is  adjudged  that 
if  a  creditor  takes  an  absolute  bill  of 
sale  of  the  goods  of  his  debtor  which 
is  fraudulent  against  creditors,  and  the 
debtor  dies,  and  thereupon  the  vendee 
takes  yid  selb  the  goods,  he  is  liable  to 
be  sued  as  executor  of  his  own  wrong 
for  the  debts  of  the  deceased.  Hence 
it  seems  to  follow  that  the  son  was  in 
the  case  in  1  Sid.  liable  to  the  payment 
of  the  debt,  at  least  to  the  extent  of  the 
value  of  the  goods,  as  executor  of  his 
own  wrong,  and  therefore  the  deliver* 
ing  of  the  bond  to  him,  and  giving  him 
an  acquittance,  appears  to  be  a  sufficient 
consideration  to  support  his  promise. 
For  which  reason  that  case  seems  to 
differ  materially  from  the  principal  one. 
So  where  in  assumpsit  the  plaintiff  de* 
clared^  that  the  defendant's  father 
bound  himself  to  the  plaintiff  in  the 
sum  of  400/.  for  the  payment  of  200/., 
and  that  the  father  was  dead,  and  the 
defendant  was  his  son  and  heir,  to 
whom  the  plaintiff  intimated  that  he 
intended  to  sue  him  as  heir  for  the 
debt,  and  thereupon  the  defendant 
in  consideration  of  forbearance  pro* 
mised  to  pay  &c.,  and  upon  non  aS' 
sumpsii  pleaded,  and  a  verdict  for  the 
plaintiff,  it  was  moved  by  Ttvysden  Ser- 
jeant in  arrest  of  judgment,  because  it 
was  not  said  that  the  father  bound  him. 
self  and  his  heirSf  and  therefore  it  did 
not  appear  that  the  defendant  was 
liable  to  an  action,  and  so  the  consi- 
deration void.  But  it  was  adjudged 
that  it  should  be  intended,  it  being 
found  by  the  jury,  according  to  Hob. 
216.  Bidwell  and  Cotton,  and  the  plain- 
tiff  had  judgment,  (but  otherwise  be- 
tween ^ar^cr  and  jPoa;,  T.T.  22  Car. 2. 
K.  B.)  SuPaul  V.  Earl  of  Rivers.  T.  T. 
1656.  K.  B.  cited  in  Sir  T.  Raym.  228. 
But  this  case  being  afterwards  cited  in 


Hunt  V.  Swain^  1  Lev.  165.  S.  C.  Sir 
T.  Raym.  127..  1  Sid.  248.,  the  court 
paid  no  regard  to  it,  and  Twysden  J. 
said,  he  was  counsel  in  it,  and  it  was  at 
the  time  taken  to  be  a  hard  case.  The 
case  of  Hunt  v.  Swain  was  assumpsit 
against  the  heir  on  a  promise,  in  consi- 
deration the  plaintiff  would  forbear  him 
until  Michaelmas,  to  pay  :  After  ver-* 
diet  for  the  plaintiff,,  judgment  was 
staid,  because  it  did  not  appear  that 
the  ancestor  bound  himself  and  his  heirs,. 
and  the  consideration  was  not  to  forbear 
generally,  but  to  forbear  him,  who  did 
not  appear  to  be  chargeable ;  but  it  was 
agreed  that  if  the  declaration  had  been 
that  J.  S*  was  indebted  to  him  and  died, 
and  the  defendant  being  his  executor  in 
consideration  of  forbearance,  promised, 
&c.  as  before,  it  would  have  been  good, 
because  an  executor  is  liable  without 
express  words ;  whereupon  the  plaintiff, 
perceiving  the  judgment  of  all  the 
court  against  him,  prayed  nil  capiat  per 
hiUam,  with  an  intent  to  commence  a 
new  action. 

So  where  the  plaintiff  declared  that 
A,  since  deceased,  was  indebted  to  him 
in  a  certain  sum,  and  after  his  death  in 
consideration  of  the  premises,  and  that 
he  at  the  defendant's  instance,  would 
forbear  and  give  day  of  payment  of  the 
debt,  (not  stating  to  whom  he  was  ^ 
forbear)  the  defendant  promised,  &c.; 
it  was  holden  on  demurrer  to  be  no 
consideration  for  the  promise;  for  a 
promise  can  only  be  sustained  on  con- 
sideration of  benefit  to  the  defendant,  or 
of  detriment  to  the  plaintiff;  and  unless 
there  was  some  person  to  whom  the 
plaintiff  could  have  sued  for  his  debt, 
his  forbearance  was  no  detriment  to 
him.  4  East,  455.  Jones  v.  Ashbum* 
ham.  (a) 

It  b  a  principle  of  law  that  an  exe- 


(a)  [Accordingly,  it  has  been  held 
that  where  a  man,  who  is  neither  the 


executor    nor   administrator,    gives  a 
promissoiy  note,  payable  at  a  future 
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cutor  does  mora  acCuaUy  represent  the 
person  of  his  testator,,  than  the  heir 
does  the  person  of  his  ancestor :  for  if 
a  man  binds  himself^  his  executors  are 
bound,  though  they  aire  not  named; 
but  it  IS  not  saof  the  Iieir.  Co.  Litt 
209  a.  And  as  it  >i»  not  stated  in  the 
prindpal  casei  that  the  ancestor  of  the 
defendant  bouad  himself  and  his  heirSf 
without  which,  there  is  po  cause  of  ac« 
tion  against  the  defendant,  the  declara- 
tion is  defective  in  omitting  so  ma- 
terial an  allegation^  aiid  therefore  the 
verdict  does  not  ctire  it  For  though  a 
verdict  wiU  cure  a  title  which  is  im- 
perfectly or  defectively  steted,  yet,  if 
the  declaration  states  either  a  defective 
title,  or  totally  omits  to  state  any  title 
or  cause  of  action  at  all^  a  verdict  will 
not  cure  such  a  defect.  See  1  Saund. 
S28  e.  Stennel  v.  Hipgg.  It  seems  tiiere- 
fore  that  the  decision  of  the  court  in 
this  case  is  well  founded.  Indeed  it  has 
been  said,  thatlf-amto  binds  himsdf 
and  his  heirs  in  a  bond  and  dies,  and 
afler  the  obligee  sues  the  hdr,  who  has 
no  assets  descended  to  him,  and  the  heir 
in  consideration  *th*it  the  plaintiff  will 


not  sue  him,  promises  to  pay  the  money, 
this  is  no  consideration  to  maintain  an 
assumpsit;  because  the  defendant  was 
not  chargeable  without  assets.  1  Rol. 
Abr.  28.  pi.  57.  Lord  Grt^'s  case. 
But  it  should  seem  that  this  would  not 
now  be  so  considered ;  for  in  the  prin- 
cipal ease  it  appears  that  the  judgment 
was  founded  upon  the  want  of  alleging 
in  the  declaration  that  the  ancestor  had 
bound  himself  and  his  heirs  $  and  if  the 
heir  had  been  liable,  it  seetns  to  follow 
that  forbearance  would  have  been  ad- 
judged a  sufficient  consideration  to 
support  the  promise  without  regarding 
whether  he  had  assets  [or  not  at  the 
time.  And  in  Lord  Gray*8  case,  if  the 
defendant  had  not  any  assets  he  ought 
to  have  pleaded  it  to  the  action  upon 
the  bond  :  but  if,  instead  of  so  doing, 
he  desires  the  obligee  to  [forbear  his 
suit,  and  in  consideration  thereof  pro- 
mises payment,  that  appears  to  be  a 
Sufficient  consideration  :  for  though  the 
forbearance  may  be  of  no  bene/li  to  the 
defendant,  it  might  have  been  attended 
with  a  loss  to  the  plaintiff  not  to  pro- 
ceed in  his  suit,  (b)  ■  So  the  promise  of 


day,  to  a  creditor  of  a  deceased  per- 
son for  the  debt,  .without  any  other 
consideration  for  making  it,  the  pay- 
ment of  the  note  cannot  be  enforced  by 
the  payee,  if,  at  the  time  of  the  making 
thereof,  there  was  no  personal  repre- 
sentative of  the  debtor.  4Mee8.  &  W. 
795.  Nelson  v.  Serh^  reversing  Serle  v. 
WaterworOu    Ibid.  9.] 

{b)  [So  where  the  declaration  stated 
that  one  C  Kennedy  was  indebted  to  the 
firm  of  B.ScS.;  that  the  plaintiff  had 
been  appointed  by  die  Court  of  Chan- 
cery receiver  of  the  debts  of  the  firm, 
whereby  C.  Kennedy  became  liable*  to 
pay  the  plaintiff  when  requested;  that  in 
jconsideration  of  the  premises,  and  that 
theplaintifl^  aasuch  receiver,  ijKOuld  give 


C.  Kennedy  two  months*  time  to  pay, 
the  defendant  promised  to  pay  in  case 
-C.  Kennedy  omitted  to  do  so  within  that 
time ;  and  the  breach  assigned  was  that 
C.  Kennedy  omitted,  and  that  the  de- 
fendant never  paid ;  it  was  held  on  arrest 
of  judgment,  after  verdict,  that  sufficient 
authority  appeared  for  the  plaintiff  to 
contract  and  sue,  and  sufficient  con- 
sideration for  the  defendant's  promise. 
8  Bing.  5.  WiUaits  v.  Ke»inedy.  1  M.  & 
Sc.  35.  S.  C.  Again,  forbearance  by  the 
.plaintiff,  at  the  defendant's  request,  to 
enforce  ^  fi.-  fa,  against  the^oods  of  a 
third  person  ior  60l*i  was  held  a  valid 
consideration  for  the  defendant's  pro- 
mise to  pay  the  plain^ff  107A  m  seven 
dBfSi.    lB.SiAd,6QS^SmUhy.Alffan 
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an  heir,  in  consideration  of  forbearance 
of  a  suit  in  Chancery  to  which  he  was 
not  liable,  will  not  support  an  as- 
sumpsit;  as  where  in  assumpsit  the 
plaintiff  in  his  declaration  stated,  that 
tiiere  were  controversies  between  him 
and  the  defendant  for  the  profits  of 
certain  lands  which  the  defendant's 
father  had  taken  in  his  lifetime;  and 
that  he  had  purchased  a  writ  out  of 
Chancery  against  the  defendant  to  the 
intent  to  exhibit  a  bill  against  him: 
Upon  the  return  of  the  writ  for  the 
said  profits,  the  defendant,  in  con- 
sideration he  should  surcease  his  suit, 
promised  that  if  he  could  prove  that 
his  father  had  taken  the  profits,  or  had 
possession  of  the  land  under  the  title  of 
the  plaintiff's  father,  he  would  'pay  for 
the  profits  of  the  land,  and  averred  that 
he  had  so  proved  it;  and  upon  non 
assumpsit  it  was  found  for  the  plaintiff: 
But  judgment  for  the  defendant;  for 
by  the  court  it  is  no  consideration ;  for 


if  the  father  of  the  defendant  did  take 
the  profits,  that  is  no  reason  why  his 
son  should  answer  for  them;  and  there- 
fore the  suit  is  unjust,  and  the  staying 
of  it  no  good  consideration ;  but  if  the 
suit  had  been  for  evidences,  or  other- 
wise, the  staying  of  it  had  been  a  good 
consideration ;  and  besides  the  plaintiff 
did  not  allege  that  he  was  heir  or  execu- 
tor, and  so  had  no  colour  to  charge  him; 
and  if  it  had  been  so  alleged,  yet  it  was 
no  cause  to  charge  him  for  a  personal 
tort.  Cro.£liz.206.  Toohy  v.  Windham. 
But  with  respect  to  executors^  if  a 
creditor  forbears  at  their  request  to  sue 
them,  that  is  considered  as  a  sufiicient 
consideration  to  charge  them  de  bonis 
propriisy  whether  they  had  assets  or  not 
at  the  time  of  the  promise,  and  there- 
fore it  is  not  necessary  to  aver  in  the 
declaration  that  they  had  assets.  As  if 
A.  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that 
he  intends  to  sue  him  for  the  debt, 


A  promise  by  a  bankrupt  to  pay  a  cre- 
ditor in  full  after  the  lapse  of  a  certain 
time,  if  he  would  prove  under  the  com- 
mission, is  bad.  for  want  of  considera- 
tion ;  7  A.  &  E.  108.  BreaUy  v.  Andrew, 
2  N.  &  P.  114-.  S.  C. ;  though  it  might, 
perhaps,  be  otherwise  if  the  creditor  could 
either  bring  trover,  or  sue  for  money 
had  and  received,  and  the  bankrupt  pro- 
mised to  pay,  in  consideration  that  the 
creditor  would  waive  the  toirt,  and  prove 
under  the  commission  as  for  a  debt. 
Ibid.  See  also  4  B.  &  C.  8. 14.  Davis  v. 
Morgan.  6  D.  &  R.  42.  S.  C.  But  an 
agreement  to  pay  a  sum  of  money  and 
perform  other  terms  in  consideration 
that  the  plaintiff  will  proceed  no  further 
with  a  petition  against  the  return  of  a 
member  of  Parliament  on  the  ground  of 
bribery,  is  illegal  and  cannot  be  en- 
forced. 4  Mees.  &  W.  361.  Coppock  v. 
Bower.  The  law  is  the  same  as  to 
an  agreement  by  the  defendant  to  pay 


money  or  do  other  acts,  in  consideration 
that  the  plaintiff  will  stop  a  prosecution 
for  a  felony.  But  with  respect  to  mis- 
demeanors, a  distinction  has  been  taken 
between  such  offences  as  are  crimes  of 
a  public  nature,  and  such  as  are,  though 
indictable,  capable  also  of  being  made 
the  subject  of  a  suit  for  the  recovery  of 
damages  by  the  prosecutor;  for  as  to 
the  latter,  a  compromise  of  the  prosecu- 
tion may  form  a  good  consideration 
for  a  promise  ;  but  as  to  the  former, 
such  compromise  is  illegal  and  void, 
even  though  entered  into  with  the  sanc- 
tion of  the  judge  before  whom  the  trial 
IS  about  to  be  had.  Keir  v.  Lteman. 
Q.  B.  T.  T.  1844.  See  further  as  to 
what  forbearance,  and  by  whom,  is  a 
sufficient  consideration,  ant^.  Vol.  I. 
p.  210.,  et  seq.,  notes  to  Forth  y.  Stan^ 
ion.  11  M.  &  W.  641.  Edwards  v. 
Baugh*2 
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whereupon  the  executor  promises,  ia 
consideration  that  the  plaintiff  will  for- 
bear him  for  a  reasonable  time,  to  pay 
him,  aqd  A*  accordingly  forbears  tQ 
sue  him  for  a  reasonable  time,  that  is 
a  good  consideration  to  charge  the  de- 
fendant, in  an  action  upon  the  case,  oat 
of  his  own  estate,  without  assets ;  for  by 
this  promise  it  is  intended  as  well  to 
forbear  to  sue  the  executor  as  to  forbear 
the  debt ;  and  a  forbearance  of  a  suit  is 
a  good  consideration  without  assets  at 
the  time  of  the  promise.  1  Rol.  Abr. 
24.  pi.  SS.  upon  a  demurrer,  where  the 
defendant  pleaded  that  he  had  no  assets 
when  the  promise  was  made.  So  if  a 
man  declares  upon  a  promise  against 
an  administrator  that  the  intestate  was 
indebted  .to  him  in  10/.  by  bond,  and 
died,  and  the  defendant,  being  his  ad- 
ministrator, in  consideration  of  the  pre- 
mises, and  that  the  plaintiff  ktou/c^  spare 
him  till  such  a  time  after,  promised  to 
pay  him  the  debt,  and  avers  that  he 
spared  him  till  the  time,  and  the  de- 
fendant had  not  paid  him,  &c.  though 
he  did  not  say  that  he  would  spare  him 
the  debty  or  to  sue  him,  yet  it  shall  be 
so  intended,  and  therefore  the  considera- 
tion is  good.  1  Rol.  Abr.  15.  pi.  3.  So  it 
was  said  by  Hale  C.  J.  that  though  a 
bare  accounting  by  the  executor  with  a 
creditor  of  his  testator  will  not  bind  the 
executor  to  pay  de  bonis  propriisy  yet  a 
promise  in  consideration  of  forbearance 
will.  2  Lev.  122.  Haioes  v.  Smith.  Also 
where  the  plaintiff  having  a  debt  owing 


to  him  from  the  testator  on  a  simple 
contract,  the  executor  in  consideration 
the  plaintiff  would  forbear  to  sue  him 
until  such  a  time,  promised  to  pay,  and 
the  plaintiff  averred  that  he  did  forbear 
accordingly,  this  is  a  good  promise; 
but  if  the  heir  had  promised,  on  for- 
bearance of  the  suit,  to  pay  this  debt, 
net  assumpsit  would  have  lain  against 
him,  because  without  consideration,  for 
the  heir  is  not  chargeable  to  any  debt 
without  specialty.  Yelv.  55^  56.  Fish 
v.  Richardson.  Cro.  Jac  47*  S.  C.  So 
where  in  assumpsit  the  plaintiff  declared, 
that  J.  S.  devised  a  legacy  to  him,  and 
made  the  defendant  executor,  and  the 
plaintiff  intending  to  sue  him  for  the 
legacy,  the  defendant,  in  consideration 
of  forbearance,  promised  to  pay  him ; 
the  defendant  pleaded  divers  bonds 
and  judgment,  and  no  assets  ultra,  upon 
which  the  plaintiff  demurred,  and  had 
judgment,  without  argument ;  for  it  is 
not  material  whether  he  had  assets  or 
not,  for  Uie  is  charged  upon  his  own 
promise,  in  consideration  of  forbear- 
ance ;  and  a  forbearance  of  a  suit  for 
a  legacy  is  a  sufficient  consideraUon. 
2  Lev.  S.  Davis  v.  Reyner.  S.  C. 
1  Vent.  120.  2  Keb.  758.,  in  which  last 
book  it  is  said,  that  if  it  had  appeared 
by  the  declaration  that  the  plaintiff 
had  no  cause  of  action,  the  forbearance 
would  not  be  sufficient :  See  5  T.  R. 
690.  Deehs  v.  Strutt,  that  no  action 
at  law  lies  for  a  legacy  (c):  But  in 
this  case  the  forbearance  might  have 


(c)  S.  P.  per  Lord  Kenyon  C.  J. 
Peake's  N.  P.  103.  Farish  v.  Wilson. 
But  if  there  be  a  bequest  of  a  specific 
chattel,  whether  personal  or  real,  upon 
the  assent  of  the  executor,  the  interest 
in  it  vests  in  the  legatee,  so  as  to  enable 
him  to  recover  it  by  an  action  at  law. 
S  East,  120.  Doe  v.  Guy.  See  ant^ 
Vol.  L  p.  280  e.  note  (5).    And  it  seems 


that  a  legacy  payable  out  of  land  may 
be  recovered  by  action  against  the  heir 
or  terre  tenant.  2  Salk.  415.  JEwer  v. 
Jones.  2  Sid.  21.  Butler  v.  Butler. 
[But  see  5  M.  &  W.  SIS.' Brai^waite 
V.  Skinner,  from  which  it  appears  that 
such  a  legacy,  in  order  to  be  recoverable 
at  law,  must  be>  at  ail  events,  such  an 
interest  as  the  law  notices,  and  not 
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been  to  sue  ia  Chanceryi  or  in  the 
ecclesiastical  court,  for  the  legacy,  and 
then  the  consideration  may  perhaps  be 
a  good  one.  So  if  A.  tegether  with  B. 
is  bound  to  C,  for  the  proper  debt  of 
B.y  and  A,  pays  the  money,  and  B. 
dies  and  makes  2).  his  executor,  and  D, 
in  consideration  that  A.  will  forbear  to 
sue  him  until  such  a  time,  promises  to 
pay  him,  this  is  a  suificieot  consider- 
ation to  support  the  promise.   1  Sid.  89. 


Scott  V.  Stevens*  So  if  an  executor  be 
indebted  to  •/•  S,  in  100/«  who  demands 
the  money,  the  executor  is  chargeable 
only  in  respect  of  assets,  and  not  other- 
wise; but  if  he  promises  to  pay  the 
debt  at  a  future  day^  it  becomes  his  own 
debt^  and  to  be  satisfied  out  of  his  own 
estate,  Yelv.  11.  Goring  y.  Goring,  See 
Cro.  £liz«  91.  Trevenian  v.  HoweiL  I 
Vez.  126.  Reech  y.Kennegal.(d)  How- 
ever, though  the  executor  should  pro* 


a  mere  equitable  right]  In  Doe  v.  Gug, 
Lawrence  J.  is  reported  to  have  said, 
that  ''  what  was  said  by  the  court  in 
«*  Decks  V.  Strutty  must  be  taken  with 
*'  relation  to  the  case  then  before  them, 
<'  which  was  an  action  for  a  legacy  not 
<<  founded  upon  any  express  assent  of  the 
<<  executor,  but  endeavoured  to  be  sup- 
<<  ported  upon  an  implied  assent  in  law,. 
<<  on  account  of  a  sufficiency  of  assets^ 
"  which  implication  the  court  held  that 
"  they  could  not  raise."  It  does  not 
therefore  appear  to  have  been  decided 
that  Bja,  action  will  not  lie  against  an 
executor  upon  an  express  promise  by 
him  in  consideration  of  assets,  or  upon 
an  express  admission  by  him  that  he 
has  money  in  his  hands  for  the  pay- 
ment of  such  legacy.  On  the  contrary 
the  cases  of  Atkins  v.  ETt//,  Cowp.  284. 
and  Hawkes  v.  Saunders^  Ibid.  289.,  are 
authorities  to  show  that  an  action  will 
lie  on  an  express  promise,  and  1  B.  &  B. 
219.,  Gorton  v.  Dyson^  that  an  action 
for  money  had  and  received  will  lie 
upon  an  admission.  [However,  the 
judgment  of  Lord  Kenyon  in  Decks  v. 
Strutt  has  been  generally  considered  as 
unqualified  decision  that  an  action  at 
law  cannot  be  maintained  for  a  legacy. 
7  B.  &  C.  544.  per  Littledalc  J.  And 
in  Jones  v.  jTawTier,  7  B.  &  C.  542.  1 
M.  &  R.  420.  S.  C,  it  was  held  that  an 
action  at  law  for  a  distributive  share  of 
an  intestate's  property  cannot  be  main« 


tained  against  the  personal  represen- 
tative, although  he  may  have  expressly 
promised  to  pay.  Still  the  executor 
may,  by  arrangement  with  the  legatees, 
cease  to  hold  the  money  bequeathed  in 
his  character  of  executor;  in  which 
case  he  is  clearly  liable  to  be  sued  at 
law.  1  Moo.  &  P.  209.  Gregory  v. 
Barman.  2  Cr.  &  M.  700.  Hart  v. 
Minors,  1  Moo.  &  P.  8.  Mocrt  v* 
Moessard,  2  Bing.  N.C.  145.  JRose  v. 
Savory.  2  Scott,  199.  S.C.  4  Tyrw. 
806.  Wasney  Y.Eamshaw.  3  A.  &  E. 
99.  Roper  v.  Holland,  4  Nev.  &  M. 
868.  S.C.] 

{d)  [So  B,  having  died  indebted  to 
G,  for  work  and  labour  done,  his  exe- 
cutors signed  the  following  memoran- 
dum on  the  back  of  6r.'s  account— <^ 
"  Mr.  G,  having  consented  to  wait  for 
"  the  payment  of  the  within  account, 
'<  we,  as  the  executors  of  J9.,  engage  to 
"  pay  Mr.  Cr.  interest  for  the  same,  at 
<*  5L  per  cent,  until  the  same  is  set- 
'<tled:"  and  it  was  held  that  the 
executors  were  personally  liable  to  pay 
the  debt  and  interest  3  Sim.  543. 
Bradly  v.  Heaih,  So  where  two  exe- 
cutors gave  a  promissory  note  to  the 
plaintifi'  in  the  following  words — "As 
"  executors  to  the  late  T,  T,  we  seve- 
"  rally  and  jointly  promise  to  pay  to 
"  N,  C,  the  sum  of  200/.  on  demand, 
<^  with  lawful  interest  for  the  same ;"  it 
was  held   that  they  were  personally 
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mise  upon  a  sufficient  consideration  to 
pay  the  debt  of  his  testator,  3'^et  his 
promise  is  not  binding  upon  him  by  the 
statute  of  frauds,  29  Car.  2.  c.  3.  s.  4^^ 
unless  St  be  in  writing.  See  1  Saund.2I0, 
211.  ForA  v.  Stanion,  notes,  (1),  (2). 
But  a  bare  promise  to  pay  by  the  exe- 
cutor, does  not  make  him  liable  to  an- 
swer out  of  his  own  estate,  but  he  is 
still  chargeable  only  as  executor,  and  to 
the  extent  of  the  assets  in  his  hands,  in 
the  same  manner  as  he  would  have  been 
bad  no  such  promise  been  made.  And 
as  we  have  already  seen,  (1  Saund.  211. 
note  (2))  it  makes  no  difference,  though 
the  executor  had  made  such  promise  in 
writing.  This  point  was  fully  established 
in  Rann  v.  HugheSy  both  in  the  Exche- 
quer Chamber  and  Hofise  of  Lords.  7 
T.  R.  S50.  note  (a).  7  Brown.  P.  C.  556. 
S.C. 

Upon  the  principle  that  there  was  no 
cause  of  action  against  the  defendant  at 
the  time  of  the  promise,  and  therefore 


forbearance  no  consideration,  Pratt 
C.J.  held  that  an  action  would  not 
lie  against  a  married  woman,  who  gave 
a  promissory  note  as  a  feme  sohy  and 
after  her  husband's  death,  in  consider- 
ation of  forbearance,  promised  to  pay 
it ;  and  though  it  was  insbted,  that  the 
defendant  being  under  coverture  at 
the  time  of  giving  the  note,  it  was 
voidable  for  that  reason;  but  by  her 
subsequent  promise,  when  she  was  of 
ability  to  make  a  promise,  she  had 
made  herself  liable,  and  the  forbearance 
was  a  new  consideration  ;  yet  the  C.  J. 
held  the  contrary,  and  that  the  note 
was  not  barely  voidable,  but  absolutely 
void ;  and  forbearance,  where  originally 
there  was  no  cause  of  acUon,  is  no  con- 
sideration to  raise  an  ossumpsiL  But 
he  said  it  might  be  otherwise  where 
the  contract  was  but  voidable :  And  so 
the  plaintiff  was  called.  1  Str.  94.  Loyd 
y,Lee'.(e)  So  a  promise  to  revive  a 
security  which  is  void  in  its  creation, 


Kable  on  the  instrument,  upon  the 
ground  that  the  promise^  from  the  cir- 
cumstatice  of  interest  being  added,  ne- 
cessarily imported  a  payment  at  a  future 
day ;  and  an  executor,  promising  to  pay 
a  debt  at  a  future  day,  makes  the  debt 
his  own.  2  B.  &  B.  460.  Child  v. 
Monins.  5  Moore,  281.  S.  C.  See 
also  1  Cr.  &  J.  231.  Ridout  v.  Bris- 
tow.  But  see  2  M.  &  W.  461.  Norton 
V.  EltamJ} 

{e)  But  where  the  declaration  al- 
leged that  the  defendant,  a  married 
woman,  having  a  settlement  of  lands  to 
her  separate  use  during  coverture,  with 
an  absolute  power  of  disposing  of  tliem 
by  will,  gave  a  bond  to  the  plaintiff  to 
secure  money  lent  by  him  to  a  third 
person  at  her  request,  and  after  her 
husband's  death,  in  consideration  of  the 
premises,  promised  that  her  -  executors 
should  settle  the  bond,  it  was  held  that 


an  liction  would  lie  against  her  exe* 
cutors  on  such  promise,  since  there  was 
a  good  moral  consideration  for  the  pro- 
mise ;  although  if  it  had  been  laid  in 
the  declaration  that  the  promise  was 
made  in  consideration  of  forbearance, 
the  action  would  have  failed,  on  the 
authority  of  Lot/d  v.  Lee,  and  Barber  v. 
Fox.  5  Taunt.  36.  Lee  v.  Muggeridge. 
But  though  a  moral  obligation  be  a 
good  consideration  for  an  express  pro- 
mise, it  has  never  been  carried  further, 
so  as  to  raise  an  implied  promise  in  law. 
Therefore  where  a  pauper  belonging  to 
the  parish  of  B.  was  taken  suddenly  ill 
m  the  parish  of  A.,  and  money  was  laid 
out  by  A.  in  his  cure,  it  was  held  that 
there  was  no  implied  promise  on  the 
part  of  B.  to  reimburse  A.  2  East,  505. 
Atkins  V.  Banwell.  Watson  v.  Turner, 
Bull.  N.P.  129.,  has  been  cited  as  an 
instance  of  a  moral  consideration  sup- 
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is  Toidy  though  if  it  were  only  voidable, 
the  subsequent  promise  may  revive  it. 
As  where  all  the  creditors  of  an  insol- 
vent consented  to  accept  a  composition 


for  their  demands  upon  an  assignment 
of  his  effects  by  a  deed  of  trust,  to 
which  they  were  all  parties,  and  one  of 
them,  before    he    executed,    obtained 


porting  a  promise,  in  which  a  surgeon 
having  attended  a  pauper  without  any 
direction  from  the  overseer,  the  latter 
promised  to  pay,  and  it  was  held  a  good 
promise :  but  this  case,  as  is  observed  in 
Selwyn's  N.  P.  57.  tit  Assumpsit,  may 
be  supported  on  strict  legal  principles^ 
without  resorting  to  the  doctrine  of 
moral  obligation ;  for  it  is  pkdn  that  the 
overseer  is  bound  by  law  to  afford  me-^ 
dical  assistance  to  a  sick  pauper,  and 
the  parish  in  which  the  sick  pauper  is 
found  is  liable.  4  M.  &  S.  275.  Lamb 
V.  Bunce.  [5  B.  &  C.  738.  Tamlinsan 
V.  BenialL  8  D.  &  R.  493.  S.  C\  See 
also  5B.&C.  746.  note  (a).  Geniv. 
Tompkins.  1  D.  &  R.  541.  S.  C] 
Where,  however,  a  pauper  is  resident 
in  another  parish,  but  receives  relief 
from  his  own,  and  is  attended  by  a 
surgeon,  there  is  both  a  legal  and  moral 
obligation  in  the  parish  to  which  he  be- 
longs to  pay  the  surgeon.  1  B.  &  A. 
104.  Wififf  V.  MiU.  [See  1  Cr.  &  M. 
810.  Paynter  v.  WilHams.  Ibid.  819. 
pet  Bayley  B.  See  also  7  M,  &  W. 
600.  Hawtayne  v.  Bourne^  per  Alder- 
son  B.]  And  where  orders  of  removal 
are  made  and  suspended,  under  35  * 
Geo.  3.  c.  101.  (which  cannot  be  in  the 
case  of  casual  poor,  10  East,  25.  Bex  v. 
Sl  James' Sy  Bury.  4  B.  &  A.  660. 
jFfea?  V.  St.  Lawrence,  Ludlow  [see  4  A. 
Sc  E.929.  Bex  v.  The  Inhabitants  of  Old- 
land.  6  N.  &  M.  529.  S.  C.]),  the 
parish  to  which  the  pauper  belongs  is 
liable.  See  further  as  to  a  moral  obli- 
gation being  a  sufficient  consideration 
for  a  promise,  3  B.  &  P.  247.  WennaU 
V.  Adney^  and  the  note  of  the  learned 
reporters  in*  that  case,  [The  conclusion 
arrived  at  in  that  note  has,  it  a  Iftte 


case,  been  deliberately  pronounced  to 
be  correct  in  general,  viz.  ^*  that  an  ex- 
"  press  promise  can  only  revive  a  pre- 
**  cedent  good  consideration,  which 
''might  have  been  enforced  at  law 
^  through  the  medium  of  an  implied 
<<  promise,  had  it  not  been  suspended 
^  by  some  positive  rule  of  law ;  but  can 
**  give  no  original  cause  of  action,  if 
^*  the  obligation,  on  which  it  is  founded,^ 
"  never  could  have  been  enforced  at 
*<  law,  though  not  barred  by  any  legal 
^  maxim  or  statute  provision.**  11  A. 
&  E.  438.  447.  Eastwood  v.  Kenyon, 
3  P.  &  D.  276.  S.  C.  The  case  above 
cited  of  Lee  v.  Muggeridge  is  decidedly 
at  variance  with  this  doctrine,  and  its 
authority,  though  it  has  nev6r  been  ex- 
pressly overruled,  has  been  much  shaken 
by  later  cases;  See  2  B.  &  Ad.  811. 
Litdefield  Y.  Shee.  8  A.  &  E.  467. 
Meyer  v.  Haworth.  3  N.  &  P.  462.  S.  G. 
1 1  A.  &  E.  411. 415.  Mbnhman  v.  Shep- 
herdson.  3P.&D.182.  S.C.  9M.&W. 
501.  Jennings  v.  Brown,  per  Parke  B.] 
Upon  the  same  principle  of  moral 
obligation,  an  express  promise  to  pay  a 
debt,  for  which  the  remedy  is  takeri 
away  by  statute,  as  in  cases  of  insol- 
vency or  bankruptcy,  is  binding  without 
any  new  consideration.  Cowp.  544. 
Trueman  v.  Fenton.  [A  promise  to 
pay  a  debt  contracted  during  infancy, 
appears  to  stand  on  the  same  ground. 
See  1  Smith's  L.  C.  375,  376,  citing  1 
Str.  690.  Southerton  v.  Whitloche. 
However,  in  a  recent  case  the  Court  of 
Exchequer  regarded  it  as  doubtful 
whether  the  ratification  of  an  infant's 
promise  operated  as  a  new  contract,  the 
consideration  being  the  moral  duty,  or 
liHi^ther  it  was  to  be  treated  as  an  act 
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from  the  insolvent  a  promissory  note  for 
the  residue  of  his  demand  by  refusing  to 
execute  until  such  note  was  made;  it 
was  adjudged  that  the  note  was  void 
in  law^  as  a  fraud  on  the  rest  of  the 


creditors ;  and  a  subsequent  promise  to 
pay  it  was  a  promise  without  consider- 
ation»  which  would  not  maintain  aa 
action.  2T.R.763;  Coekshott  v.  Ben- 
nett. (/) 


giving  validity  to  an  otherwise  invalid 
contract,  and  removing  the  bar  of  in-* 
fancy*  11  M.  &  W.  256.  263*  Wil^ 
Hams  v.  MooTf  in  which  case  it  was  held 
that  an  account  stated  by  an  infant  may 
be  ratified  by  him  after  attaining  his 
age.  —  With  respect  to  a  debt  barred 
by  an  Insolvent  Act>  the  legislature 
^see  1  &  2  Vict.  c.  1 10.  s.  91.)  has  now 
interfered,  and  the  insolvent  cannot  be 
made  liable  on  a  new  contract  to  pay  the 
old  debt.  See  1  Cr.  &  M.  30.  Evans 
v.  Williams.  3  Tyrw.  226.  S.C-  11 
A.  &  £.  1027.  Sheerman  v.  Thompson. 
3P.  &D.  656.  S.C.  And  no  action 
can  be  maintained  on  a  promise  to  pay 
a  debt  barred  by  bankruptcy,  unless 
such  promise  be  made  in  writing,  signed 
by  the  bankrupt,  or  by  some  person 
authorized  ia  writing  by  such  bank, 
rupt  (6G.  4.  c*16.  8.131.);  nor  on 
any  promise  to  pay,  or  ratification  of,  a 
debt  contracted  during  infancy,  unless 
such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the 
party  to  be  charged  therewith  (9  G.  4. 
al*.  s.  5.)]. 

But  the  promise  must  be  unequivo- 
cal ;  1  Stark.  370.  Fleming  v.  Haynes. 
4?  Taunt.  613.  Muchlow  v.  St,  George. 
5  Esp.  198.  Lynbuy  v.  Weightman  [13 
Price,  667.  Brook  v.  Wood]  ;  and  if 
conditional,  it  must  be  so  declared  on, 
and  the  plaintiff  must  show  the  con- 
dition performed.  1  Chitt  Rep.  609. 
Campbell  v.  SeweU.  2  H.  BL  116.  Bes- 
ford  V.  Saunders.  [However,  it  may  be 
observed  that  with  respect  to  a  condi- 
tional promise  to  pay  a  debt  barred  by 
the  Statute  of  Limitations,  (which  seems 
likewise  to  stand  on  the   grouud  of 


moral  obligation,)  the  plaintiff  need  not 
declare  specially^  but  may  recover  on  a 
declaration  in  the  ordinary  form  upon 
giving  such  proof  as  satisfies  the  con- 
dition. 3  M.  &  W.  90. 107.  112,  113. 
Irving  v.  Veitch,'] 

And  it  is  held  in  K.  B.  that  the  de- 
fendant cannot  be  arrested  on  such 
subsequent  promise.  3  M.  &  S»  595. 
Wilson  v.  Kemp.  [1  B.  &  C.  116. 
Peers  v.  Gadderer.  2  D.  &  R.  24a 
S.C]  Secus  in  C.B.;  6  Taunt  563. 
Norton  v.Moggridge;  [and  in  the  Ex- 
chequer. 8  Price,  526.  Blachboum  v. 
Ogle.  Ibid.  531.  note.  Drew  v.  Jefferies., 

The  moral  obligation  which  a  father 
is  under  to  provide  for  his  child  im- 
poses on  him  no  liability  to  pay  the 
debts  incurred  by  the  child ;  and  he  is 
not  so  liable,  unless  he  has  given  the 
child  authority  to  incur  them,  or  has 
contracted  to  pay  them ;  6  M.  &  W. 
482»  Mortimore  v.  Wright.  9  C.  & 
P.  497.  Seaborne  v.  Maddy ;  though 
very  slight  evidence  has  been  admitted 
to  go  to  the  jury  as  proof  of  his  having 
given  authority.  2  Stark.  501.  Baker 
V.  Kem.  1  C.  &  P.  1.  Blackburn  v. 
Mackey.  3  C.&F.S6.  Nichols  v.  Allen. 
6  A.  &  E.  718.  Law  y.  Wilkin.  1  N.  & 
P.  697.  S.C.  Whether  a  father,  desert- 
ing  his  infant  child,  is  liable  in  assumpsit 
to  a  person  who  supplies  the  child  with 
necessaries,  no  further  proof  of  contract 
being  given^  appears  to  be  an  unsettled 
question.  4  A.  &  E.  899.  Urmston  v. 
Newcomen.    6  N.  &  M.  454.  S.C] 

The  consideration  to  support  an  as- 
sumpsit must  move  from  the  plaintiff* 
1  Vent  6.  Bourne  v.  Mason.  1  Str.  592. 
Crow  v.  Rogers.     [4  B.  k  Ad.  433. 
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Priee  v.  Eastwt.  1  N,  &  M.  303.  S.  C. 
5  A.  &  E.  548-  Lilly  v.  Hays.  1  N.  & 
P.  26.  S.C.]  Must  be  such  as  he 
has  the  means  of  performing  or  causing 
to  be  performed.  2  Lev.  16L  Harvey 
V.  Gibbons.  [10  Bing.  540.  Haslam 
V*  SAerwoocL  4  M.  &  Sc.  434.] 
Must  not  contravene  any  rule  of  the 
common  law,  the  express  provisions  of 
any  statute,  or  the  general  policy  of  the 
law.  3  Taunt  226.  ScoU  v.  Gillmore. 
11  East,  300.  Law  y.Hodson,  5  B.  &  A. 
241.  Bumyeat  v. Hutchinson.  [8  B.  &  C. 
421.  Murray  v.Eeeves.  2M.  &  R. 423. 
S.C.    5Bing.l^.C.S4ihJonesy.Waile. 

7  Scott,  317.  9  CL  &  F.  101.  S.C.  6 
fiing.  N.C.  174.  Staines  v.  Wainwright. 

8  Scott,  280.  S.C  2  Cr.  &  M.  451. 
Tahram  v.  Freeman.'^  Nor  be  con- 
taminated with  any  illegal  transaction. 
Cowp.341.  Holman  Y.Johnson.  3T.R. 
454.  Biggs  v.  Lawrence.  4T.R.466. 
Clugas  V.  Penaluna.  5  Taunt.  181. 
Hodson  V.  Temple.  1  M.  &  S.  593. 
Langton  v.  Hughes.  6  T.  R.  405.  Booth 
V.  Hodgson.  2  H.  Bl.  379.  Mitchell  v. 
Cockbume.  2  B.  &  P.  371.  Aubert  v. 
Maze.  I  Taunt  6.  Branton  v.  Toddy. 
Park  on  Insurance,  8.  Sullivan  v. 
Greaves.  4  Burr.  2069.  Faikney  v. 
JReynofis.  3  T.R.  418.  Petrie  v.  Han- 
way.  3  Taunt  6.  Webb  v.  Brooke. 
8  T.  R.  600.  Child  v.  i!for%,  3  Ves. 
373.  Bx  parte  Mather.  14  Ves.  192. 
Bx  parte  Daniels.  1  Ball.  &  Beat  366. 
Ouley  V.Brown.  1  B.  &  P.  554.  Light- 
foot  V.  Tenant.    1  B.  &  P.  296.  Farmer 

y.  Russell.  6  T.R.  61.  Steers  y.  Lash- 
ley.  13  Ves.  313.  Bx  parte  Bulmer. 
2  Str.  1249.  Batjeau  y.Walmsley.  2 
Wils.309.  Alchinbrooky.Hall.  7  T.R. 
630.  Brown  v.  Turner.  1  M.  &  S.  751. 
Bx  parte  Bell  and  Ot/iers.  4  Taunt 
165.  Clayton  v.  IHlly.  7  Taunt  246. 
Simpson  v.  Bloss.  3  B.  &  A.  179. 
Cannan  v.  Bryce.  [2  Bing.  N.  C.  634. 
Shachell  v.  JRosier.  3  Scott,  59.  S.C. 
5  Bing.  N.C.  666*  Gas  Light  Company 
y.  Tumor.    7  Scott,  779*  S.C^  6  Bing. 


N*C.  324.  8  Scott,  609.  S.C.  in  Cam. 
Scacc.  3  M.  &  W.  434.  M'Kinnell  v. 
Robinson.  See  also  the  cases  collected 
antg,  Vol.  I.  p.  309  b.c.  note  (ft).] 

Nor  with  any  fraudulent  transaction ; 
see  the  next  note :  nor  be  of  an  im- 
moral nature.  Crisp  v.  Churchill.  Sel- 
wyn's  N.  P.  p.  68.  tit  Assumpsit  Ibid. 
Howard  v.  Hodges.  1  Esp.  13.  Girar- 
day  V.  Richardson.  4  Esp.  97-  Fores  v. 
Joknes.  [Ry.  &  M.  251.  Jennings  v. 
Throckmorton.  Ibid.  337.  PopleU  v* 
Stockdale. 

If  part  of  a  consideration  be  noierely 
voidf  the  contract  may  be  supported 
by  the  residue  of  the  consideration,  if 
good  per  se  ;  2  Cr.  M.  &  R.  48.  King  v* 
Sears.  5  Bing.  N.C.  341.  Jones  v. 
Waiu.  7  Scott,  317.  S.C.  2  Q.B.851. 
Thomas  v.  Thomas.  2  G.  &  D.  226. 
S.  C. ;  but  if  any  part  of  the  consider- 
ation be  illegalj  it  vitiates  the  whole. 
1  Bing.  N.C.  662.  Waiie  y.  Jones,  per 
Tindal  C.J.  5  Bing.  N.C.  351.  per 
Patteson  J.  2  Bing.  N.C.  635.  646. 
Shachell  v.  Rosier.  3  Scott,  59.  S.C. 
See  also  1  B.  &  Ad.  912.  Rex  v.  Inha- 
bitants of  North  Wingfield.  1 1  A.  &  E. 
1027.  Sheerman  v.  Thompson,  3  P.  & 
D.656.  S.C.] 

Subject  to  these  restrictions  "  any 
*<  act  of  the  plaintiff  from  which  the 
"  defendant  or  a  stranger  derives  a 
'^  benefit  or  advantage,  or  any  labour, 
^^  detriment,  or  inconvenience  sustained 
<<  by  the  plaintiff,  however  small  the 
"  benefit  or  inconvenience  may  be,  is  a 
*^  sufficient  consideration,  if  such  act  is 
«  performed,  or  such  inconvenience  suf- 
"  fered  by  the  plaintiff,  with  the  con- 
''  sent,  express  or  implied,  of  the 
^'  defendant,  or  in  the  language  of 
"  pleading,  at  the  special  instance  and 
"  request  of  the  defendant.'*  Selwyn's 
N.  P.  tit  Assumpsit  46.  1  Taunt  523. 
Williamson  v.  Clements.  4  Taunt  611. 
Bailey  v.  Crofi.  [1  Bing.  N.C.  49a 
Wilkinson  y.Oliveira.  1  Scott, 461. S.C. 
1  Cr.  M.  &  R.  422.    Peate  v.  JMcken. 
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5  Tyrwh.  116.  S.C.  8  A.&  E.  74S. 
Bambridge  v.  Firmstone,  1  P.  &  D.  2. 
S.  C.  1 0  A.  &  £.  309.  Haigh  v.  Brooks. 
2  P.  &  D.  477.  4  P.  &  D.  288.  S.C. 
11  A.  &  £.  983.  Sk&Ue  v.  Beak.    S  P. 

6  D.  597.  S.C.  2  aB.  851.  Uumaa 
V. Thomas.  2G.&D.226.  S.C]  5B. 
&  A.  117*  Longridge  Y.  DormUe  ;  in 
which  last  case  the  coDsideration  was 
the  giving  up  a  litigated  point,  which 
was  in  truth  against  the  plaintiiF.  See 
also  2  Taunt.  59.  Hill  v.  Bislwp  of 
Exeter.  [6  Bing.  754.  Stracy  v.  Bagih 
of  England.  4M.&P.639.  S.C.  See 
further  on  this  question,  1  A.  &  £.  106. 
Wilkinson  v.  Byers.  S  N.  &  M.  853. 
S.  C.  2  B.  &  Ad.  889.  Waiters  v.  Smith. 
3M.  &  W.  651.  AUee  y.Backhousey  per 
Parke  B.  10  A.  &  E.  309.  Haigh  v. 
Brooks.  2P.&D.477.  4P.&D.288. 
S.C.  10  A.&  E.  323.  Brooks  v.  Haigh. 
11  M.  &  W.  641.  Edwards  v.  Baugh.'] 
But  the  consideration  must  be  of  some 
value;  3  Leon.  88.  Smith  v.  Smith.  1 
Rol.  Abr.23.  pi.  29.;  and  the  mere  doing 
what  the  plaintiff  was  bound  in  law  to 
do  is  not  sufficient ;  Peake,  72.  Harris 
V.  Waison ;  2  Camp.  317.  Stilk  v.  Mey- 
rick;    [2 Stark.  361.   Carter  v.  Hali. 

5  Bing.  N.C.  341.  351.  356.  358,  359. 
Jones  Y.  Waits..  8  M.  &  W.  790.  797. 
Jackson  v.  Cobbin.  but  see  3  Mann.  & 
Gr.  842.  Clutterbuck  v.  Coffin.  4  Scott, 
N.R.  509.  S.C. ;]  nor  natural  love  and 
affection ;  Cro.  Eliz.  755.  Bret  v.  J  S. 
et  ux.;  nor  past  cohabitation,  unless  the 
plaintiff  was  seduced  by  the  defendant ; 
4  B.  &  A.  650.  Binnington  y.  WaUis  ; 
[and,  according  to  the  doctrine  esta- 
blished by  Eastwood  Y,  Kenyon  (vide 
supra,  p.  137/),  the  seduction  would 
make  no  difference ;  see  Accord.  9  M. 

6  W.  501.  per  Parke  B.:  but  where  the 
reputed  father  of  a  bastard  promises  to 
pay  the  mother  an  annuity  if  she  will 
maintain  the  child,  the  maintenance  is 
a  sufficient  consideration.  9  M.  &  W. 
496w*  Jennings  y.  Brown. 

It  has  been  supposed  that  if  the  one 


party  never  were  bound  on  his  part  to 
do  die  act  which  forms  the  consider- 
ation for  the  promise  of  the  other,  the 
agreement  is  void  for  want  of  mutuality. 
Chitt.  Contr.  15.  Sd  ed.  But  this  pro^ 
position  appears  to  be  stated  too  broad-^ 
ly,  and  must,  be  confined,  it  should 
seem,  to  those  cases  where  the  want  of 
mutuality  would  leave  one  party  with* 
out  a  valid  or  available  consideration 
for  his  promise.  4  Mann.  &  Gr.  860. 
896.  Arnold  v.  The  Mayor  of  Poole. 

5  Scott,  N.  R.  741. 776.  S.  C.  For  there 
are  many  cases  of  contracts  not  mutually 
binding  at  the  time  when  made;  as 
where  A.  say»  to  B^y  if  you  will  fumisK 
goods  to  Ci  I  will  guarantee  the  pay* 
ment ;  there  B.  is  not  bound  to  famish 
them ;  yet  if  he  does,  he  may  sue  on 
the  guarantee.  7  A.  &  E.  19.23.  Morton 
v.^ttrw.  2N.&P.297.  S.C.  5M.St 
W.  498.  501.  Kennaway  v.  TVekatfan. 
Again,  in  the  case  of  a  contnuft  entered 
into  with  a  coiporatibn,  undei'  wiricli 
the  defendant  has  received  the  benefit 
of  the  consideration  for  which  he  bar* 
gained,  it  is  no  answer  to  an  action  by 
the  corporation,  that  the  corpoMtion 
itself  was  not  originally  bound  by  the 
contract,  by  reason  of  its  not  baring 
been  made  under  their  common  seal. 

6  Scott,  N.R.  56.  The  Fishmonger^ 
Company  v.  Robertson.  5  Mann.  & 
Gr.  131.  S.C.  See  antd,  Vol  I.  p.  340. 
340  a.  note  (b).  So  a  contract  with*- 
in  the  Statute  of  Frauds,  which  has 
been  signed  by  the  defendant  only  and 
not  by  the  plaintiff,  has  been  allowed 
to  be  enforced  by  action,  notwithstand^ 
ing  the  objection  of  a  want  of  mu* 
tuality.  2  Bing.  N.  C.  735.  Laythoarp 
v.  Bryant  1  Scott,  827.  S.C.  Anti 
Vol.  I.  p.  21 1«.  note(irf).] 

(/)  See  further  to  the  same  point, 
3  T.R.  551.  Jackson  v.  Dvchaise.  4 
T.R.  166.  Jackson  v.  Lofhas.  6  T.tt. 
146.  Feise  v.  Randatt.  4  East,  372. 
Leicester  Y.Rose.  3  Anst.'9lO;  FaweeU 
V.  Gee.    1  Anst  202.  Cecil  y.  Pkn$Mh 
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5  Taunt.  109.  Wh^dwright  v.  Jackson. 
1  Brod.  &  B.  447.  WeUs  v.  Girling. 
[1  Stark.  329.  Bryant  v.  Christie.    4  B. 

6  C.  511.  514,  515.  Lewis  v.  ./onc^. 
8  D.  &  R.  567.  S.C. .  S  Y.  &  J.  212. 
Cokmany.WaUer.  5Bing.432.irm^A< 
V.  Hunt.  3  M.  &  P.  18.  S.  C.  2  Beav. 
385.  CuUingtfforthy.Logd.  4Y.&CoU. 
424.  Pendlehury  v.  WaUter.  And  where 
a  note  so  given  has  been  negotiated  by 
th^  creditor,  and  the  holder  has  enforced 
payment  from  the  insolvent,  the  latter 
may  recover  back  the  amount  from  the 
creditor ;  6  M.  &  S.  160.  Smith  v.  Cuff. 
4  Bing.  N.C.  407.  Alsager  v.  Spalding. 
6  Scott,  204.  S.  C.  Dowl.  &  R.  N.  P.C.- 
27.  Turner  v.  Hoole\  as  explained  by 
Parhe  B.  9  M.  &  W.  32.  11  M.  &  W. 
492.  HorUm  v.  Riley;  though  if  he 
chooses  to  pay  the  note  to  the  creditor 
himselft  whether  voluntarily,  or  under 
companion  of  legal  process^  he  cannot 
recover  back  the  amount  so  paid.  10  A. 
&  E.  82.  Wilson  v.  Bay.  2  P.  &  D.  253. 
See  5  C.  &  P.  229.  Ward  v.  Bird,  and 
the  remark  thereon  of  Parke  B.  9  M  &• 
W.  31.  9  M.  &  W.  29.  35,  36.  Brad- 
shaw  V.  Bradskaw.  It  has  been  lately 
held  that  the  fraud  in  such  cases  so 
taints  the  whole  transaction  that  it 
vitiates  not  only  the  additional  notes 
unduly  obtained,  but  also  the  notes 
given  even  for  the  legal  amount  of  com- 
position in  conformity  with  ther  terms 
of  the  composition  deed.  11  A.  &  E. 
1033.  Bbwden  v.  Haigh.  3  P.  &  D. 
661.  S.C.  (See,  however,  8  M.  &  W. 
763.  per  Alderson  B.)  As  to  addi- 
tional securities  given  after  the  signa- 
ture of  the  composition  deed,  see  5  Bing. 
432.  434.  3  M.  &  P.  18.  per  Best  C.  J. 
4  Bing.  224.  Took  v.  Tuch  12  Moo; 
435.  S.  C.  9  B.  &  C.  437.  S.  C.  in  error. 
IDeacon,  171.    Ex  parte  Hall.'] 

Compositions  of  the  same  kind  as 
that  made  in  Cockshott  v.  Bennett  are 
binding  on  creditors,  if  made  by  deed, 
containing  a  release  or  covenant  not  to 


sue,  although  there  be  no  consideration 
for  the  deed.  But  if  made  verbally  or 
by  an  instrument  not  under  seal,  they 
are  not  binding,  even  where  the  com* 
position  money  is  actually  paid,  unless 
there  be  a  good  consideration  for  them ; 
for  acceptance  of  a  less  sum  is  no  satis- 
faction of  a  greater.  5  East,  230.  FittA 
y.Sutton.  2H. Bl. 317.  Lynn v.Bruce. 
2  T.  R.  24.   Heatheote  v.  CrookshankSk 

1  Str.  426.  Cumber  v.  Wane.  5  Rep, 
117.  Pinners  case.  [2  B.  &  C.  477. 
Thomas  v.  Heaihom.  1  Cr.  &  M.  734. 
Denton  v.  Richmond.  6  A.  &  E.  726. 
Wright  v.  Acres.  1  N.  &.P.  761.  S.C* 
10  A.&E.  121.  Down  w. Hatcher:  2  P.& 
D.  292.  S.  C.  10  M.  &  W.  367.  MitelteU 
V.  CraggJ\  Such  consideration  may  be 
the  security  of  some  other  person  for 
the  whole  or  a  part  of  the  composition 
money;  11  East, 390.  Steinmanv.Mag^ 
nus.   [4  B.  &  C.  513.  per  Hoiroyd  3. 

2  Camp.  383.  Bradley  v.  Gregory ;] 
or  the  agreement  of  the  other  creditors 
to  accept  the  same  sum  out  of  a  par« 
ticular  fund  to  be  provided ;  1  B.  &  A. 
46.  Cork  V.  Saunders  [12  Price,  183. 
Greenwoodv.  Lidbetter'] ;  because  where 
one  creditor  is  induced  to  agree  to  a 
composition,  under  the  supposition  that 
another  creditor  joins^  if  either  of  them 
depart  from  the  agreement  and  lie  al* 
lowed  to  recover  the  whole,  a  manifest 
fraud  would  be  committed  on  the  other. 
2  Stark.  417.  Wood  v.  Roberts.  [(See 
2  Cr.  M.  &  R.  428.  per  Lord  Abinger.) 
And  an  agreement  of  this  nature  be- 
tween the  creditors  and  the  debtor,  eveii 
though  not  carried  into  effect  before 
action  brought,  will  of  itself  constitute 
a  bar  to  an  action  by  a  particular  cre- 
ditor for  his  original  debt,  provided 
there  has  been  no  failure  of  perform- 
ance on  the  part  of  the  debtor;  for 
the  agreement,  although  not  properly 
an  accord  and  satisfaction,  amounts 
to  if  new  valid  contract  between  the 
creditors  and  the  debtor,  subetitnted 
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for  the  original  one  with  the  debtor^ 
and  capable  of  being  immediately  en- 
forced, the  consideration  to  each  cre- 
ditor being  the  engagement  of  the  others 
not  to  press  their  individual  claims. 
2B.&Ad.328.  Good  Y.Cheesman  ;  in 
which  case  Parke  J.  cited  Com.  Dig. 
Accord.  (B.  4.)  where  it  is  laid  down 
that  an  accord  with  mutual  promises  is 
good,  though  the  thing  be  not  performed 
at  the  time  of  action ;  for  the  party  has 
a  remedy  to  compel  the  performance. 
See  also  3  B.  &  Ad.  701.  Cartwright  v. 
Cooke.  6Bing.  339.  Tatlockv.  Smith.  3  M. 
&P.676-  S.C.  iBing.  N.C.102.-4/cAm 
V.Hopkins,  per  Curiam.  Accord.  But 
see  also  3  Bing.  N.C.  915.  921.  Barley 
v.Homdn.  3  Scott,  384-.  S.C.  5  M.  & 
W.  289.  Collingboume  v.  ManielL  7 
Price,  604.  Lowe  v.Eginton.  It  is  ob- 
vious that  if  the  substituted  agreement 
is  one  which  is  illegal,  (as  where  the 
benefice  of  an  insolvent  clergyman  was 
charged,  contrary  to  the  stat  13  Eliz. 
€•  20.)  the  original  contract  remains  in 
force.  1  Bing.  N.C.  99.  Alchin  y.H&p^ 
kins.  4M.  &  Sc.615.  S.C  So  if  the 
substituted  contract  be  in  any  wise  in- 
valid. Ibid.] 

The  debtor,  however,  must  take  care 
to  perform  the  terms  of  the  agreement ; 
and  therefore  where  the  notes  of  the 
debtor,  guaranteed  by  a  third  part}', 
were  agreed  to  be  given  for  the  com- 
position, it  was  held  incumbent  on  the 
debtor  to  tender  them,  and  not  on  the 
creditor  to  demand  them ;  and  as  the 
debtor  did  not  tender  them  to  one  par- 
ticular creditor,  although  he  delivered 
them  to  all  the  others,  that  creditor  was 
remitted  to  his  original  demand  for  the 
whole.  2  M.  &  S.  120.  Cranley  v.  JUl- 
lary.  [1  Cr.  M.  &  R.  649.  Cooper  v, 
Phillips.  2  N.  &  M.  71.  Oughton  v. 
Trotter.  But  the  conduct  of  the  cre- 
ditor may  be  such  as  to  dispense  with  a 
tender.  1  Cr.  &  M.  748.  Heag  v.  JfUiite* 
STyrw-  597-  S.C.    (See  further  as  to 


the  debtor's  neglect  to  perform  his  part 
of  the  agreement,  5  B.  &  C.  378. 
Shipton  y.Casson.  8  D.  &  E.  130.  S.C. 
2  Mont.  &  Ayr.  393.  JSx  parte  CroMe. 
1  Deac  107.  S.C.  2Cr.  &  M.298.  Co«- 
stable  V.  Andrew.  8  Bing.  258.  Gar^ 
rard  v.  Woolner.)  So  the  agreement  will 
not  bind  where  the  debtor  has  fraud- 
ulently suppressed  the  extent  of  his 
property,  to  induce  the  creditor  to  ac- 
cept a  smaller  amount  of  composition 
money*  lM.&Rob.337.  Vine  v.  Mit- 
chell See  also  3  Dowl.  43.  Wenham 
V.  Fowle.'] 

A  party  who  executes  a  composition 
deed  is  bound  to  the  extent  of  the 
whole  debt  due  to  him,  if  he  do  not 
specify  the  amount  opposite  his  signa- 
ture. 1  B.  &  A.  103.  Harrhy  y.JValL 
[And  where  a  creditor,  being  the  holder 
of  two  overdue  bills  of  exchange  drawn 
by  an  insolvent,  executed  a  composition 
deed,  containing  a  general  release  of 
the  insolvent  by  all  the  creditors  who 
had  signed,  and  scheduled  only  one  of 
the  bills,  it  was  held  that  he  could  not 
sue  the  insolvent  on  the  other.  5  Bing. 
460.  Britten  v.  Hughes.  3  M.  &  P.  79. 
S.C.  See  abo  2  Stark.  100.  Hancock 
V.  Clag.  3  C.  &  P.  338,  Margetson  v. 
Aitken.  5  C.  &  P.  456.  Seager  v.  Bil- 
lington.2 

Where  nothing  is  said  in  the  agree- 
ment about  collateral  securities,  a  cre- 
ditor will  not,  by  availing  himself  of 
them,  commit  any  fraud  upon  the  other 
creditors,  who  have  no  such  securities ; 
IB.&A.  1.  Thomas  y.Courtnay ;  unless 
the  persons  against  whom  he  enforces 
those  securities,  have  their  remedy 
against  the  insolvent,  and  so  by  cir- 
cuity the  creditor  receives  more  from 
the  estate  than  the  others ;  Ibid.  6.  per 
BayUy  J.  [4  B.  &  C.  506.  Lewis  v. 
Jones.  8D.  &R.567.  S.C.  4B.&C. 
515.  note  (a);  and  even  in  these  cases  if 
there  be  a  reservation  in  the  agreement 
of  the  remedy  on  the  securities,  the  ere- 
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ditor  may,  it  seems,  avail  himself  of 
them.  SB.  &  Ad. 41.  note.  Nichols  v. 
Norris.  (See  also  5  Bli.  N.  S.  620. 
Duffy  V.  Orr.  1  CI.  &  F.  253.  S.  C.  2 
Beav.  385.  CuUir^fftoorth  v.  Loyd.  3 
Myhie  &  Cr.  302.  Lee  v.  Lockhart) 
Where,  however,  the  composition  deed 
contains  a  general  release,  the  debt  is 
as  mach  gone  in  point  of  law  as  if  it 
had  been  Mtisfied,  and  consequently 
the  creditor  loses  the  right  to  retain 
any  security  deposited  with  him  by  the 
insolvent  as  a  security  for  the  debt. 
7  M.  &  W.  633.  Cowper  v.  Green. 
Though,  in  general,  a  composition  ef- 
fected with  the  principal  creditor,  with- 
out  any  reservation  of  remedies  against 
sureties,  discharges  the  latter;  6  Yes. 
805.  Exparte  Gifford.  Buck.  517. 
JBxparte  Glendinning ;  yet  this  rule 
may  be  controlled  by  the  surety  ex- 
pressly contracting  to  remain  liable, 
notwithstanding  the  discharge  of  the 
principal.  4-  M .  &  W.  519.  Cowper 
V.  Smith.  So  if  the  composition  be 
entered  into  and  received  with  the 
knowledge  of  the  surety,  and  upon  an 
agreement  between  him  and  the  cre- 
ditor that  the  liability  of  the  surety 
shall  continue  unaltered,  this  agreement 
is  valid  and  binding,  provided  it  does 
not  appear  that  the  reservation  of  the 
creditor's  right  against  the  surety  was 
unknown  to  the  other  creditors.  8  M. 
&  W.  755.  Davidson  v.  M'Gregor.'] 
If  it  be  part  of  the  agreement  that  se- 
curities shall  be  given  up  to  the  in- 
solvent, any  creditor  receiving  the 
money  on  those  securities  will  be  held 
to  receive  it  to  the  use  of  the  insolvent. 
1  B.  &  P.  286.  Stock  V.  Maweon. 

It  is  a  common  practice  to  insert  in 
composition  deeds  a  proviso  that  the 
deed  shall  be  void,  if  not  executed  in  a 


given  time  by  all  the  creditors  whose 
debts  amount  to  a  given  sum:  and 
where  such  a  proviso  was  omitted,  but 
before  the  deed  was  executed  by  a 
person  who  was  to  be  surety  for  the 
composition  money,  it  was  stated  in  his 
presence,  that  the  deed  should  be  void 
if  not  executed  by  all  the  creditors, 
and  he  at  the  same  meeting  delivered 
the  deed  in  the  ordinary  way,  and  with 
the  usual  words,  it  was  held  that  the 
deed  was  delivered  as  an  escrow,  and 
that  the.  surety  on  the  failure  of  some 
creditors  to  execute  it  was  not  bound 
by  the  deed.  4  B.  &  A.  440*  Johnson 
V.  Baker.  Persons  whose  debts  it  is 
agreed  by  the  terms  of  the  deed  shall 
be  paid  in  full,  are  not  within  that  pro- 
viso. 5B.&A.869-  Wells  Y.GreenhilL 
1  D.  &  R.  493.  S.  C.  [See  further 
as  to  the  construction  and  effect  of 
such  a  proviso,  8  B.  Moore,  580. 
Spooner  v.  Whiston.  3  B.  &  C.  242. 
Holmes  v.  Love.  5  D.  &  R.  56.  S.  C. 
4B.&C.506.51I.  Leunsv.Jones.  8D. 
&  R.  567.  S.  C.  9  B.  &  C.  300.  Small  v. 
Marwood.  4  M.  &  R.  181.  S.  C.  2  C. 
&  P.  203.  Enderhy  v.  Corder.  2  M.  & 
Gr.  667.  Mathews  v.  Taylor.  3  Scott^ 
N.  R.  52.  S.  C.  Even  where  there  is 
no  such  proviso,  yet  if  one  creditor  has 
agreed  to  c'ompound  in  contemplation 
of  a  general  composition  and  in  con- 
sideration thereof,  the  agreement  will 
not  bind  him,  unless  all  the  other  credi- 
tors assent  to  the  composition.  2  Cr. 
M.  &  R.  422.  Reay  v.  Richardson.  — 
By  Stat.  7  &  8  Vict.  c.  70.  {Act  for  Ja- 
cilitating  arrangements  between  Debtors 
and  Creditors)  compositions  may  in 
certain  cases  be  carried  into  effect 
under  the  superintendance  and  control 
of  the  Court  of  Bankruptcy.]  ^ 
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Turner  verstis  Davies. 

Case  25.  Pasch.  22  Car.  IL  'RegiB.     Rot  5Y6. 

Awdit&quenid  EngiandA  £^\JR  lord  the  king  has  Sent,  to  hls '  justices  aa- 
A  iimilar  pre^  ^  ^^  Signed  to  hold  pleas  before  the  king  himself,  his 
dent  writ  close  in  these  words,  to  wit :   Charles  the  2d,  by  the  grace 

of  God,  of  England^  Scotland,  France^  and  IrfHand,  king,  de* 
fender  of  the  faith,  &c  to  our  justices  assigned  to  hoH.pleaa 
£.  s.  di^  in-     before  us  greeting :  By  the  great  ctmplaint  of  Edward  Turner 
•^*®-  it  is  grievously  complained  of,  and  shewn  to  us,  that  whereas 

one  Edmtmd  Spicer  heretofore,  to  wit,  on  the  1st  day  of  July 
in  the  20th  year  of  our  reign,  at  London,  died  intestate,  after 
whose  death,  to  wit,  on  the  2l8t  day  of  July  in  the  20th 
Adminiftration  year  of  our  reign  aforesidd,  at  London  aforesaid,  administra- 
^^^  ^^  tion  of  aU  the  goods  and  chattels  which  were  of  the  said 
Edmund  Spicer  at  the  tune  of  his  death  was  committed  by 
Thomas  Exton  doctor  of  law,  surrogate  lawfully  appointed 
of  the  venerable  William  Wells  doctor  of  divinity  official  of 
the  archdeacon  of  the  archdeaconery  of  Colchester,  to  one 
Alexander  Davies  as  the  principal  creditor  of  the  said  Edmund, 
and  that  by  virtue  of  the  said  administration  to  the  said 
Alexander  Davies  bo  as  aforesaid  committed,  the  said  Alexander 
Davies,  as  administrator  of  the  goods  and  chattels  of  the  said 
Edmund  Spicer,  afterwards,  that  is  to  say,  in  the  term  of  St 
Michael  in  the  said  20th  year  of  our  reign,  came  into  our  court 
before  us  at  Westminster  in  the  county  of  Middlesex  by  Richard 
Somer  then  his  attorney,  and  brought  then  there  into  the  said  court 
his  certain  bill  against  the  said  Edward  Turner  in  the  custody  of 
the  marshal,  Sfc.  of  a  plea  of  trespass  upontlie  case,  and  there  were 
pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe,  by 
which  said  bill  the  said  Alexander  Davies  as  administrator  of  all 
and  singular  the  goods  and  chattels  aforesaid,  by  the  name  ofAlejt^ 
ander  Davies  administrator  of  all  and  singular  the  goods  and  chat" 
tels,  rights,  and  credits  which  were  of  the  said  Edmund  Spicer, 
complained  of  the  said  Edward  Turner  then  being  in  the  custody  of 
the  marshal  of  our  mars/udsea  before  us  for  this,  to  wit  (1)^  that 

(1)  The  present  method  of  declaring  form:    <<And  whereas    also  the  said 

is  much  shorter  than  that  which  is  "  Alexander  afterwards,  as  such  admi- 

above  in  italics ;  after  stating  the  grant-  ''  nistrator  as  aforesaid,  in  our  court 

ing  of   the   administration  as  above,  *'  before    us    at    Westminsler    in    the 

the  declaration  would  now  be  in  this  '<  county  of  Middlesex,  that  is  to  say. 
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whereas  th6  said  Edmund,  in  his  life-fime>  that  is  to  baj,  <m    Turner  v. 

the  Ist  day  of  July  in  the  20th  year  of  our  r^gn,  at  th^  parish      Davibb. 

of  Barking  in  the  county  of  Essex,  was  possessed  of  48/.  in  \      '    , 

,         1  rti.-  .  jv«  ^**o  brought  an 

monies  numbered  as  of  his  own  proper  mouite,  and  being  so  action  of  troyer 
thereof  possessed  the  said  Edmund  afterwards,  to  wity'on  the  ■f^J^ff^Vn 
said  day  and  year  in  the  said  bill  mentioned,  at  BatMng  afore^ 
saidifin  the  county  aforesaid,  died  so  possessed  of 'the  said  [  138  ] 
monies  7  after  whose  death  the  said  mohies  afterwards  cam^ 
into  the  proper  hands'  and  possescdon  of  the  said  Edward  "bj 
finding,  and  that  afterwards,  to  wit,  on  the  2l8t  day  btJuig 
in  the  20th  year  aforesaid,  administration  of  all  and  singulaf 
the  goods  and  chattels,  rights,  and  credits  which  were  of  the 
ssdi  Edmund  Spicer,  at  Barking  aforesaid  in  the  county  afore* 
said,  was  in  due  manner  committed  by  Thomas^  Exton  doctdih 
of  law,  surrogate  lawfully  appointed  of  the  said  Wittiam  Wdk 
doctor  of  divinity  official  of  the  archdeacon  of  the  archdea- 
conry of  ColcAester,  to  the  said  Akxander,  the  principal  creditor 
of  the  said  Edmund,  and  that  the  said  Edward,  although  hfe 
well  knew  that  the  said  monies  were  the  proper  taonies  of  the 
said  Edmund  in  his  life-time,  and  did  of  right  belong  and  ap^ 
pertain  to  the  ^id.  Alexander  after  the  death  of  the  said  Edmund 
by  reason  of  the  administration  aforesaid,  yet  contriving  and 
fraudulently  intending  craftily  and  subtilely  to  deceive  and 
defraud  the  said  Alexander  of  the  monies  aforesaid  in  that 
behalf  (2),  had  not  then  delivered  to  the  said  Alexander  the 
monies  aforesaid  (although  the  sa^d  Edward  afterwards,  to 
wit,  on  the  1st  day  of  September  in  the  20th  year  aforesaid  at 
Barking  aforesaid  ia  the  county  aforesaid,  was  requested  by 
the  said  Alexander),  but  the  said  Edward  afterwards,  to  wit> 
on  the  said  Ist  day  of  September  m  thie  20th  year  aforesaid  at 
Barking  aforesaid  in  the  said  county  of  Essex,  had  converted 
and  disposed  thereof  to  his  own  use  and  benefit,  to  the  damagie 
of  the  said  Alexander  of  50/.  and  thereupon  he  then  broi^ht 
suit,  &c.  And  tl^e  said  Alexander  brought  then  there  into 
our.  said  court  before  us  the  letters  of  administration  afore- 

**  in  the  term  of  St  Michael  in  the  20th  of  the  letters  of  adminiitration  in  tb» 

**  year  of  oar  reign,  by  bill,  without  place  within  a  parentbesis  thus  (**  to 

<<  our  writ,  impleaded  the  said  Edward  ^  which  md  Alexand^  admiiuBtFatioxi 

^*  Turner  in  a  plea  of  trespass  on  the  ^  of  the  goods  and  chatiek,  rights  and 

<'  case  for.  that  wherei^"  8m:.    Co«  Ent  ^  credit  lyhich  w^re  o£  the  said  Ed- 

87.  b.  '<  miundy  &c")  and  not  tp  state  it  before 

(2)  The  usual  way  now  is,  in  a  de«  the  breachi  as  is  done  he;re» 
claration  iti  trover,  to  state  the  granting 
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Turner  V.    said^  which  testified  the  committmg  of  the  administration 
Davies.      aforesaid  in  form  aforesaid,  the  date  whereof  was  the  same 
'  day  and  year  aforesaid.     And  it  is  farther  shewn  to  us  in  our 

court  before  us  on  the  behalf  of  the  said  Edward  Turner, 
that  such  proceedings  were  had  in  our  said  court  upon  the 
said  bill  so  as  aforesaid  exhibited  in  our  said  court  before  us 
against  the  said  Edward  Turnery  that  afterwards,  to  wit,  in 
the  term  of  Easter  in  the  21st  year  of  our  reign,  it  was  con- 
sidered by  our  s^d  court  before  us,  the  said  court  then  being 
at  Westminster  aforesaid,  that  the  said  Alexander  should  recover 
And  recovered  against  the  said  Edward  Turner  51/.  for  his  damages  whidi 
51?°*°*  '  ^®  ^^  sustained  as  well  [on  occasion  of  the  premises,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  as  by  the  record  thereof  remuning  in  our  said 
court  before  us  at  Westminster  aforesaid  more  fully  appears. 
And  it  is  further  shewn  to  us  on  the  behalf  of  the  said  Ed^ 
ward  Turner,  that  afterwards,  that  is  to  say,  on  the  21st  day 
of  June  in  the  year  of  our  Lord  1669,  at  Westminster  afore- 
said, before  Sir  John  Kelynge  knt.  our  chief  justice  assigned 
to  hold  pleas  brfore  us.  Sir  William  Wylde  knt.  and  bart  one 
of  our  justices  of  the  bench,  Leoline  Jenkins  doctor  of  law, 
judge  or  lieutenant  of  the  high  court  of  admiralty  o{  England, 
Sir  Justinian  Lewin,  and  Sir  Walter  Littleton,  knts.  and 
doctors  of  laws,  John  Mills,  Edward  Alderne,  Timothy  Bald- 
[  1S9  ]  <^^  ^^i  Richard  Lloyd,  doctors  of  law,  judges  rightly  and 
lawfully  delegated  and  appointed  by  our  commission  under 
our  great  seal  of  England,  the  merits  and  circumstances  of 
certain  principal  causes  of  revocation  of  a  grant  of  letters  of 
administration  of  the  goods,  rights,  and  credits  of  the  said 
Edmund  Spicer,  being  heard,  seen  and  understood,  and  fully 
and  maturely  discussed  by  virtue  of  an  appeal  in  that  behalf 
devolved,  which  was  agitated  and  depending  undecided  be- 
fore them  in  judgment,  by  virtue  of  a  commission  of  appeal 
under  our  great  seal  of  England,  between  the  said  Alexander 
Davies  party  appellant  and  complainant  o^  the  one  part,  and 
one  John  Spicer,  natural  and  lawful  brother  on  the  side  of 
the  father  of  the  said  deceased,  party  appellant  and  com- 
plainant of  the  other  part,  the  said  judges  delegates  right- 
fully and  lawfully  proceeding,  he  parties  aforesaid  lawfully 
appearing  by  their  proctors  before  the  said  judges  del^ates 
in  judgment ;  the  party  of  the  said  John  Spicer,  that  sentence 
should  be  given  and  justice  done  for  his  party,  but  the  party 
of  the  said  Alexander  Davies  sentence  also  for  his  party  pre- 
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sent  respectively  demanding  and  praying; 'the  said  judges  Turners. 
delegates,  having  the  whole  and  entire  process  in  such  case*  Da  vies. 
before  them^  proceeded  to  the  definitive  sentence  of  them  the 
said  judges  delegates  in  manner  and  form  following,  that  is 
to  say,  that  because  to  the  said  judges  delegates,  inasmuch  as 
from  the  things  done,  enacted,  deducted,  proposed,  alleged, 
and  proved  in  such  case,  it  appeared  clearly  found  on  the  part 
of  the  said  John  Spicery  that  his  intention  in  a  certain  allega* 
tion  made  among  the  acts  of  the  judge  from  whom  in  that 
behalf  it  was  appealed  in  the  first  instance  of  the  cause,  and 
in  the  proceedings  of  the  said  judge,  to  the  said  judges  dele- 
gates as  aforesaid  in  that  behalf  transmitted,  mentioned,  and 
in  the  same  cause  exlubited,  was  sufficiently  and  fully  founded 
and  proved,  and  that  nothing  efiectual  to  the  contrary  on 
the  part  of  the  said  Alexander  Dames  in  that  behalf  was  de- 
duced, excepted,  proposed,  allied,  or  proved,  which  should 
elude  or  in  any  manner  weaken  the  intention  of  the  said 
John  Spicer  in  that  behalf;  therefore  the  judges  delegates  as 
aforesaid,  having  first  called  on  the  name  of  Christ,  and  put- 
ting and  having  God  alone  before  their  eyes,  by  and  with 
the  advice  of  the  learned  in  the  law,  with  whom  in  this  be- 
half they  communicated,  and  maturely  deliberated,  did  pro- 
nounce, decree,  and  declare,  that  the  said  John  Spicer  was  and 
is,  in  the  common  reputation  of  men,  the  natural  and  lawful 
brother  of  the  said  Edmund  Spicer ^  deceased,  of  whose  rights 
and  credits  it  was  in  that  cause  debated,  and  for  the  interest 
of  the  sdd  John  Spicer^  and  pronounced  and  declared  that  it 
was  rightfully  and  lawfully  proceeded  in,  pronounced,  de- 
creed and  revoked  by  Letois  Griffin  clerk,  surrogate  of  the 
venerable  Thomas  Exton  aforesaid  doctor  of  law  official  in 
and  throughout  the  whole  archdeaconry  of  Colchester^  judge 
in  the  first  instance  of  the  cause,  and  also  pronounced  and 
declared  that  the  letters  of  administration  of  the  goods,  rights, 
and  credits  of  the  said  Edmund  Spicer  deceased,  theretofore 
granted  to  the  said  Alexander  Davies  by  the  judge,  from  whom  [  14rO  ] 
there  was  an  appeal  in  this  behalf  in  the  first  instance  of  the  totbed^^ 
said  cause,  were  in  fact  badly  and  unjustly,  and  against  the  wassfterwards 
order  of  law,  granted  to  the  said  Alexander  Davies^  and  pro-  JlSntedtoJ.&; 
nounced,  decreed,  and  declared,  that  letters  of  administration 
of  the  goods,  rights,  and  credits  of  the  said  deceased  should, 
and  of  right  ought  under  proper  security,  to  be  committed  to 
the  said  John  Spicer,  and  accordingly  they  committed  the  same 
to  the  said  John  Spicer,  Biwom  in  due  form  of  law,  and  rati- 
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TuBMER  V.    fied  and  confirmed  the  interlocutory  decree  ibetetofore  made 
Davie8.      and  interpofired  of  revocation  of  the  letters  of  udministiatiott 
'  of  the  goods,  rights,  and  credits  of  the  said  deceased^  thereto- 

fore granted  tp  the  Bsid  Alexander  Ddvies  hy  the  said  judge, 
from  whcmi  there  was  in  that  behalf  aa  appeal  in  the  first  in- 
stance of  the  said  cause,  theretofore  made  and  interposed,  as 
by  the  definitive  sehtenceof  the  fdkl  judges  del^ates  more 
^A^d^^t  ^^^  appews*    By  virtue  of  which  said  premises,  the  said 
by  defoidAnt     judgmeutr  SO  as  aforcsaid  givcb,  for  the  said  Akxa$ider  Daoies, 
1^^  plaintiff  ^  administrator  of  the  goods  and  chaltds,  ri^its,  and  credits 
of  the BeddEdmund iSj^'cvr,  agamst  the  said  Edward  Turner^ 
in  ovvj^aid  court  before  us  otight  to  be  void,  and  of  no  force 
in  law  against  the  said  Edward.'.  And  although  by  reason  of 
the  premises  ibe  said  dSieftoord  Turner  is  become,  and  is  by 
the  law  of  the  land  chaxgeable'to  the  said  John  Spicer  of  anrd 
for  the  said  48I.  in  monies  n,umbdred,  and  for  timt  reason  of 
)Dght  is  discharged^  and  ought,  to  be  dischaiged  £rom  every 
execution  whatsoever  for  the  said  damages,  costs  and  diarg^ 
by  reason  of  the  said  judgment  had  or  prosecuted  against  him 
at  thct  suit  of  the  said  Alexander i  as  the  said  Edward  Turner 
Braach  that  the  by  ways  and  means*  convenient  is  ready  to  verify  r  Neverthe- 
taken  out  exe-    ^^^  ^^  ^^  Alexander.  Damesy  not  considering  the  aforesaid 
Gution  against    premises,  but  contriving  very  much  to  aggrieve  the  said 
andSireatensto  Edward  Tumer  in  this  behalf,'has  now  lately  sued  out  execu- 
arrest  him.        tiott  tiiereupoii' against  the^d  Edward  Turner,  and  unjustly 
endeavours,  and'  daily  threatens,  tinder  C(dour  and  pretence 
thereof,  to  take  and  arrest  the  said  Edward  Turner  by  his 
body  in  execution  for  the  damages  aforesaid,  to  the  manifest 
damage,  prejudice,  and  grievance  of  the  said  Edward  Thimei', 
and  against  the  law  and  custom  of  our  realm  of  England; 
whereupon  the  said  Edward  Turner  besought  us  of  a  fit  re- 
medy to  be  provided  for  him  in  this  belialf,  and  we  being 
unwiUing  that  the  said  Edward  Turner  should  be  in  any  wise 
injured,  imd  being  willing  that  what  is  just  isiionld  be  done  in 
this  behalf  do  connnand  you  that  having  heard  the  complaint 
of  the  said  Edward  Tumer  in  th&  behalf,  and  having  <^ed  be- 
fore you  the  said  parties,  and  others  whom  you  shall  think  meet 
to  call  in  this  behalf,  and  having  hence  heard  thereupon  their 
reasons,  you  cause  full  and  speedy  justice  to  be  done  to  the 
parties  afore^id,  as  according  to  law  and  the  custom  of  our 
realm  of  England  you  shall  think  fit  atod  ju^  to  be  d<»ie. 
Witness  oorself  at  Westminster  th^  37th  day  of  Nimetnher  in 
[  HI  ]      die  2l8t  year  of  our  rdgnl    After^Mds,  to  Wit,  onldmiag 
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next  after  15  days  of  St  Martin  in  thia  same  term,  before  our  Turner  v. 
lord  Ae  king  at  We$tmntterj  came  the  said  Edward  Turner  Da  vies. 
by  Edward  Coleman  his  attorney,  and  immediately  said,  that  * 
whereas  the  said  Edmund  Sjdeer  heretofore,  to  wit,  on  the  game  with  th« 
Ist  day  of  July  in  the  20th  year  of  the  reign  of  our  said  ^^*  vKiaatu 
lord  the  now  king,  at  London,  aforesaid  died  intestate,  after 
whose  death,  to  wit,  on  Ihe  21st  day  of  July  in  the  aforesaid 
20th  year  of  the  reign  of  our  snd  lord  tiie  now  king,  at 
London  aforesaid,  administration  of  all  the  goods  and  chattels 
whidi  were  of  the  said  Edmund  Spicer  at  the  time  of  his  death, 
was  committed  by  Tkomas  Eaton  doctor  of  law,  surrogate 
lawAilly  a{>pointed  of  the  venerable  ffilUam  Wells  doctor  of 
divinity  o£Bcial  of  the  aixshdeacon  of  the  archdeaconry  of 
QdehesUTf  to  one  Alexander  Daviet  as  principal  creditor  of  the 
said  Edmund,  and  that  by  virtue  of  the  said  administration  to 
the  said  Alexander  Daviee  so  as  aforesaid  committed,  the  said 
Alexander  Dames,  as  administrator  of  the  goods  and  chattels 
of  1h^  said  Edrhund  Spicer  afterwards,  that  is  to  say,  in  the 
term  of  St.  Miehael  in  the  aforesaid  20th  year  of  the  reign 
of  our  said  lord  the  now  king,  came  into  the  court  of  our 
said  lord  the  king  before  the  king  himself  at  Westminster  in 
the  county  of  Middlesex,  by  Richard  S&mer  then  his  attorney, 
and  bi^ught  then  there  into  the  said  court  his  certain  bill 
against  the  said  Edward  Turner  in  the  custody  of  the  mar- 
shal, &c.  of  a  plea  of  trespass  upon  the  case,  and  there  were 
pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe,  by 
whidi  said  bill,  the  said  Alexander  Davies,  as  administrator 
of  all  and  singular  the  goods  and  chattels  aforesaid,  by  the 
name  of  Alexander  Davies,  administrator  of  all  and  singular 
the  goods  and  chattels,  rights,  and  credits,  which  were  of  the 
said  Edmund  Spicer,  complained  of  the  said  Edward  Turner, 
then  being  in  the  custody  of  the  marshal  of  the  marshalsea  of 
our  said  lord  the  king  before  the  king  himself,  for  this,  to 
wit,  that  *  whereas  the  said  Edmund  in  his  life-time,  that  •  See  p.  137. 
is  to  say,  on  the  1st  day  of  July  in  the  20th  year  of  the  *  ^  ^* 
reign  of  our  said  lord  the  now  king  at  the  parish  of  Barhing 
in  the  county  of  Essex,  was  possessed  of  48/.  in  monies  num- 
bered as  of  his  own  proper  monies;  and  being  so  thereof 
possessed  the  said  Edmund  afterwards,  to  wit,  on  the  day  and 
year  in  the  said  bill  above-mentioned  at  Barhing  aforesaid 
in  the  county  aforesaid,'  died  so  possessed  of  the  said  monies, 
after  the  death  of  which  said  Edmund  the  said  monies  after- 
wards came  into  the  hands  and  possession  of  the  said  Edward 
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Turner  r.    by  finding,  and  tliat,  afterwards,  to  wit,  on  the  2l8t  day  of 
Davies.      j^jy  in  ^^  20th  year  aforesaid,  administration  of  all  and 
'  singular  the  goods  and  chattels,  rights,  and  credits,  which  were 

of  the  said  Edmund  Sptcer,  at  Barking  aforesaid  in  the  county 
aforesaid,  was  in  due  manner  committed  by  the  aforesaid 
Thomas  Exton  doctor  of  law,  surrogate  of  the  said  venerable 
WilUam  Wells  doctor  of  divinity,  official  of  the  archdeacon 
of  the  archdeaconry  of  Colchester ^  to  the  said  Alexander  prin- 
[  142  ^  cipal  creditor  of  the  said  Edmund,  and  that  the  said  Edward^ 
although  he  well  knew  that  the  said  monies  were  the  proper 
monies  of  the  said  Edmund  in  his  life-time,  and  of  right  did 
belong  and  appertain  to  the  said  Alexander  after  the  death  of 
the  said  Edmund  by  reason  of  the  administration  aforesaid, 
yet  contriving  and  fraudulently  intending  craftily  and  sub- 
tilely  to  deceive  and  defiraud  the  said  Alexander  of  the  monies 
•  See  p.  138. '  aforcsaid  in  that  behalf*,  had  not  then  delivered  to  the  said 
Alexander  the  monies  aforesaid,  (although  the  said  Edward 
afterwards,  to  wit,  on  the  1st  day  of  September  in  the  20th  year 
aforesaid,  at  Barking  aforesaid,  in  the  county  aforesaid,  was 
requested  by  the  said  Alexander,)  but  that  the  said  Edward 
afterwards,  to  wit,  on  the  said  1st  day  of  September  in  the 
20th  year  aforesaid  at  Barking  aforesaid  in  the  county  oi  Essex 
aforesaid,  had  converted  and  disposed  thereof  to  his  own  use 
and  benefit,  to  the  damage  of  the  said  Alexander  of  50t  and 
thereupon  he  then  brought  suit,  &c.  And  the  said  Alexander 
brought  then  there  into  the  said  court  of  our  sfdd  lord 
the  king  before  the  king  himself  the  letters  of  administration 
aforesaid,  which  testified  the  committing  of  the  administra- 
tion aforesaid,  in  form  aforesaid,  the  date  whereof  was  the 
same  day  and  year  aforesaid.  And  whereas  also  such 
proceedings  were  had  in  the  said  court  of  our  said  lord 
the  king  before  the  king  himself  upon  the  said  bill  so  as 
aforesaid  exhibited  against  the  said  Edward  Turner,  in  the  said 
court  of  our  said  lord  the  king  before  the  king  himself^  that 
afterwards,  to  wit,  in  the  term  of  Easter  in  the  21st  year  of 
the  reign  of  our  said  lord  the  now  king,  it  was  considered  by 
the  said  court  of  our  said  lord  the  king  before  the  king  him- 
self, the  sud  court  then  being  at  Westminster  aforesaid,  that 
the  said  Alexander  should  recover  against  the  said  Edward 
Turner  5\h  for  his  damages,  which  he  had  sustained  as  weU 
on  occasion  of  the  premises,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  as  by  the  record 
thereof  remaining  in  the  court  of  our  said  lord  the  king  be- 
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fore  the  king  himself  at  Westminster  aforesaid,  more  fully  Turner  v. 
appears.  And  whereas  also  afterwards,  to  wit,  on  the  21st  Da  vies. 
day  of  June  in  the  year  of  our  Lord  1669  at  Westminster  ' 
aforesaid,  before  Sir  John  Kelynge  knt  chief  justice  of  our 
said  lord  the  king  assigned  to  hold  pleas  before  the  king  him- 
self. Sir  William  Wylde  knt.  and  bart  one  of  the  justices  of 
our  said  lord  the  king  of  the  bench,  Leoline  JenJdns  doctor  of 
law,  judge  or  lieutenant  of  the  high  court  of  admiralty  of 
Englandy^  Sir  Justinian  Lewiny  and  Sir  Waiter  Littleton^  knts. 
and  doctors  of  law,  John  Mills,  Edward  Aldeme,  Timothy 
Baldwin,  and  Richard  Lloyd,  doctors  of  law,  judges  rightly 
and  lawfully  delegated  and  appointed  by  a  conunission  under 
our  said  lord  the  king's  great  seal  of  England,  the  merits  and 
circumstances  of  a  certain  principal  cause  of  revocation  of 
a  grant  of  letters  of  administration  of  the  goods,  rights,  and 
credits  of  the  said  Edmund  Spicer,  having  been  heard,  seen,  and 
understood,  and  fully  and  maturely  discussed  by  virtue  of  an 
appeal  in  that  behalf  devolved,  which  was  agitated  and  de- 
pending imdecided  before  them  in  judgment,  by  virtue  of  a 
commission  of  appeal  under  our  said  lord  the  king's  great  seal 
of  England,  between  the  said  Alexander  Davies,  party  appel-  [  143  ] 
lant  and  complainant  of  the  one  part,  and  one  John  Spicer, 
natural  and  lawful  brother  on  the  side  of  the  father  of  the 
said  deceased,  party  appellant  and  complainant  of  the  other 
part,  the  said  judges  delegates  rightfully  and  lawfully  proceed- 
ing, the  parties  aforesaid  lawfully  appearing  by  their  proc- 
tors before  the  said  judges  delegates  in  judgment,  the  party  of 
the  said  John  Spicer,  that  sentence  should  be  given  and  jus- 
tice done  for  his  party,  but  the  party  of  the  said  Alexander 
Davies,  sentence  also  for  his  party  present,  respectively  de- 
manding and  praying ;  the  said  judges  delegates  having  the 
whole  and  entire  process  in  such  case  before  them,  proceeded 
to  the  definitive  sentence  of  them  the  said  judges  delegates  in 
manner  and  form  following,  that  is  to  say,  that  because  to 
the  said  judges  delegates,  inasmuch  as  from  the  things  done, 
enacted,  deducted,  proposed,  alleged,  and  proved  in  such  case, 
it  appeared  clearly  found  on  the  party  of  the  said  John  Spicer, 
that  his  intention,  in  a  certiun  allegation  made  among  the 
acts  of  the  judge  from  whom  in  that  behalf  it  was  appealed 
in  the  first  instance  of  the  cause,  and  in  the  proceedings  of 
the  said  judge  in  that  behalf  transmitted,  mentioned,  and  in 
the  same  cause  exhibited  to  the  said  judges  delegates  as 
aforesaid,  was  sufficiently,  and  fully  founded  and  proved,  and 
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Turner  v.    tibat  nothing  effectual  to  the  contrary  on  the  part  of  the  aud 
Da  VIES.      Alexander  Davies  in  that  behalf  waa  deduced,  excepted,  pro- 
•  posed,  alleged,  or  proved,  which  should  elude,  or  in  any  man- 

ner weaken,  the  intention  of  the  said  J^hn  Spicer  in  that  be- 
half therefore  the  judges  delegates  as  aforesaid,  having  first 
called  on  the  name  of  Christ,  and  putting  and  having  Grod 
Alone  before  their  eyes,  by  and  with  the  advice  of  the  learned 
in  the  law,  with  whom  in-  tins  behalf  they  communicated, 
and  maturely  deliberated,  did  pronounce,  decree,  and  declare, 
that  the  said  John  Spieer  was  and  is,  in  the  common  reputa- 
tion of  men,  the  natural  and  lawful  brother  of  the  said  Ed-- 
mimd  Spicer  deoejased,  of  whose  rights  and  oiedits  it  was  in 
that  cause  debated,  and  for  the  interest  of  the  said  John  Spicer 
and  pronounced  and  dedared  that  it  w&s  rightfully,  and 
lawfully  proceeded  in,  pronounced,  decreed,  and  revoked  by 
Lewi^  Griffin  clerk,'  surr(^te  of  the  said  venerable  Thomas 
Exion  doctor  of  law  official  in  and  throughout  the  whole 
archdeaconry  of  Colchester,  judge  in  the  first  instance  of  the 
said  cause,  and  also  proDiQunced  a^d  declared  that  the  letters 
of  administration  of  the  goods,  rights,  and  credits  of  the  said 
Edmund  Spicer  deceased,  theretofore  granted  to  the  said  Alex* 
dnder  Ddvies  by  the  judge  from  whom  there  was  an  i^peal  in 
this  behalf  in  the  first  instance  of  the  stud  cause,  were  in  fact 
.  badly,  andiinjustly,  and  against  the  order  of  law  granted  to 
the  said  Alexander  Dcmiesy  and  pronounced,  decreed,  and  de- 
clared that  letters  of  administration  of  the  goodis,  rights,  and 
credits  of  the  said  deceased  should,  and  of  right  ought,  under 
proper  security  to  be  committed  to  the  said  John  Spicer,  and 
[  144  ]  accordingly  they  committed  the  same  to  the  said  John  Spicer 
sworn  in  due  form  of  law,  and  ratified  and  confirmed  the  inter- 
locutory decree  theretofore  made  and  interposed  of  revo- 
cation of  the  letters  of  administration  of  the  goods,  rights,  and 
credits  of  the  said  deceased,  theretofore  granted  to  the  said 
Alexander  Davies  by  the  said  judge  from  whom  there  was  an 
appeal  in  that  behalf  in  the  first  instance  of  the  cause,  as  by 
the  definitive  sentence  of  the  sfdd  judges  delegates  more  fully 
appears  By  virtue  of  which  sidd  premises  the  said  judgment 
so  as  aforesaid  given  for  the  said  Alexander  Davies,  as  admini- 
i^rator  of  the  goods  and  chattels,  rights,  and  credits  of  the  said 
Edmund  Spicer,  agidnst  the  bis^  Edward  TStmer  in  the  said 
court  of  our  said  lord  the  king  before  the  king  himself,  ought 
to  be  void,  and  of  no  force  in  law  -against  the  said  Edward. 
And  although  by  reason  of  t^e  premises  the  said  Edward  be- 
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came  and  Ib  by  the  hsw  of  the  land  chargeable  to  the  said  Turnbr  v. 
John  Spieer  of  and  for  the  eaid  48Z.  in  monies  numbered^  and  Da  vies. 
for  that  reason  is  dbcharged^  and  ought  to  be  disohargedfrom  ' 
every  execution  whatsoever  for  the  said  damages,  costs,  and 
chargee  by  reason  of  the  said  judgment  had  or  prosecuted 
against  him  at  the  suit  of  the  said  Alexander j  as  the  said  Ed^ 
ward  Turner  by  ways  and  means  convenient  is  ready  to 
verify;  iSTevertheless  tiieaaiA  Alexander  Dames,  not  considering 
the  aforesaid  premises,  but  contriving  very  much  to  aggrieve 
the  said  Edward  Turner  in  this  behalf,  has  now  lately  sued 
out  execution  thereupon  against  the  said  Edward  TSimer,  and 
tmjustly  endeavours,  and  daily  threatens^  under  colour  and 
preteiice  iliereof,  to  take  and  arrest  Die  said  Edward  Turner 
by  hiB  body  in  execution  for  tiie  diunages  aforesaid,  to  the 
manifest  damage,  prejudice,  and  grievance  of  the  esid  Edward 
Turner,  and  against  the  law  and  custom  of  this  realm  of  £^ii^- 
laiid ;  and  this  the  aoid  Edward  isr  ready  to  verify ;  wherefore 
he  prays  judgmet&t,  and  fliat  tilie  said  Alexander  Doxies  may 
be  barred'firom  having  any  execution  whatsoever  of  and  upon 
the  said  judgment  so  as  aforesaid  recovered  against  him  the 
said  Edward  Turner ,  and  that  he  may  be  restored  to  all  things 
which' he  h^  lost' by  occasion  of  the  judgment  aforesaid,  &c 
and  that  the  said  Alexander  should  come  here  into  court  to 
answer  of  and  upon  the  premises,  &c  But  because  it  is  un- 
known to  the  court  of  our  said  lord  the  king  now  here 
whether  the  allegations  of  the  said  Edward  Turner  in  this 
behalf  are  true  or  not,  therefore  the  sheriff  of  Essex  is  com- 
manded that  be  shbiild  cause  the  said  Alexander  to  come  before 
our  said  lord  the  king  froin  the  day  of  Easter  in  three  weeks, 
wheresoever  he  shall  then  be  in  England,  to  answer  of  and 
upon  the  premises,  and  fiirthier  to  do  and  rfecfeive  what  the  court 
of  our  said  lord  the  king  now  here  before  the  king  him- 
self shall  consider  in  this  behalf^  the  satne  day  is  given  to  the 
said  Edward  Turner,  &c.  At  wHch  day  brfore  our  lord  the 
king  at  Westminster,  comes  the  said  Edward  Turned  iii  his 
proper  pei^n,  and  offers  himself  against  the  said  Alexander 
in  the  plea  aforesaid. 

'    And  the  said  Alexander  Dames  being  solemnly  called  piea 
Comes  by  Richard  Samer  his  attorney,  and  says  that  he>      C  1*^  ] 
by  any  thing  by  the  said  Edward  Turner  above  alleged,  ought 
not  to  be  barred  from  having  his  execution  of  and  upon  the 
said  judgriient,  because,  protesting  that  the  said  judgment 
given  in  the  said  court  for  the  sidd  Alexander  ought  not  to  be 
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Turner  v,    void,  and  of  no  force  in  law  against  the  said  Edward;  pio- 
Davies.      testing  also  that  the  said  Edward  Turner  is  not  become 
•  chargeable  to  the  said  John  Spicer  of  and  for  the  said  48£  ; 

for  plea  says,  that  well  and  true  it  is,  that  the  said  Edmund 
Spicer  in  the  said  writ  named  died  intestate,  and  that  after 
admito  that  ad-  his  death  administration  of  all  the  goods  and  chattels  which 
Se"^ecte°of^     ^^^e  of  the  said  Edmund  Spicer  at  the  time  of  his  death  was 
E-  S.j^mI         lawfully  committed  to  the  said  Alexander  Davies  as  principal 
defendant ;         creditor  of  the  said  Edmund  by  the  said  Thomas  Exton  doctor 
of  law,  surrogate  lawfully  appointed,  and  having  lawful  au- 
thority and  right  in  that  behalf,  of  the  venerable  fFilUam 
Wells  doctor   of   divinity  offidal  of   the  archdeaconry  of 
Colchester;  and  the  said  ^ferani2^  further  says,  that  befofe 
any  revocation  or  repeal  of  the  said  letters  of  administration, 
and  before  any  appeal  from  the  committing  of  the   said 
administration  to  the   siud  Alexander  was  brought,  made 
or  prosecuted,  that  is  to  say,  on  the  said  2l8t  day  of  Sep- 
tember in  the  said  bill  of  the  said  Alexander  specified,  the 
said  Edward  at  Barking  aforesaid  converted  and  disposed  of 
the  said  goods  and  chattels  in  the  said  bill  spedfied  to  his 
own  use  and  benefit,  wherefore  the  said  Alexander  after- 
wards and  before  any  revocation  or  repeal  of  the  said  let- 
ters of  administration,  and  before  any  appeal  from  the  com- 
mitting of  the  said  administration  to  the  said  Alexander  was 
brought,  made,  or  prosecuted,   that  is  to  say,  in  the  said 
but  the  defend-  term  of  St  Michael  in  the  aforesaid  20th  year  of  the  reign  of 
b^fore^Aeitoi-  our  said  lord  the  now  kmg,  brought  into  the  court  of  our 
nistration  was     g^^j  lord  the  king  in  the  said  court  before  the  king  himself 
b^re anyap-     his  Said  bill  against  the  swd  Edward  Turner  in  manner  and 
p^  for  that       f^j^  as  the  Said  Edward  Turner  has  above  allied ;  and  that 
frad^obtain-    afterwards  and  before  any  revocation  or  repeal  of  the  said 
ed  the  said        letters  of  administration,  and  before  any  appeal  was  brou^t 
against  the         or  prosccuted  from  the  committing  of  the  administration 
Md°action  ^t     aforesaid,  such  proceedings  were  had  upon  the  said  bill  of 
troTer.  the  said  Alexander^  that  the  said  Alexander  in  the  said  term 

of  Easter y  in  the  21st  year  of  the  reign  of  our  lord  the 
now  king,  by  the  consideration  of  the  said  court  recovered 
against  the  said  Edward  the  said  6\h  for  his  damages  which 
the  said  Alexander  had  sustained  as  well  on  occasion  of  the 
premises,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  as  by  the  said  record  thereof  remaining 
in  the  said  court  of  our  lord  the  king  before  the  long  himself 
at  Westminster  more  fully  and  at  large  appean.    And  the  said 
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Alexander  further  says,  that  he  the  said  Alexander^  after  the  Turner  v, 
committing  of  the  said  admimstration  to  the  said  Alexander^  Davies. 
and  after  the  conversion  of  the  goods  and  chattels  aforesaid 
by  the  said  Edtoard  Turnery  to  wit,  on  the  2l8t  day  of  August 
in  the  aforesaid  20th  year  of  the  reign  of  our  said  lord  the 
now  king  at  BarMng  aforesaid,  was  cited  by  a  certain  pro- 
cess of  citation  sued  out  at  the  promotion  of  John  Spicer 
natural  brother  of  the  said  Edmund  Spicer^  to  appear  before 
the  said  venerable  Thomas  Exton  official  aforesaid,  in  the 
parish  church  of  St.  Peter  in  the  town  of  Colchester^  in  a 
judicial  plea  there  on  the  29th  day  of  the  said  month  of 
Auffust,  to  exhibit  and  produce  the  said  letters  of  admi- 
nistration of  the  goods,  rights,  and  credits  of  the  said  Ed- 
mund Spicer  deceased,  or  otherwise  shew  reasonable  cause, 
if  any  be  had,  or  could  allege,  why  the  said  letters  of  admi- 
nistration should  not  be  quashed,  revoked,  and  annulled,  and 
also  why  letters  of  administration  of  the  goods,  rights,  and 
credits  of  the  said  deceased,  should  not  be  granted  to  the  said 
John  Spicer  ;  at  which  day  and  place,  the  said  Alexander  by 
Godfrey  Lee  notary  public,  and  his  proctor,  appearing  before 
Lewis  Griffin  clerk  surrogate  of  the  said  official,  the  said  sur- 
rogate revoked  the  said  letters  of  administration  of  the  goods, 
rights,  and  credits  of  the  said  Edmund  Spicer  as  aforesaid 
granted  to  the  said  Alexander^  the  said  Alexander  dissenting 
and  then  and  there  appealing  to  the  court  of  Canterbury  of  the 
arches  London^  and  lord  official  thereof,  and  praying  to  be 
given  to  him,  &c  and  a  competent  term  to  be  assigned  to  pro- 
secute the  said  appeal,  and  to  certify  the  prosecution  thereof; 
which  said  appeal  from  the  revocation  of  the  said  letters  of 
administration  to  the  said  Alexander  he  the  said  Alexander  in 
due  manner  prosecuted  in  the  said  court  of  Canterbury  of  the 
arches  aforesaid  London^  before  Sir  Giles  Sweit  principal 
official  of  the  said  court  lawfully  constituted,  imtil  the  20th 
day  of  January  in  the  20tK  year  of  the  reign  of  our  said  lord 
now  king  of  England^  &c  on  which  day  he  the  said  Alexander 
conceiving  that  he  was  grievously  hurt  by  certain  grievances, 
nullities,  unjust  and  injurious  things  decided  against  him,  by 
the  said  Sir  Giles  Sweit  principal  official  of  the  said  court  of 
Canterbury  of  the  arches  London,  in  the  said  cause  of  appeal 
depending  before  him  in  judgment  between  the  said  Alexander 
Davies  appellant  of  the  one  part,  and  the  said  John  Spicer 
appellant  and  complainant  of  the  other  part>  and  that  he 
might  by  future  enormities  be  imjustly  prejudiced  and  ag- 
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grieved)  rightfully  and  lawfiilly  appealed  from  ihe  same, 
and  every  of  them,  and  eepecially  ffom  the  revbcatioii  of  the 
letters  of  administration  of  the  goods,  rights,  and  credits  of 
the  said  Edmund  Spicer,  granted  hj  a  judge  competent  in  that 
behalf,  to  our  said  lord  the  king  in  his  court  of  chanceiy, 
the  said  court  then  being  at  Westminster  aforesaid,  and  that 
afterwards  and  after  the  said  judgment  by  the  said  Alexander 
in  form  aforesaid  had  againrt  the  said  Edward  Turner,  to  wit, 
on  the  said  21st  day  of  June  in  the  aforesaid  year  of  our  Lord 
1669,  and  not  before,  until  which  day  the  said  appeal  and 
cause  of  appeal  of  the  said  Alexander  last  mentioned  was  de- 
pending, undetermined,  and  undecided  before  the  said  judge^ 
by  the  commission  of  bur  said  lord  the  king  ujider  the  great 
seal  of  England  in  that  behalf  rightfully  and  lawfully  delegated 
and  constituted,  the  said  judges  so  as  aforesaid  delegated, 
pronounced,  and  declared  that  process  was  well,  rightfully, 
and  lawfully  pronounced,  decreed,  and  revoked  by  the  said 
Lewis  Griffin  clerk,  surrogate  of  the  said  Thomsis  Exton  official 
in  and  throughout  the  whole  avchdeaconry  of  Colchester , 
judge  in  the  first  instance  of  the  said  cause,  and  also  pro- 
nounced and  declared  that  the  letters  of  administration  of  the 
goods,  rights,  and  credits  of  the  said  Edmiind  Spicer  deceased, 
heretofore  granted  to  the  said  Alexander  Davies,  were  granted 
badly  and  unjustly,  and  against  the  order  of  law  to  the  said 
Alexander  Davies,  and  pronounced,  decreed,  and  declared  that 
letters  of  administration  of  the  goods,  rights,  and  credits  of 
the  said  deceased  should  and  of  right  ought  to  be  conunitted 
to  the  said  John  Spicer,  and  comnntted  the  Same  to  the  said 
John  Spicer,  and  ratified  and  confirmed  the  interlocutory 
decree  of  revocation  of  the  letters  of  administration  of  the 
goods,  rights,  and  credits  of  the  said  deceased  granted  to  the 
said  Alexander,  as  the  sud  Edward  has  above  alleged.  And 
this  he  is  ready  to  verify :  wherefore  inasmuch  as  the  said 
letters  of  administration,  granted  as  aforescdd  to  the  sud 
Alexander  were  and  continued  in  their  full  force  and  effect 
at  the  time  of  giving  the  said  judgment  for  the  ^d  Alexander 
against  the  said  Edward  Turner,  the  sfud  Alexander  prays 
judgment,  and  that  the  recovery  aforesaid  may  stand  in  full 
force  and  efifect,  &c. 

And  the  said  Edward  Turner  says  that  the  said  plea  by 
the  said  Alexander  Davies  above  pleaded  in  bar,  and  the  mat- 
ter in  the  same  contained,  are  not  sufficient  in  law  to  bar  him 
the  said  Edward  ftom  vacating  and  avoiding  execution  upon 
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the  said  judgment,  to  which  fiaid  plea  the  ndd  Edward  has    Tuener  v. 
no  necessity,  nor  is  bound  by  the  law  of  the  land  in  anywise      Da  vies. 
to  answer.     And  this  he  is  ready  to  verify;  wherefore  for  ' 
want  of  a  sufficient  plea  in  this  behalf,  the  S£ud  Edward^  as 
before  prays  judgment,  and  that  the  said  Alexander  Davies 
mskj  be  barred  from  having  any  es^ecution  whatsoever  of  and 
upon  the  said  judgment  so  recovered,  and  that  he  the  said 
Edward  may  be  restored  to  all  things  which  he  has  lost  by 
occasion  of  the  said  judgment,  &c. 

And  the  sidd  Alexander ^  smce  he  has  above  alleged  sufficient  Joinder  in  de- 
matter  in  his  aforesaid  plea  to  bar  the  said  Edward  from  ™**"*'^' 
vacating  and  avoiding  execution  upon  the  said  judgment, 
which  he  is  ready  to  verify,  which  said  matter  .the  said 
Edward  does  not  deny,  nor  does  in  anywise  answer  the.  same, 
but  altogetiier  refuses  to  admit  that  verification,  as  before, 
prays  judgment,  and  that  the  said  recovery  shall  stand  in  its 
full  force  and  effect  And  because  the  court  of  our  said  lord  CmiaadaUare 
the  king  now  here  is  not  yet  advised  what  judgment  to  give 
of  and  upon  the  premises,  a  day  is  therefore  given  to  the 
parties  aforesaid  before  our  lord  the  king  imtil  15  days  of  [  14,8  ] 
the  Holy  Trinity  wheresoever,  &c.  to  hear  their  judgment 
thereupon,  because  the  court  of  our  lord  the  king  here  is 
thereof  not  yet,  &e.  At  which  day  before  our  lord  the  king 
at  fVestminster  come  the  parties  aforesaid  by  their  attomies 
aforesaid,  whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  lord  the  king  now  here  more  fully 
understood,  and  mature  deliberation  thereupon  had,  for  that 
it  appears  to  the  court  of  our  lord  the  kiog  here  that  the  said 
plea  by  the  said  Alexander  Davies  above  pleaded  in  bar,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  to 
bar  the  said  Edward  from  vacating  and  avoiding  execution 
upon  the  said  judgment,  it  is  considered  tliat  liie  said  Alexander 
Davies  have  no  execution  gainst  the  said  Edward  Turner^ 
or  against  any  lands,  tenements,  goods,  or  chattels  of  the  said 
Edward  by  reason  of  the  said  judgment,  and  that  he  the  said 
Edward  be  restored  to  all  things  which  he  has  lost  by  occasion 
of  the  said  judgment,  &c.  (1) 

( 1 )  An  audiid  quereld  is  an  equitable  tion  ought  not  to  have  issued,  or  should 
action  which  lies  for  a  person  who  either  not  issue,  against  him;  and  is  of  a  most 
is  in  execution,  or  in  danger  of  being  remedial  nature,  and  seems  to  £ave 
so,  upon  a  judgment,  statute-merchant,  been  invented,  lest  in  any  case  there 
statute-staple,  or  recognisance,  when  would  be  an  ojqpressive  ^defect  of  jus- 
he  has  maiter  to  shew  that  such  execu-  tice^  where  the  party  has  a  good  de- 
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fence,  but  had  not,  nor  has  any  other 
means  to  take  advantage  of  it.  Com. 
Dig.  Audita  Querela  (A.)  S  Black. 
Com.  405.  As  if  B.  be  taken  in  exe- 
cution upon  the  statute  acknowledged 
by  A.  in  his  name.  F.  N.  B.  233.  A. 
7th  ed.  Or,  where  execution  is  sued 
out  upon  a  statute  taken  without  autho- 
rity, or  not  duly  sealed.  Cro.  Eliz.  233. 
Ascue  V.  Ftdjatnbe.  So  if,  upon  a  joint 
and  several  bond,  one  of  the  obligors 
is  sued  in  the  K.B.  and  taken  in  exe- 
cution, and  the  other  in  the  C.  B.,  and 
his  lands  are  taken  in  execution  by 
elegit^  as  they  may  well  be,  an  auditd 
quereM  lies  for  him  who  is  taken  in  exe« 
cution;  and  because  the  judgment  must 
be,  that  he  be  discharged  from  the  exe- 
cution, he  cannot  be  taken  again, 
though  the  land  taken  in  execution 
should  be  evicted.  Hob.  2.  Anon, 
2  Bulst  97.  Cowley  v.LydeoU  So  if  the 
defendant  has  paid  and  satisfied  the 
judgment,  and  is  afterwards  taken  in 
execution,  he  may  be  relieved  by  auditd 
quereldf  though  he  has  no  writing  for 
the  payment  Cro.  Jac  29.  Oynel  v. 
Randoly  by  three  judges  against  Pop» 
ham.  So  if  there  is  judgment  against 
two,  who  are  both  in  execution,  and 
the  sheriff  suffers  one  to  escape,  and 
the  plaintiff  recovers  against  the  sheriff, 
and  has  satisfaction^  the  other  shall  be 
discharged  by  an  auditd  quereld,  2  Mod. 
49.  Alfordv.  TatneL  1  Mod.  170.  S.C. 
So  if  a  man  be,  as  is  already  noticed, 
only  in  danger  of  being  taken  in  execu- 
tion, an  auditd  querela  lies,  quia  timet; 
Co.  Litt.  100.  a. ;  and  therefore  the 
conusor  of  a  statute,  or  a  defendant 
against  whom  a  judgment  has  been  ob- 
tained, may  have  it  before  execution 
sued.  1  Roll.  Abr.  306.  (B)  pi.  6. 
And  so  may  the  heir  of  the  conusor ; 
Ibid.  pi.  7. ;  and  the  conusor  or  his  heir 


may  have  an  auditd  quereld  before  any 
suit  b  commenced  upon  the  statute. 
Ibid.  pi.  8.  And  if  there  is  a  verdict 
for  plaintiff  at  N.  P.,  and  afterwards 
and  before  the  day  in  bank,  he  releases 
the  defendant,  and  afterwards  signs 
judgment,  as  the  defendant  cannot 
plead  the  release,  he  may  have  an 
auditd  quereld  to  hinder  the  execution 
of  the  judgment  Gilb.  C.  B.  103. 
3d  ed.  (a)  But  it  is  said  that  he  shall  not 
have  an  auditd  quereld  until  there  be 
judgment  against  him,  for  perhaps  the 
plaintiff  never  will  enter  up  his  judg- 
ment 1  Rol.  Abr.  306.  (B)  pi.  10. 
However,  though  it  cannot  be  brought 
before  judgment  entered,  yet  as  it  may 
be  out  of  the  defendant's  power  to 
bring  an  auditd  quereld  before  he  is 
taken  in  execution,  inasmuch  as  the 
plaintiff  may  get  judgment  signed,  and 
take  out  execution  on  a  sudden,  and 
behind  the  defendant's  back,  therefore 
it  was  said  by  Hale  C.  J.  that  if  an 
auditd  quereld  be  brought  after  the  day 
in  bank,  though  the  judgment  be  not 
entered  up,  the  court  will  make  the 
plaintiff  enter  his  judgment  as  of  the 
day  in  bank  ;  so  that  he  shall  not  plead 
''nultiel  record."  1  Mod.  111.  Lam- 
piere  v.  Mereday, 

And  if  there  is  judgment  against  A. 
in  the  Common  Pleas,  and  against  J9. 
and  C  in  the  King's  Bench  for  the  same 
trespass,  and  A.  satisfies  the  judgment 
against  him,  and  satisfaction  is  acknow- 
ledged, and  afterwards  execution  issued 
out  against  B.f  he  may  have  an  auditd 
quereld  ;  for  though  the  plaintiff  has  a 
right  to  bring  several  actions  for  the 
same  trespass,  and  recover  in  them  all, 
yet  when  judgment  and  satisfaction  is 
had  against  one,  the  plaintiff  cannot 
have  another  satisfaction,  any  more 
than  when  an  obligee  sues  one  of  two 


(o)  [See  6  Scott,  N.  R.  577.  582.  Ouchterlony  v.  Gibson.'] 
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obligors  in  a  joint  and  several  bond  in 
the  Common  Pleas  and  recovers,  and 
afterwards  sues  the  other  in  the  King's 
Bench  and  recovers,  if  one  of  them 
makes  satisfaction,  the  other  shall  have 
an  audUd  quereld  to  avoid  execution 
against  him,  for  the  plaintiff  can  only 
have  one  satisfaction.  And  in  this  case 
C.  may  join  in  the  auditd  quereld^ 
though  he  is  not  yet  aggrieved ;  for  he 
is  privy  to  the  judgment  against  B.  Sir 
W.  Jones,  377,  378.  Corbet  v.  Barnes. 
Cro.  Car.  443.  S.  C. 

An  auditd  quereld  is  a  commission  to 
the  judges  to  examine  the  cause,  Cro. 
Jac.  29.  Ognell  v.  RandoU  and  is  in 
nature  of  a  trespass ;  therefore  where  it 
was  brought  against  two  executors  and 
one'only  appeared,  and  the  other  made 
default,  he  who  appeared  was  awarded 
to  answer  alone :  and  damages  are  given 
if  the  execution  be  without  right. 
2  H.  4.  17.  b.  Bro.  Damages,  38. 
Executors,  42.  And  it  is  said  that  it 
commenced  only  in  the  10th  year  of 
Edward  III.  Sir  T.  Raym.  89.  Young 
V.  Collet,  And  it  does  not  lie  where 
there  is  any  other  remedy  at  law  either 
by  plea,  or  otherwise.  Ibid.  And 
therefore  where  the  party  had  time 
to  take  advantage  of  the  matter  which 
he  has  in  discharge  of  hiniself,  and 
neglected  it,  he  cannot  afterwards  be 
relieved  by  auditd  querela,  1  Rol. 
Abr.  306.  (C)  pi.  1.  As  where  the 
plaintiff  having  obtained  judgment 
against  the  defendant  releases  it,  and 
afterward  brings  a  scire  facias  upon  the 
judgment,  the  sheriff  returns  scire  fedy 
the  defendant  does  not  appear,  and 
there  is  a  judgment  upon  it,  he  cannot 
have  an  auditd  quereld  ;  for  he  had  time 


to  plead  the  release  upon  the  return  of 
the  scire  facias,  and  having  neglected 
it,  the  law  will  not  relieve  him ;  and  if 
in  truth  he  was  not  warned  he  has  his 
remedy  against  the  sheriff  for  a  false 
return ;  but  it  is  otherwise  if  nihil  be 
returned  on  the  scire  facias,  1  Rol. 
Abr.  306.  (C)  pi.  4.  Hob.  283.  Han- 
nor  V.  Mase.  F.  N.  B.  237.  J.  7th  ed. 
Finch  Law,  488,  489.  Sir  T.  Raym. 
19.  Dag  v.  Guildford.  1  Salk.  264. 
Wicket  V.  Creamer,  1  Ld.  Raym.  439. 
S.  C.  1  Wils.  98.  Cooke  v.  Berrg.  So 
if  on  a  scire  facias  on  a  recognisance  the 
party  is  returned  warned,  and  makes  de- 
fault, he  cannot  avoid  it  by  auditd  que* 
reld,  upon  the  ground  that  the  recogni- 
sance was  upon  condition,  which  he  has 
performed,  or  other  matter ;  because  he 
had  a  day  to  answer  it  1  Rol.  Abr. 
336.  (C.)  pi.  2.  1  Salk.  264.  Wicket  v, 
Creamer.  Moor,  536.  Verg  v.  Carew. 
No  person  is  entitled  to  have  an  audita 
quereld,  who  is  not  the  party  grieved. 
Sir  W.  Jones,  90.  Blakestone  v.  Martgn, 
So  an  auditd  quereld  does  not  lie> 
where  the  matter  alleged  does  not 
discharge  the  party;  as  where  two 
persons  are  bound  jointly  and  severally 
in  a  bond,  and  one  of  them  is  sued  anfd 
taken  in  execution,  and  afterwards  the 
other  is  sued  and  taken  in  execution, 
and  then  one  dies,  or  escapes,  tlie  other 
is  not  entitled  to  an  aud  ta  quereld  ;  for 
the  death  or  escape  of  one  is  no  dis- 
charge to  the  other.  5  Rep.  86.  b. 
BlumfiekTs  case.    Co.  Ent  87.  a. 

However  in  general  the  courts  will 
not  put  the  defendant  to  the  trouble  and 
expence  of  an  auditd  quereld^  but  will 
relieve  him  in  a  summary  way  on  mo- 
tion. 4 Burr. 2287.  Suttonw, Bishop (Jb), 


(b)  [6  Bing.  572.  Humphregs  v. 
Knight.  4M.&P.375.  S.C.  10  Bing. 
24.  Plevin  v,  Henshall  1  B.  86  Ad. 
629.  Barrow  v.  Poile.  6  Scott,  N.  R. 
577.  Ouchterlong  v.  Gibson.  The  form 
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of  the  writ  is  "  audita  querela  defen- 
"dentis;"  and  it  is  not  a  remedy  to 
which  a  plaintiff  can  resort.  2  M .  &  W. 
413.  Aldridge  y.  Buller,  iper  Parke  B.2 
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ButVhere  the  ground  of  his  relief  is  a 
release^  when  there  is  some  doubt  about 
the  execution,  or  some  matter  of  fact 
whieh  cannot  be  clearly  ascertained  by 
aflGldavit,  and  therefore  proper  to  be 
tried,  the  court  has  driven  the  defend- 
ant to  his  atuUtd  guerM.  1  Salk.  264. 
Wickei  V.  Creamer.  1  Ld.  Raym.  489. 
12  Mod.  240.  S.  C.  1  Salk.  93.  Anon. 
2  Ld.  Raym.  1295.  Ludlow  v.  Lennard. 
2Str.ll98.  MUfordy.CordtoelL  S.P.[c] 
And  indeed  the  indulgence  which  of 
late  has  been  shewn  by  courts  of  law  in 
granting  a  summary  relief  upon  motion 
in  most  cases  of  evident  oppression,  for 
which  the  only  remedy  formerly  was  by 
audUd  quereld,  has  occasioned  this  re* 
medy  now  to  be  seldom  resorted  to.  It 
is  however  sometimes  adopted  at  pre- 
sent An  auditd  quereld  was  brought  in 
the  King's  Bench  by  Lord  Partchester 
against  Peirief  which  was  decided  in 
T.  T.  28  Geo.  8.  (rf)  The  case  was 
this :  — 

The  writ  set  out  the  record  in  an 
action  by  Petrie  aganist  Lord  Por^ 
Chester  for  bribery :  The  declaration  in 
that  action  stated  that,  on  the  2d  day 
of  SepiembeTy  20  Geo.  8.,  a  writ  issued 
to  the  sheriff  of  Wilts,  to  elect  knights, 
and  citizens,  and  burgesses  for  the 
county,  and  cities  and  boroughs  within 
it ;  that  on  the  5th  of  September  the 
sheriff  issued  his  precept  for  an  election 
of  two  bui*gesses  for  the  borough  of 
Cricklade,  and  on  the  11th  the  election 
was  had,  when  Benfieldy  Macpkersaih 
and  Petrie  were  candidates,  and  that 
Macpkerson  was  the  friend  of  Lord 
Partchester;  and  that  Lord  Portchester 
bribed  one  Thomas  Mann  Gunn  a  voter, 
to  give  his  vote  for  his  friend,  whereby 
and  by  force  of  the  [statute,  an  action 


had  accrued  to  the  said  Petrie  to  de- 
mand, and  have  of  and  from  the  said 
Ld.  P.  and  for  his  said  offence  500L 
parcel,  &c.:    Then  followed  99  other 
counts  for  bribery  by  Ld.  Pn  or  his 
agent  BristoWf  of  50  different  persons, 
all  laid  on  the  11th  September:  The 
issue  was  ofBastertsraXf  and  the  venire 
was  awarded  and  continued  as  usual, 
and  the  trial  was  at  Salisbury ,  28th  Jufy 
1781,  and  a  verdict  was  found  for  Petie 
upon  four  counts:   After  which  was 
stated  the  judgment  given  for  Petrie 
for2000/L  (the  amount  of  four]  penal- 
ties) and  142A  costs,   which  was   on 
Tuesday  next  after  the  morrow  of  AU- 
Souls,    The  auditd  quereld  then  stated 
that  before  the  said  election,  to  wit,  on 
the  11  th  of  September,  one  W.  BtnUm 
did  corruptly  ask  the  said  Lord  Port-- 
Chester  to  give  him  the  sum  of  five 
guineas  to  vote  for  Macpherson ;  that 
after  committing  the  said  offence  by 
W.Hinton,  and  after  the  committing 
of  the  said  several  offences  by  the  said 
Ld.  P.  and  within  12  months  next  after 
the  said  election,  to  wit,  on  the  29th 
May  1781,  Ld.  P.  discovered  to  one 
Richards  the  offence  of  the  said   FP. 
Hintony    to  the   intent  that  Richards 
might  prosecute  Hinton  to  conviction, 
he  the  said  Ld.  P,  not  having  been 
then  convicted  of  any  offence  against 
the  said  statute ;  that  in  Trinity  terra 
21  Geo.  S.  Richards  impleaded  Himtom 
in  K.  B. :  Then  followed  the  declaratimi 
against  Hinton,  containing  four  counts 
for  bribery  on  the  Uth  of  September, 
the  venire,  postea,  verdict  for  Ridiards, 
on  one  count  for  500/.,  the  judgment, 
which,  like  the  judgment  in  the  said 
action  by  Peirie  against  Lord  Portckes^ 
ter,  was  on   Tuesday   next  after  the 


(c)  See  also  5  Taunt.  561.  Nathan  4  Bing.  498.  Hanson  y.Blahey.    1  M. 

V.  Giles.      2. Marsh.  87.    Dalby  and  &  P.  261.  S.C.    2  Cr.  M.  &  R.  416. 

Hewes  v.  Matt.      [2  Bing.  41.  Baher  Sytnons  v.  Blake,  AccordS] 
V.  Ridgway.     9   Moore,   114,  S.  C.        {d)  [3  Dougl.  261.  S.C.] 
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mpnow  of  AU'Souh;  That  the  ftud 
judgment  continued  in  force,  and  which 
said  offence  whereof  the  said  W.  Hinion 
was  convicted  was  the  same  offence 
which  Ld.  P,  had  so  discovered  to 
Richards}  ^'  and  although  the  defend- 
^  ant,  by  reason  of  the  said  discovery 
*<  and  conviction,  is  and  ought  to  be 
\^  indemnified  and  discharged  from  the 
<<  said  penalties  and  costs  so  recovered 
<<  against  him  by  PetriCj  and  the  dis- 
^*  ability  upon  the  said  judjment,  ne- 
**  vertheless  the  said  Peine  unjustly 
**  threatens  to  sue.  out  execution." 
The  record  then  further  stated  that 
Ld.  P.  prayed  a  writ  of  supersedeas 
to  the  sheriff  of  Wiits,  to  cease  from 
all  manner  of  execution  upon  the  said 
judgment  against  him  until  the  court 
shall  give  judgment  upon  the  auditd 
quereldy  and  it  was  granted.  And  he  also 
prayed  process  against  Petrie^  which 
was  granted,  and  stated  Petrie's  appear- 
ance. Then  Ld.  P.  declared  on  the 
audita  querela^  which,  as  usual,  was  only 
a  repetition  of  the  writ,  and  concluded 
with  praying  judgment,  and  that  Petrie 
might  be  barred  from  having  any  execu- 
tion whatsoever  of  the  said  judgment, 
and  that  he  the  said  Ld.  P,  might  be 
restored  to  all  things  which  he  had  lost 
by  occasion  of  the  said  judgment. 

The  defendant  Petrie  pleaded  that 
before  the  said  election,  to  wit,  on  the 
11th  day  of  September,  one  Hopkins  a 
voter  corruptly  received  from  Bristow 
the  sum  of  five  guineas  to  vote  for  Mac- 
pherson  ;  that  after  the  committing  the 
said  offence,  and  after  the  offence  by 
Hintojh  and  before  Ld.  P.  made  the 
discovery  to  Richards,  namely,  on  the 
30th  September  17S(\  Hinton  discovered 
Hopkins  9  offence  to  Petrie,  and  that 
before  Ld.  P.  made  the  discovery  to 
Richards,  namely,  on  the  21st  of  May 
1781,  Petrie  sued  out  a  latitat  against 
Hopkins,  and  in  TWnif^term  following 
declared  against  him.    The  plea  then 


stated  the  proceedings  in  the  action  by 
Petrie  against  Hopkins,  in  which  the 
Nisi  Prius  day  was  also  on   the  28th 
July  1761 1  and  verdict  for  PetriJi  for  one 
penalty,  and  judgment  on  Tuesday  next 
after  the  morrow  of  AU^Souis,  22  Geo. 
3. ;  that  the  judgnff^nt  remained  in  full 
force ;  and  then  Petrie  averred  *'  that 
'^  the  said  judgment  so  given  against 
^  Hopkins  was  in  fact  given  before  the 
'^  judgment  against  Hinton  in  the  action 
'*  so  commenced  against  him  by  Rich^ 
'*  ardss"  whereby  Hinton  was  indem- 
nified.   And  in  order  to  obtain  such 
indemnity,   Hinton   on    the    12th    of 
February,  22  Geo.  8.,  sued  out  a  writ 
of   auditd  quereld  against    Richards, 
which  was  then  depending,  *<  and  this 
"  the  said  Petrie  is  ready  to  verify,'* 
To  this  plea  Ld.  P.  replied  that  the 
judgment  against  Hinton  in  the  action 
against  him  by  Richards  was  given  be- 
fore the  judgment  against  Hopkins,  and 
traversed  that  the   judgment    against 
Hopkins  was  given  before  the  judgment 
against  Hinton,  "  and  this  he  is  ready 
"  to  verify."     The  rqoinder  took  issue 
on  the  traverse,  and  concluded  to  the 
country.      To  the    rejoinder  Ld.  P, 
demurred,  and  assigned  for  cause  that 
**  it  appears  from  the  proceedings  in 
'<  this  cause   that  the  said  judgment 
"  against  Hopkins,  and  the  judgment 
"  against  Hinton,  were  given  at  one  and 
<<  the  same  time^  that  is  to  say,  on  the 
"  same    Tuesday  next  after  the  mor- 
«  row  of  AlUSouh,  and  therefore  the 
"'averment  in  the  plea  that  the  judg- 
<<  ment  against  Hopkins  was  given  be- 
^  fore  the  judgment  against  Hinton  is 
^  wholly  inadmissible,  or  if  the  same 
"  were  admissible,  yet  that  the  matter 
*•  therein  averred  being  matter  of  record, 
"  ought  to  have  been  verified  by  the  re- 
<<  cord  of  the  judgment,  and  to  have 
"  been  determined  by  the  court  here ; 
<*  whereas  the  said  Petrie  has  endea- 
<'  voured  to  put  the  same  in  issue  to  be 
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'<  tried  by  the  country,  and  for  that  the 
*'  said  Peirie  has  not  offered  to  verify 
<<  his  sud  plea,  or  the  matter  therein 
^<  alleged,  by  the  records  of  thejadg- 
"  ment,  or  by  any  record  whatever," 
&c    The  defendant  joined  in  demurrer, 

After  this  case  had  been  twice  ar- 
gued, Lord  Mansfield  delivered  the  re- 
solution of  the  court  He  said  that  four 
points  had  been  made  in  argument, 
three  on  the  form  of  the  pleadings,  and 
the  fourth  on  the  statute  2  Geo.  2. 
c.  24.  s.  8.  which  enacts,  <'  that  if  any 
*'  person  offending  agamst  this  Act  shall, 
'' within  the  space  of  twelve  months 
*^  next  after  such  election  as  aforesaid, 
'^  discover  any  other  person  or  persons 
**  offending  against  this  Act,  so  that 
''  such  person  or  persons  so  dbcovered 
'^  be  thereupon  convicted,  such  person 
'*  so  discovering,  and  not  having  been 
"  before  that  time  convicted  of  any  of- 
**  fence  against  this  Act,  shall  be  indem- 
^  nified,  and  discharged  from  all  penal* 
^*  ties  and  disabilities  which  he  shall  then 
*^  have  incurred  by  any  offence  against 
<'  this  Act"  the  first  question  that  had 
been  made  was,  whether  priority  of 
judgment  could  be  averred,  when  it  was 
admitted  on  the  record  that  both  judg- 
ments were  given  on  the  same  day.  (e) 
2.  Whether  the  averment  was  to  be 
tried  by  the  country,  or  by  the  record. 
S.  Whether  the  plaintiff  could  demur 
after  an  issue  taken  on  his  own  traverse, 
and  4.  Whether  admitting  a  judgment 
obtained  by  a  dbcoverer  to  be  an  in. 
demnity,  though  of  the  same  day  with  a 
judgment  against  him,  a  conviction  of  a 
person  indemnified  were  an  exemption 
within  the  statute. 


As  to  the  first  it  was  laid  down  in 
2  Burr.  967.  Johnson  v.  Smithy  that 
judgments  should  be  deemed  complete, 
and  bind  to  all  purposes  by  relation- 
There  was  no  authority  to  contradict  that 
rule  of  common  law ;  and  Cro.  Car.  102. 
Standfordy,  Cooper^  was  a  very  strong 
case  in  support  of  it.  There  was  the 
same  attempt  in  Latch.  53.  Gerrard  v. 
NorriSf  to  make  a  fraction  of  a  day ; 
and  so  in  8  Mod.  189.  MiUer  v.  Brad- 
ley.  From  the  argument  in  that  case  it 
must  in  fact  have  been  a  judgment  of 
the  morrow  of  the  Holy  Trinity.  The 
cases  in  3  Keb.  426.  491.  HiOchins  v. 
Thomas.  2  Lev.  141.  S.  C.  Cro.  Eliz. 
261.  Beg.  v.  Harris.  Hob.  128.  Pie  v.  . 
Coke.  Moor.  864.  S.  C.  2  Hawk.  275. 
2  Str.  1169.  Jacksony,  Gisling.  3 Burr. 
1423.  Combe  v.  PiU^  did  not  apply ;  for 
in  them  priority  of  judgment  was  not  the 
question,  but  priority  of  suU^  which  is 
the  act  of  the  party,  but  the  judgment 
is  the  act  of  the  court  Another  string 
of  cases  as  little  applicable  were  those  of 
Johnson  v.  Smithy  2  Burr.  950.  Wood  v. 
Newton,  1  Wils.  147.  and  Foster  v. 
Bonner,  Cowp.  454. ;  for  they  all  turned 
upon  the  question  of  what  was  the  com- 
mencement of  the  suit  The  applica^ 
tion  for  the  writ  was  an  act  of  the  party, 
and  might  be  put  in  issue  to  be  tried  by 
the  country. 

But  that  rule  was  liable  to  two  ex- 
ceptions. One  was,  when  the  precise 
time  of  signing  a  judgment,  or  any  other 
act  of  record,  was  made  material  by 
statute ;  as  the  enrolment  of  a  bargain 
and  sale^  and  judgments  as  they  affect 
purchasers.  Hinde's  case,  4  Rep.  71., 
was  determined  on  the  statute  27  H.  8. 
c.  16.,  but  the  exceptions  prove  the  rule 


(e)  Where  a  sheriff  enters  under  a 

Ji.  fa.  on  the  same  day  that  an  act  of 

bankruptcy  is  committed,  the  priority 

may  be  enquired  into.    2B.  &  A.  586. 

l^omas  v.  Desanges.    [And  the  court 


will  take  notice  of  the  fraction  of  a  day, 
whenever  it  is  necessary  for  the  pur- 
poses of  justice.  8Dowl.  337.  Chiekv. 
Smith.  9  DowL  828.  Pewtress  v. 
Annan."] 
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The  other  was  by  common  law;  as 
where  there  is  a  special  memorandum  of 
the  bill  having  been  filed  on  a  particular 
day  within  the  term,  the  judgment  in 
that  case  will  have  relation  only  to  the 
time  of  filing  the  bill.  Yelv.  35.  Huys 
V,  WrighU{f)  The  first  reason  assigned 
in  that  case  was  misreported,  and'  the 
second  was  the  only  one  on  which  the 
judgment  could  be  supported.  It  was 
admitted  on  the  record  in  that  case* 
that  the  judgment  was  after  the  20th 
of  May.  So  in  8  Mod.  189.  MiUer  v. 
Bradky,  and  3  Salk.  212.  it  was  said  by 
HoU  C.J.  that  a  judgment  should  relate 
to  the  first  day  of  the  term ;  unless  there 
were  a  memorandum  to  the  contrary,  as 
where  there  was  a  continuance  of  the 
cause  until  another  day  in  the  same 
term.  Therefore  they  were  of  opinion 
there  could  be  no  such  averment  That 
made  it  unnecessary  to  decide  the  two 
next  questions ;  though  the  same  reason- 
ing would  go  a  good  way  to  shew  that 
the  trial  must  be  by  the  record. 

The  remaining  question  was  on  the 
statute  as  to  the  indemnity.  That  was 
quite  new,  and  therefore  to  make  it  in- 
telligible he  would  state  so  much  of  the 
case  as  was  applicable  to  that  point, 
and  the  arguments  that  had  been  used. 

Before  Lord  Portchester  discovered 
Hinian,  he  (ffintan)  discovered  Hop^ 
kins  and  convicted  him ;  Hinton  sued 
out  an  auditd  quereldy  which  was  de- 
pending. It  had  been  objected  to  on  the 
part  of  Ld.  P.,  that  the  audita  querelh 
by  Hinton  was  still  depending,  and  nan 
constat  that  he  would  be  exempted,  and 
though  the  plea  had  stated  the  facts, 
the  court  ought  not  to  decide  on  them, 
because  Hinton  was  not  a  party  to  that 
record;  but  to  that  the  right  answer 
had  been  given  by  the  defendant's  coun- 
sel, that  HintoTLB  audita  querelA  was 
stated  only  to  shew  that  he  was  suing 


his  remedy,  and  not  that  suing  an  audith 
querela  would  be  sufficient  if  the  facts 
were  not  sufficient 

The  other  question  was,  Whether  the 
court  could  decide  on  that  record? 
There  would  be  unequal  justice  if  they 
could  not ;  both  parties  were  interested 
in  it  Lord  P.  relied  on  the  judgment 
against  Hinton  as  his  indemnity.  Petrie 
must  be  entitled  to  shew  it  was  not ;  he 
could  bring  no  audita  quereloj  nor  con- 
test it  in  any  other  way.  All  persons 
were  entitled  to  contest  the  fairness  of  a 
judgment  when  it  became  material  to 
them.  Suppose  Hinton  had  submitted^ 
would  that  have  barred  Petrie? 

It  has  also  been  objected  on  the  part 
of  Lord  P.,  that  he  was  entitled  although 
Hinton  were  indemnified.  And  it  was 
said  to  be  like  the  case  of  an  indemnity 
on  conviction,  and  the  offender  par- 
doned after  conviction.  But  it  did  not 
apply.  In  criminal  cases  the  verdict  was 
the  conviction ;  and  where  the  offender 
was  convictedj  the  party  had  performed 
the  condition  upon  which  the  indemnity 
was  offered,  and  the  mercy  of  the  crown 
could  not  devest  his  right ;  but  then  it 
must  be  a  legal  conviction,  for  if  it 
were  on  an  insufficient  indictment,  and 
judgment  were  arrested,  and  the  offender 
indicted  on  a  new  indictment,  the  ac- 
complice was  bound  to  appear  on  the 
second  trial.  So  it  must  be  a  legal  con- 
viction on  that  statute.  The  question 
was  no  more  than,  whether  a  conviction 
to  entitle  to  indemnity  was  such  as 
might  be  followed  up  by  punishment, 
or  a  mere  form?  The  state  of  the 
case  decided  it.  The  case  of  an  insuf- 
ficient indictment,  and  the  opinion  of 
Yates  J.  in  delivering  the  judgment  of 
the  court  in  4  Burr.  2283.  Sutton  v. 
Bishop,  were  decisive.  Here  Lord  P. 
had  not  substituted  any  other  offender 
in  his  place.  Hinton  was  not  liable,  and 


if)  [See  ant^  Vol.  II.  p.  1.  note  (a),  p.  ^ip  note  (p).] 
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Turner  r.    is  after  verdict,  the  administrator  de  bonis  nan,  &c  may  sue 
Da  VIES,      out  execution  upon  the  judgment.    But  the  executors  or  ad- 
'   .         ministrators  of  the  now  defendant,  who  has  so  recovered  the 
ment  after"ve?'  judgment,  have  nothing  to  do  with  it ;  w^jich  proves  that  the 
72**""^^*'^*^*  now  defendant  was  only  entitled  to  the  monies  as  adminis- 
S.  p.  '  trator,  and  not  otherwise.    And  now  his  administration  being 

repealed,  his  title  is  determined,  and  he  ought  not  any 
further  to  intermeddle  with  any  of  the  estate  of  the  intestate ; 
for  it  now  belongs  to  John  Spicer  the  new  administrator. 
And  this  is  matter  which  the  now  plidntiff  could  not  plead 
before  in  the  action  of  trover  against  him,  because  it  is  sub- 
sequent matter  which  happened  after  the  judgment,  and  there- 
fore the  plaintiff  is  now  to  be  relieved  by  this  action ;  and 
Cohe^&  Entries,  89.  a.  and  8  Rep.  144  a.  Dr.  Drury'%  case, 
are  full  to  this  purpose;  for  the  plaintiff  in  the  auditd  quereld 
in  that  case  was  in  execution  at  the  suit  of  an  executor,  and 
afterwards  the  will  was  revoked  by  sentence  in  the  spiritual 
court ;  whereupon  the  plaintiff  brought  his  auditd  quereld, 
and  had  judgment  to  be  released  out  of  prison.  Therefore  he 
prayed  judgment  for  the  plaintiff  here. 

Barrel  for  the  defendant  argued,  that  here  was  a  thing 
vested  in  the  defendant  which  could  not  be  devested  by 
the  repeal  of  the  letters  of  administration ;  for  if  the  money 
on  the  judgment  had  been  paid,  or  levied  by  an  execution, 
the  defendant  would  retain  them,  notwithstanding  the  letters 
3  Term  Rep.      of  administration  were  afterwards  revoked,  and  the  now  plain- 
D^das.^'*  ^      *^^  would  be  dischai^ed  against  the  now  administrator.    And 
although  here  the  defendant  has  not  received  the  money^  yet 
by  the  judgment  itself  the  property  of  the  goods  converted 
is  altered,  and  the  now  plaintiff  shall  never  be  charged  again 
[  150  3      for  the  conversion  of  them.     And  if  it  should  be  otherwise, 
.  and  the  new  administrator  should  have  an  action  de  novo  for 
the  same   conversion,  perhaps  it  might  be  barred  by  the 
statute  of  limitations,  and  so  that  part  of  the  intestate's 
estate  would  be  altogether  lost.     And  he  strongly  insisted 
that  here  was  a  duty  vested  in  the  now  defendant  as  admi<< 
nistrator,  of  a  different  nature  from  that  which  was  in  the 
intestate,   and  therefore  it  should  not  be  devested  by  the 
repeal  of  the  administration  afterwards,  but  the  now  defendant 
shall  have  it  notwithstanding  the  repeal  of  the  administra- 
tion.   Therefore  he  prayed  that  now  plaintiff  should  be  barred, 
the  law  abhors       Sed  non  allocatur ;  for  Kelynge  C*  J.  said  that  the  law  abhors 
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circuity  of  action  (2) ;  and  here  there  will  be  a  circuity  of    Turner  v. 
action  if  the  now  defendant  should  sue  out  execution  and  re-      Da  vies. 
ceive  the  money.     For  it  was  clear,  he  said,  that  the  new    .     .  ^ 
administrator  would  recover  it  again  against  the  now  defend-  tion. 
ant.     And  therefore  to  avoid  circuity  of  action,  the  now 
plaintiff  shall  be  discharged  against  the  now  defendant  from 
the  said  judgment,  and  be  chargeable  to  the  new  administra- 
tor for  the  value  of  the  goods  converted ;  wherefore  it  was 
adjudged  for  the  plaintiff  by  the  whole  court. 


(2)  If  a  man,  upon  the  credit  of  J9., 
lend  money  to  A.f  which  is  applied  to 
the  use  df  A,y  bat  is  not  put  to  account 
by  A.,  upon  an  account  made  between 
him  and  J9.,  the  lender  shall  have  an 
account  in  Chancery  against  A.  for 
avoiding  the  circuity  of  action,  if  he 
was  to  be  put  to  his  action  against  B, 
and  B»  to  an  action  against  A,  Ruled 
in  Chancery,  and  upon  an  appeal  af« 
firmed  in  the  House  of  Lords.  Show. 
Cas.  Pari.  17.  So  in  covenant  the 
plaintiff  declared  that  the  defendant 
had. covenanted  with  him  to  collect  his 
rents  in  C.  and  assigned  a  breach  that 
the  defendant  did  not  collect  them. 
The  defendant  pleaded  that  the  plain- 
tiff himself  had  interrupted  his  collect- 
ing the  same.  It  was  insisted  that  the 
plea  was  not  good;  for  if  it  was  the 


defendant  might  bring  trespass  against 
the  plaintiff,  and  recover  damages,  and 
therefore  it  was  no  plea  to  this  action. 
But  it  was  answered  by  the  court  that 
the  plea  was  good  in  avoidance  of  cir- 
cuihf  of  action  ;  for  if  the  defendant 
should  bring  trespass  and  recover  da- 
mages, then  the  plaintiff  should  have 
an  action  of  covenant  against  the  de- 
fendant, and  recover,  which  circuity  of 
action  the  law  will  not  suffer.  Keilw. 
34.  b.  35.  a.  (A)  So  where  a  man  be- 
comes bound  to  another  who  covenants 
not  to  put  the  bond  in  suit  before 
Michaelmasy  and  the  obligee  neverthe- 
less brings  debt  on  the  bond  before 
Michaelmas^  the  defendant  cannot  plead 
the  covenant  in  bar,  but  must  have  re- 
course to  an  action  upon  it  (t) ;  but  if 
the  covenant  had  been  not  to  sue  at  ali^ 


(k)  [So  in  Carr  v.  Stephens,  9B.&  C. 
758.  4  M.  &  R.  590.  S.C.,  a  receiver  of 
the  rents  of  an  estate,  to  a  share  of  which 
a  married  woman  was  entitled,  having 
in  his  hands  money  due  to  her,  by  the 
direction  of  the  husband,  accepted  a 
bill,  on  the  faith  of  that  fund,  drawn  by 
a  creditor  of  the  husband  for  money 
lent  to  him:  Before  the  bill  became 
due,  the  husband  and  wife  gave  a  joint 
direction  to  the  receiver  to  pay  over 
the  money  to  a  third  person,  which  he 
did  before  the  commencement  of  the 
action :  When  the  bill  became  due,  the 
acceptor  refused  to  pay  it,  unless  the 


drawer  would  indemnify  him  against 
the  claim  of  the  husband  and  wife  to 
have  the  money  paid  according  to  their 
order:  An  indemnity  was  given,  but 
the  acceptor  still  refused  to  pay :  And 
it  was  held,  that  the  drawer  could  not 
maintain  an  action  on  the  bill,  as  it 
would  only  lead  to  a  circuity  of  action, 
as  the  acceptor,  being  bound  to  pay  the 
money  according  to  the  order  of  the 
husband  and  wife,  might  recover  it 
back  by  suing  on  the  agreement  to  in- 
demnify.] 

(i)  [So  a  covenant  not  to  sue  upon 
a  bond  duriog  the  life  of  the  obligor,  and 
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it  is  reasonable,  in  order  to  avoid  cir- 
cuity of  action,  to  allow  its  being 
pleaded  in  bar  of  the  action.  And.  507* 
pL  316.  Dowse  v.  Jeffries,  Cro.  Eliz. 
S52.  S.C.  So  where  to  debt  on  bond 
for  200^  the  defendant  pleaded,  that, 
after  the  making  of  the  bond,  the  plain- 
tiff by  indenture  covenanted,  that  if  the 
defendant  should  at  such  a  day  pay 
\QOL  the  obligation  should  be  void,  and 
alleged  that  he  paid  the  money  at  the 
day ;  and  upon  demurrer  it  was  insisted 
for  the  plaintiff,  that  the  indenture 
being  made  after  the  bond,  could  not 
be  pleaded  in  bar;  but  all  the  court 
held  that  the  defendant  might  well 
plead  it  in  bar,  without  being  put  to  the 
action  of  covenant  by  circuity  of  action. 
Cro.  Eliz.  623.  Hodges  v.  Smith.  So 
in  debt  for  rent  on  a  lease  for  years, 
the  defendant  pleaded  in  bar,  that  the 
lessor  did    covenant    that  the    lessee 


might  deduct  so  much  for  charges,  and 
upon  demurrer  this  was  adjudged  a 
good  plea,  it  being  a  thing  executory, 
and  the  covenant  in  the  same  deedy  and 
the  party  should  not  be  put  to  curcuity 
of  action,  and  to  bring  action  of  cove- 
nant. 1  Lev.  152.  Johnson  v.  Carre,  (j) 
Bat  it  is  otherwise  vbere  the  covenant 
is  in  another  deed;  for  the  last  deed 
does  not  take  away  the  effect  of  the 
former;  and  a  subsequent  covenant 
cannot  be  pleaded  in  bar  of  a  former ; 
but  the  defendant  must  bring  his  action 
upon  the  last  indenture,  if  he  will  help 
himself.  2  Vent  217,  218.  Gawden\. 
Draper,  So  if  A.  and  B.  are  jointly 
and  severally  bound  to  J7.,  and  ff.  co« 
venants  only  with  A.  that  he  will  not 
sue  A,9  this  is  not  a  defeasance,  for  still 
there  is  a  remedy  on  the  bond  against 
B*(h);  but  it  is  otherwise  if  A.  only 
had  been  bound ;  for  then  such  covenant 


that  if  any  person  to  whom  the  obligee 
should  assign  the  bond  should  recover 
the  principal,  the  obligee  would  pay  the 
obligor,  during  his  life,  interest  on  the 
amount  recovered,  was  held  not  to  ope- 
rate either  as  a  defeasance  or  as  a  release 
so  as  to  be  pleadable  in  bar  to  an  action 
by  an  assignee  of  the  bond  in  the  name 
of  the  obligee.  6  Bing.  547.  Morley  v. 
Frear.  4.M.&P.S05.  S.C.  So  a  cove- 
nant  not  to  sue  on  a  simple  contract  debt 
for  a  limited  time  is  not  pleadable  in  bar 
of  an  action  for  such  debt  3  M.  & 
W.  210.  Thimbleby  v.  Barron.  Antd, 
Vol.  II.  p.  48.  notes.  However  in 
Stracy  v.  The  Banh  of  England^  6  Bing. 
754.  775.  4  M.  &  P.  639.  S.C,  it  was 
held  that,  in  order  to  avoid  circuity  of 
acUon,  the  defendants  might  avail  them- 
selves of  an  agreement,  whereby  the 
plaintiff  had  for  a  good  consideration 
restrained  himself  from  suing  until  he 
had  done  a  particular  act,  as  a  sttspen- 
sion  of  his  right  to  sue,  and  that  they 


were  not  confined  to  a  remedy  by  a 
cross-action  thereon.  And  a  similar 
doctrine  appears  to  have  been  acted 
upon  in  other  modem  cases.  See 
6  Bing.  339.  Tatlock  v.  Smith.  3  M. 
&  P.  676.  S.  C.  2  Cr.  M.  &  R.  187. 189. 
Simon  v.  Llogd.  Ibid.  41 1, 412.  Allies 
V.  Probgny  per  Lord  Abinger.  But  see 
ant^,  Vol.  II.  p.  103  b.  note  (c).] 

(j)  [[But  if  a  rent  of  so  much  a  year 
be  reserved,  but  by  the  same  deed  the 
lessor  agrees  to  allow  so  much  at  every 
payment  for  bringing  the  rent,  this 
shall  not  be  recouped  as  a  diminution 
or  alteration  of  the  rent,  but  is  a  cove- 
nant for  allowance.  Yelv.  42. 47*  Cham- 
bers V.  Mason.  Cro.  Jac.  34.  Mason  v. 
Chambers.  Com.  Dig.  tit  Rent  (C.  3.) 
12  A.  &  E.  506.  Davies  v.  Staeey.  4  P. 
&D.157.  S.C] 

(h)  [So  a  covenant  byA  not  to  sue /T. 
for  any  debt  due  from  him  to  A.  cannot 
be  pleaded  in  bar  of  an  action  against 
J7.  by  ij.  and  B.  for  a  debt  due  to  them 
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excludes  him  from  any  remedy  for 
ever,  to  avoid  circuity  of  action.  2  Salk. 
575.  Lacif  y.  Kynaston.  S.  C.  1  Ld. 
Raym.  690.  12  Mod.  551.  It  is  iodeed 
a  maxim  in  law  so  to  judge  of  contracts, 
&c.  as  to  prevent  a  multiplicity  of  ac- 
tions; upon  which  grounds  it  is  that 
courts  do  construe  express  words  of 
covenant  into  a  release.  As  supposing 
the  obligee  of  a  bond  covenants  not  to 
sue  on  it,  the  courts  say  that  shall  ope- 
rate as  a  release  ;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two 


actions.     1  T.R.  446.  Smith  v.  Maple- 
hack. 

But  a  cause  of  action  against  a  plain- 
tiff will  be  no  bar  to  an  action  by  him 
for  avoiding  circuity  of  action,  when 
the  recovery  in  both  actions  is  not 
equal;  as  in  waste (/)  it  is  no  bar,  that 
the  plaintiff  covenanted  to  repair ;  for  in 
waste  the  plaintiff  is  entitled  to  recover 
treble  damages,  but  the  defendant  in 
his  action  of  covenant  will  only  recover 
single.  Moor,  23.  pi.  80.  Seeant^48, 
in  the  note(l).(m) 


jointly :  11  A.  &  £.  216.  Walmesley  v. 
Cooper,  3  P.  &  D.  149.  S.C. :  For  a 
covenant  not  to  sue  (as  appears  from 
the  subsequent  part  of  the  principal 
note)  has  been  hdd  to  operate  as  a 
release  on  no  other  principle  than  that 
of  avoiding  circuity  of  acfcipn,  t.«.  the 
scandal  and  absurdity  of  allowing  A*  to 
recover  against  H.^  in  one  action,  the 
identical  sum  which  H.  has  a  right  to 
recover  in  another  against  A, :  But  if 
the  parties  thus  opposed  in  interest  are 
not  the  same,  thie  principle  cannot  apply : 
Where  one  of  two  partnfers  covenants 
not  to  s«e  for  a  joint  d^bt,  he  will  be 
liable  for  a  breach  of  that  covenant  if 
both  afterwards  sue :  But  if  he  is  then 
sued  by  the  debtor  for  breach  of  cove^ 
nant,  he  alone  must  answer  for  it: 
The  two  will  have  recovered  according 
to  the  defendant's  obligation  to  them ; 
but  that  one  only  will  be  compellable 
to  refund  who  has  entered  into  a  counter 
obligation  with  their  debtor  not  to  sue 
him.] 

(/)  [The  writ  of  waste  was  abolished 
by  Stat  3  &  4  W.  4.  c  27.  s.  36.  See 
post,  234.  notes  to  Green  v.  Cole.'] 

(m)  [Formerly  it  was  the  practice, 
where  an  action  was  brought  for  an 
agreed  piece  of  a  specific  chattel,  sold 
with  a  warranty,  or  of  work  which  was 
to  be  performed,  or  goods  to  be  sup- 


plied, according  to  contract,  to  allow 
the  plaintiff  to  recover  the  stipulated 
snm^  leaving  the  defendant  to  a  cross- 
action  for  breach  of  the  warranty  or 
contract  But,  since  the  case  of  Basten 
v.  Buttery  7  East,  479.,  a  different  prac- 
tice has  been  followed;  and  the  de- 
fendant is  now  permitted  to  shew,  in 
diminution  of  damages,  that  the  chattel 
by  reason  of  the  non-compliance  with 
the  warranty  in  the  one  case,  and  the 
work  or  goods  in  consequence  of  the 
non-performance  of  the  contract  in  the 
other,  were  diminished  in  value.  9B. 
&  C.  259.  Poulton  v.LaUimore.  4  M. 
&  R.  208.  S.  C.  2  6.  &  Ad.  456.  Street 
V.  Blay.  1  Cr.  &  M.  832.  AUen  v.  Ca- 
meron.  1  M.  &  Rob.  218.  Thornton  v. 
Place.  2  Cr.  M.  &  R;  547.  Cousins  v. 
Paddon.  1  M.  &  W.  556.  Dicken  v. 
Neale.  It  was  said  by  Lord  Tenterden, 
in  delivering  the  judgment  of  the  court 
in  Street  v.  Blay^  that  a  breach  of  war- 
ranty might  be  given  in  evidence  in  an 
action  for  the  price  of  a  specific  article 
sold,  in  mitigation  of  damages  '<  on  the 
«  principle,  it  should  seem,  of  avoiding 
<'  circuity  of  action."  But  it  is  not  to 
be  inferred  from  this  expression  that  a 
defendant,  who  exercises  the  option  of 
setting  up,  in  mitigation  of  damages,  a 
counter  claim  for  breach  of  wUrranty 
or  contract,  according  to  the  modern 


150  c  Benson  versus  Welby. 

practice  above  stated,  is  in  the  same  tract  ^   Consequently  to  the  extent  that 

situation  as  if  he  had  brought  a  cross-  he  obtains,  or  is  capable  of  obtaining, 

action,  and  consequently,  that  he  can-  an  abatement  of  price  by  reason  of  the 

not,  after  judgment  in  one  action,  bring  diminished  worth,   he  must    be    con- 

another.    For  the  rule  simply  is,  that  it  sidered  as  having  received  satisfaction 

is  competent  for  the  defendant  to  de-  for  the  breach  of  contract,  and  is  pre- 

fend  himself  by  shewing  how  much  less  eluded  from  recovering  in  another  ac- 

the  subject-matter  of  the  action  was  tion  to  that  extent,  but  no  more:  And, 

worth,  by  reason  of  the  breach  of  con-  therefore,  if  he  has  sustained  any  special 

tract,  and  not  that  he  may  set  off,  by  a  damage,  he  may  still  bring  an  action  in 

proceeding  in  the  nature  of  a  cross-  respect  thereof.    8  M.  &  W.  858.  MoH" 

action,  the  amount  of  damages  which  del  v.  SteeLJ 
he  has  sustained  by  breach  of  the  con- 


Case  26.  Benson  versus  Welby,  late  Sheriff  of  Lincoln. 

Trinity,  21  Car.  IL  Eegis.    Rot.  1505. 

Swnepre^        >'«^*»A"«»1  TiE  it  remembered,  that  heretofore,  to  wit,  In 
Ent  136.  oxr  ,  J  j  j  Easter  term  last  past,  before  our  lord  the  kmg 

at  Westminster  came  Christopher  Benson  by  John  Stone  his  at- 
torney, and  brought  here  into  the  court  of  our  sud  lord  the 
king  then  there  his  certain  bill  against  William  Welby  esq. 
late  sheriff  of  the  county  of  Lincoln^  in  the  custody  of  the 
marshal,  &c.  in  a  plea  of  trespass  on  the  case,  and  there  are 
pledges  of  prosecution,  to  wit  John  Doe  and  Richard  Itoe, 
which  said  bill  follows  in  these  words,  to  wit :   Yorkshire,  to 
wit,  Christopher  Benson  complains  of  William  Welby  esq.  late 
sheriff  of  the  county  of  Lincoln  being  in  the  custody  of  the 
marshal  of  the  marshalsea  of  our  lord  the  king  before  the 
J.  W.  mdebted  king  himself,  for  this,  to  wit,  that  whereas  one  John  Wright 
l^*a  biu  obL    lately,  that  is  to  say,  on  the  1st  day  of  Augtist  in  the  year  of 
g»tory.  our  Lord  1667  at  the  city  of  York  in  the  sud  county,  by  his 

certain  bUl  obligatory,  sealed  with  his  seal,  bearing  date 
the  same  day  and  year,  acknowledged  himself  to  owe,  and  be 
indebted,  to  the  said  Christopher  in  the  just  sum  of  1662L  of 
lawful  money  of  England,  which  he  undertook  and  promised 
to  pay  to  the  said  Christopher  at  or  upon  the  2d  day  o{  February 
next  following  the  date  of  the  said  bill,  and  to  the  payment 
whereof  well  and  truly  to  be  made  bound  himself,  his  heirs, 
executors,  and  administrators  in  the  sum  of  Z32L  of  like 
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money  finnly  by  the  said  bill  (1) ;  which  166/.  the  said  John 
had  not  paid  at  or  upon  the  siud  2d  day  of  Fehraary  to  the 
said  Christopher  according  to  the  form  and  effect  of  the  said  bill, 
whereby  and  by  force  of  the  said  bill  the  said  3327.  became 
forfeited  to  the  said  Christopher;  and  whereas  also,  the  said 
John  being  in  form  aforesaid  indebted  in  the  said  332/.,  he 
the  said  Christopher  afterwards,  to  wit,  in  the  term  of  the  holy 
Trinity f  in  the  20th  year  of  the  reign  of  our  lord  Charles  the  2d 
now  king  of  England^  &c.  for  the  recovery  of  the  said  332/. 
prosecuted  out  of  the  court  of  iour  said  lord  the  king  before 
the  king  himself  at  Westminster,  commonly  called  the  King's 
Bench,  in  the  county  of  Middlesex,  a  certain  writ  of  our  said 
lord  the  king  against  the  said  John,  directed  to  the  sheriff 
of  Lincoln,  by  which  said  writ  our  said  lord  the  king  com- 
manded the  said  then  sheriff  of  Lincoln,  that  he  should  take 
the  s^d  John,  if  he  should  be  found  in  his  bailiwick,  and 


Benson  v. 
Welby. 


Cisi  ] 


Theplaintifffor 
the  recovery  of 
his  debt  gued 
out  a  writ 
against  the  said 
J.W. 


directed  to  the 
sheriff  of  L. 


(1)  It  is  necessary  in  this  action  to 
aver  and  prove  that  the  plaintiff  had  a 
cause  of  action  against  the  person  who 
escaped.  If  it  be  not  averred,  the  de- 
claration is  bad  on  demurrer ;  and  if  it 


be  not  proved  as  averred,  the  plaintiff 
will  be  nonsuited.  2  Lev.  85.  Gunter 
V.  Cleyton.  4?  T.  R.  611.  Alexander  v. 
Maeauley,  (a) 


(a)  2  Esp.  477.  n.  Parker  v  Feniu 
So  where  the  declaration  in  an  action 
for  an  escape  states  generally  that  the 
party  was  indebted  to  the  plaintiff  for 
goods  sold  and  delivered,  if  [this  alle- 
gation should  be  put  in  issue  by  the 
pleadings,  and]  it  should  appear  at  the 
trial  that  the  goods  were  sold  on  a  three 
months'  credit,  and  that  the  arrest  took 
place  before  the  three  months  had  ex- 
pired, it  would  be  a  fatal  variance.  5 
Esp.  162.  White  v.  Jones,  per  Lord 
Ellenborough  C.  J.  The  same  rule 
holds  in  an  action  against  an  attorney 
for  negligence  in  conducting  a  suiL 
Peake,  161.  Lee\*Ayrton,  [By  Reg. 
Gen.  jy.  r.  4  W.  4.  (IV.),  in  actions 
for  an  escape,  the  plea  of  not  guilty  will 
operate  as  a  denial  of  the  neglect  or  de- 
fault of  the  sheriff  or  his  officers^  but 
not  of  the  debt,  judgment,  or  pre- 
liminary proceedings.]     In  this  action 


against  the  sheriff  for  an  escape,  as  also 
in  one  for  not  arresting,  or  for  a  false 
return,  whatever  evidence  would  be 
sufficient  to  charge  the  original  party 
in  a  suit  against  him,  will  abo  be  ad- 
missible as  evidence  against  the  sheriff. 
Thus  in  2  Esp.  N.  P.  C.  695.  Sloman  v. 
Heme,  an  acknowledgment  by  the 
party,  that  the  money  had  been  paid  on 
his  account  by  the  testator  of  the  plain- 
tiff, was  admitted :  and  in  two  other 
cases,  2  Camp.  188.  Gibbon  v.  Coggon, 
and  2  Stark.  42.  Williams  v.  Brydges, 
where  the  debt  arose  on  a  bill  of  ex- 
change, an  acknowledgment  by  the 
party  (the  drawer  of  the  bill)  of  having 
received  notice  of  its  dishonour,  was 
held  to  be  sufficient  evidence  of  that 
fact.  2  Phill.  Evid.  283,  284.  [See  also 
7  B.  &  C.  89.  Rogers  v,  Jones,  per 
Bailey  3.'] 


151  Benson  versw  Welby. 

'  Bensoit  v.    him  safely  keep  so  that  lie  should  have  his  body  before  oar 
Wblby.      said  lord  the  king  at  Westminster  on  Friday  next  after  three 
'  weeks  of  St  Michael  then  next  following,  to  answer  the  sud 

•  See  ant^,  Christopher  of  a  plea  of  trespass,  and  also*  to  a  bill  of  the  said 
P-  .  no  (  >  Christopher  against  the  said  John,  for  the  said  332i  of  debt, 
according  to  the  oustom  of  the  court  of  our  said  lord  the  king 
before  the  king  himself  to  be  exhibited,  and  that  the  said 
which  writ  was  sheriff  should  have  there  then  that  writ ;  which  siud  writ  the 
defendant  then  ^^^  Christopher  afterwards  and  before  the  return  thereof,  that 
sheriff  of  L.  to  is  to  Say,  ou  the  last  day  of  August  in  the  20th  year  aforesaid 
at  the  castle  of  Lincoln  in  the  said  county  of  Lincoln,  deli- 
vered to  the  said  fFiUiam,  then  sheriff  of  the  county  of  Lin* 
coin,  to  be  executed  in  due  form  of  law,  to  the  intent  that 
the  said  John  by  virtue  thereof  should  be  taken  and  arrested, 
aiid  on  the  day  of  the  return  thereof  in  the  said  court  of  our 
said  lord  the  king  before  the  king  himself  should  be  by  virtue 
of  the  sidd  writ  conunitted  to  the  custody  of  the  marshal  of 
the  narshalsea  of  our  lord  the  king  before  the  king  himself, 
according  to  the  custom  of  the  said  court  from  time  whereof 
the  memory  of  man  is  not  the  contrary  used  and  approved  of, 
or  else  should  put  in,  in  the  said  court  of  our  said  lord  the 
king  before  the  king  himself,  according  to  the  custom  of  the 
said  court  for  the  whole  time  aforesaid  used  and  approved  of, 
sufficient  bail  to  answer  the  said  Christopher  in  the  plea  afore- 
said. (3)    And  the  said  Christopher  in  fact  says,  that  after' 

(3)  It  is  holden   that  the  indorse-  to  prove  a  warrant  by  him  to  his  bailiff 

ment  of  non  est  inventus  on  the  writ  is  for  that  purpose ;  but  the  return  of  non 

sufficient  evidence  of  its  having  been  est  inventus  is  sufficient  evidence  tigainsi 

delivered  to  the   sheriff  in   an  action  the  sheriff  that  the  writ  was  delivered 

against  him  for  an  escape  of  a  person  to  him.     Cowp.  63.  Slatch  v.  Archer, 

taken  either  on  mesne  process,  or  in  And  for  the  same  reason  the  indorse- 

execution;  and  therefore,  as  it  is  not  ment  of  cept  corpus,  etparatumhabeo  on 

averred  in   this    declaration   that  the  the  writ,  seems  to  be  sufficient  evidence 

sheriff  made  a  warrant  to  his  bailiff  to  of  its  having  been  delivered  to  the 

arrest  such  person,  it  is  not  necessary  sheriff,  (b) 


(b)  If  the  sheriff  return  eepi  corpus^  sheriff's  return,  and  by  the  non-appear- 
proof  of  this,  and  that  the  party  neither  ance  of  the  party  according  to  the 
put  in  bail  above,  nor  was  in  the  she*  exigency  of  the  writ  3  Camp.  897« 
riff's  custody  at  the  return  of  the  writ,  Fairlies  v.  Birch.  2  Phill.  Evid.  292^ 
dispenses  with  the  direct  evidence  of  But  if  the  sheriff  return  mm  e«f  invenlwi^ 
the  arrest  and  escape ;  both  of  these  then  the  return  is  evidence  of  the  deli- 
facts  being  sufficiently  proved  by  the  very  of  the  writ  only ;  and  the  sheriff 
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the  dieliyery  of  the  writ  aforesidd  in  form  aforesdd,  and    Benson  v. 
before  the  swd  day  of  the  return  of  the  said  writ,  to  wit,      Welby. 
on  the  20th  day  of  October  in  the  20th  year  aforesaid  at  ' 
the  castle  of  Lincoln  aforesaid,  the  sidd    fVUKam,   being 
then  as  aforesaid   sheriff  of  the  said  county  of  Lincoln, 
took  and  arrested  the  said  John  by  virtue  of  the  said  writ,  at  Defen«lant  ar- 
the  suit  of  the  said  Christopher,  and  then  and  there  had  him  j.  w.  by^irtue 
in  his  the  said  sheriff's  custody  by  virtue  of  the  said  arrest,  thereof. 
and  brought  him  the  said  John  so  in  his  custody  to  Ripon  in 
the  county  of  York.     Yet  the  said  WilUam,  then  being  sheriff  Breach, 
of  the  county  of  Lincoln  as  aforesaid,  contriving  and  intending 
wholly  to  deprive  the  said  Christopher  of  the  332i,  and  of  his       [  152  ] 
remedy  for  the  recovery  thereof  afterwards,  to  wit,  on  the  said  But  permitted 
20th  day  of  October  m  the  20th  year  aforesaid  at  Ripon  afore-  ^"^  ^  "^P^* 
Bwd,  permitted  the  said  John,  so  being  in  the  custody  of  the 
said  William  then  being  sheriff  of  the  said  county  of  Lincoln, 
to  go  at  large  wherever  he  would,  and  to  escape  out  of  the 
custody  of  the  sidd  William  then  sheriff  of  the  said  county  of 
Lincoln,  (the  said  Christopher  then  and  yet  not  being  satisfied  of 
the  said  332/.  or  any  part  thereof,)  and  upon  the  said  writ  on 
ihe  98^(1  Friday  next  after  three  weeks  of  St  Michael,  before  our 
said  lord  the  king  at  Westminster,  falsely  and  fraudulently  re- 
turned that  he  had  taken  the  body  of  the  said  John,  which  said 
body  he  had  ready  before  our  said  lord  the  king  on  the  day  and  and  falsely  re- 
at  the  place  in  the  writ  aforesaid  contained,  as  by  the  said  writ  hlJStlhnir^y. 
he  was  commanded :  whereas  in  truth  the  said  William,  then 
sheriff  of  the  said  county  of  Lincoln,  had  not  the  body  of  the 
said  John  ready  before  our  said  lord  the  king,  on  the  day  and 
at  the  place  in  the  said  writ  contained:  whereby  the  said  Chris- 
topher is  wholly  defrauded  of  the  said  332/,,  and  of  his  remedy 
for  the  recovery  thereof :  wherefore  the  said  Christopher  says 
that  he  is  worse,  and  has  damage  to  the  value  of  500/.,  and 
therefore  he  brings  suit,  &c. 

And  now  at  tins  day,  to  wit,  on  Friday  next  after  the  morrow  Imparlance, 
of  the  Holy  Trinity  in  this  same  term,  until  which  day  the 
said  William  had  leave  to  imparl  to  the  said  bill  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster  comes  as 
well  the  said  Christopher  Benson  by  his  attorney  aforesaid,  as 
the  said  William  Welby  hy  TTiomas  Walpool  hia  attorney ;  and  Demurrer. 

must  be  connected  with  the  acts  of  his  letting  him  escape  after  arrest,  by  other 
officer,  either  in  not  arresting  the  party  evidence.  As  to  the  mode  of  so  connect- 
when  he  had  an  opportunity,   or  in    ing  him,  see  2  Phill.  Evid*  276.  et  seq. 
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•Seeant^ilM. 


Joinder  in  de 
murrer. 


the  said  William  defends  the  wrong  and  injury  when^  &e., 
vaA  prays  judgment  of  the  declaration  aforesaid*,  because  he 
says  that  the  declaration  aforesaid,  and  the  matter  in  the  same 
contained,  are  not  sufficient  in  law  for  the  said  Christopher  to 
haye  his  said  action  thereof  maintained  against  the  said  Wil- 
liam ;  to  which  said  declaration  the  said  William  has  no  ne- 
cessity, nor  is  he  bound  by  the  law  of  the  land  in  any  wise  to 
answer ;  and  this  he  is  ready  to  verify ;  wherefore  for  want 
of  a  sufficient  declaration  in  this  behalf,  the  said  WilUamprays 
judgment  of  the  said  declaration,  and  that  the  same  may  be 
quashed,  &c 

And  the  sdd  Christopher  says,  that  he,  by  any  thing  by  the 
said  William  above  in  pleading  alleged,  ought  not  to  be  barred 
firom  having  his  aforesaid  action  thereof  against  the  said  WiU 
Ham  Welby,  because  he  says  that  the  declaration  aforesaid, 
and  the  matters  in  the  same  contained,  are  good  and  sufficient 
in  law  for  him  the  said  Christopher  to  have  his  aforesidd  action 
thereof  maintained  against  the  said  William,  which  said  de- 
claration and  the  matters  in.  the  same  contained  he  the  said 
William  is  ready  to  verify  and  prove  as  the  court,  &c.  and 
because  the  said  William  does  not  answer  the  said  declaration, 
nor  does  hitherto  in  anywise  deny  the  same,  the  sidd  Christopher 
prays  judgment  and  his  damages  on  occasion  of  the  said  pre- 
mises to  be  adjudged  to  him,  &c. :  But  because  the  court  of 
our  said  lord  the  king  now  here  is  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  premises,  a  day  therefore  is 
^ven  to  the  parties  aforesaid  before  our  lord  the  king  at 
Westminster  until  Saturday  next  after  three  weeks  of  St. 
Michael,  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  king  now  here  is  thereof 
not  yet  advised,  &c  At  which  day  before  our  lord  the  king 
at  Westminster,  (and  so  it  is  continued  from  term  to  term,) 
come  the  parties  aforesaid  by  their  attomies  aforesaid,  where- 
upon all  and  singular  the  premises  being  seen,  and  by  the 
court  of  our  said  lord  the  king  here  more  fully  understood, 
Thededarmtion  and  mature  deliberation  thereupon  had,  it  seems  to  the  court 
sufficient,  be-     ^£9^^^  i^^  ^j^g  tj„  ^^j^    ^^^^^  ^^^  g^id  declaration ''of  the 

cauie  the  de-  ^^ 

fendant  did  not  said  Christopher,  and  the  matters  in  the  same  contained,  are 
tiite^2S*H!d!^  good  and  sufficient  in  law  for  the  said  Christopher  to  have hiB 
c.  9.  of  sheriffs*  aforesaid  action  maintained  against  the  said  William  Welby, 
for  that  the  said  William  Welby  has  not  pleaded  the  statute 
made  in  the  23d  year  of  king  Henry  the  6th,  of  bonds  taken 
by  sheriffs  for  the  appearance  of  prisoners  in  their  custody  by 


[153] 


Curia  adviaart 

VMlt. 


bond*. 
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virtue  of  process  mentioned  in  the  said  Act,  wherefore  the  said    Benson  v. 
Christopher  ought  to  recover  his  damages  again§t  the  said  ^7-      Welby, 
Ham  on  occasion  of  the  said  premises.     But  because  it  is  un-  ^ 

known  to  the  court  of  our  said  lord  the  king  now  here  what  pUintiff  oi^At 
damages  the  said  Christopher  has  sustained  in   this  behalf,  ^^1^®^^®'^** 
therefore  the  sheriff  is  commanded  that  by  the  oath  of  good 
and  lawful  men  of  his  county  he  diligently  inquire  what  Writ  of  inquiry 
damages  the  said  Christopher  has  sustained  as  well  on  oc- 
casion of  the  said  premises,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  and  the  inquisition 
which  he  shall  thereon  make,  he  send  to  our  lord  the  king  at 
Westminster  on  Monday  next  after  three  weeks  of  St.  Michael 
under  his  seal,  and  the  seals  of  those  by  whose  oath  he  shall 
take  the  said  inquisition,  together  with  the  writ  of  our  lord  the 
king  to  him  thereof  directed :  the  same  day  is  given  to  the 
said  Christopher  there,  &c     At  which  day  before  our  lord  the 
king  at  IFestminster,  comes  the  said  Christopher  by  his  attor- 
ney aforesaid ;  and  the  sheriff,  to  wit.  Sir  Philip  Mouncton  knt. 
sheriff  of  the  said  county  of  York,  returned  a  certain  inquisi-  Inquitition  re- 
tion  taken  before  him  at  the  castle  of  York  in  the  said  coimty  * 
of  Yorky  on  the  26th  day  of  July  in  the  22d  year  of  the  reign 
of  our  lord  Charles  the  second  now  king  of  England,  &c.  by 
the  oath  of  good  and  lawful  men  of  his  bailiwick,  by  which 
it  is  found  that  the  said  Christopher  has  sustained  damages  on 
occasion  of  the  said  premises,  besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  ^expended,  to  200/.  and  for 
those  costs  and  damages  to  6d.     Therefore  it  is  considered 
that  the  said  Christopher  recover  against  the  said  William  the  Final  judg- 
damages  aforesaid,  by  the  said  inquisition  above  found,  and 
also  14/.  19«.  6(f.  for  his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended,  adjudged  of  increase  to  the  said 
Christopher  by  the  court  of  our  said  lord  the  king  now  here  at      [  154  ]. 
his  request ;  which  said  damages  in  the  whole  amount  to  215/. 
And  the  said  William  in  mercy,  &c. 


ment. 


Benson  versus  Welby  late  Sheriff  of  Lincoln.         Cafie  26. 
Trin.  21  Car.  11.  Regis.     Rot.  1505. 

ACTION  upon  the  case  by  Benson  against  Welby  late  sheriff  S.  C.  i  Vent 
of  Lincoln :  The  plaintiff  declares  that  one  Wright  was  i  sid.  439. 
indebted  to  him  in  332/.  upon  a  penal  bill  obligatory,  and  for  *  '^^  ^s.  57. 
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626.  630.  657. 
670.     The 
statute 
23  H.  6.  c.  9. 
of  sheriffs*, 
bonds  is  onl^r  a 
private  statute, 
of  which  the 
court  will  not 
^take  notice 
unless  it  be 
pleaded. 


*  See  ante,  60. 
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the  rccoyeiy  of  the  said  debt  he  sued  a  writ  out  of  this  court 
against  Wright^  directed  to  the  sheriff  of  Lincoln^  returnable 
on  Friday  next  after  three  weeks  of  St  Michael^  by  force  of 
which  writ  the  defendant  then  sheriff  of  Lincoln  arrested  the 
said  Wright,  and  afterwards  suffered  him  to  escape,  the  plain* 
tiff  not  being  satisfied  of  his  debt,  and  at  the  return  of  the 
writ  the  defendant  falsely  and  fraudulently  returned  a  cepi 
corpus  etparatum  habeo  ;  whereas  in  truth  the  defendant  had 
not  the  body  at  the  return  of  the  writ,  whereby  the  plaintiff 
was  defrauded  of  his  remedy  for  the  recovery  of  his  debt, 
wherefore  he  brought  this  action :  The  defendant  demurred 
in  law. 

And  it  was  objected  for  the  defendant  that  here  was  an 
action  for  a  false  return  of  a  cepi  corpus  et  paratum  habeoj 
where  such  action  is  not  maintainable,  because  the  statute 
23  H.  6.  c.  9.  compels  the  sheriff  to  let  his  prisoner  at  large 
upon  reasonable  sureties  of  persons  having  sufficient  within 
the  county,  and  nevertheless  the  sheriff  shall  return  a  cepi 
corpus  as  before  the  statute.*  And  this  was  not  denied  by 
the  court,  or  by  the  counsel  on  the  other  side ;  but  it  was 
argued  for  the  plaintiff,  that  this  was  an  action  for  the  escape 
of  the  prisoner,  and  although  a  false  return  was  alleged,  yet  it 
was  nothing  but  surplusage,  and  should  not  hurt  the  action 
which  was  good  for  the  escape  before.  And  if  it  should  be 
intended  that  the  plaintiff  has  brought  the  action  as  weU  for 
the  false  return  as  for  the  escape,  still  the  declaration  was  good 
for  the  escape,  and  he  ought  to  have  judgment  for  that,  though 
he  should  be  barred  for  the  false  return.  But  should  it  be 
intended  one  way  or  the  other,  yet  in  this  case  the  plsdntiff 
ought  to  have  judgment  for  the  whole ;  for  if  the  defendant 
would  have  aided  himself  by  the  statute,  he  ought  to  have 
pleaded  it,  and  shewn  that  he  let  the  prisoner  to  bail  according 
to  the  statute,  and  so  would  have  been  excused.  But  now  the 
defendant  has  demurred  generally  to  the  declaration,  and  so 
has  lost  the  advantage  of  the  statute,  which  is  a  private  one, 
of  which  the  court  will  not  take  any  judicial  notice,  unless  the 
party  shews  it  in  pleading ;  as  it  has  been  oftentimes  adjudged. 
And  even  if  the  court  would  take  notice  of  the  statute  with- 
out its  being  pleaded,  yet  it  does  not  appear  on  the  record,  as 
it  now  is,  that  the  defendant  has  pursued  it  in  letting  the  pri- 
soner at  large  upon  sureties  according  to  the  said  Act ;  for  the 
declaration  charges  him  directly  with  an  escape,  which  the 
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defendant  has  now  acknowledged  by  his  demurrer :  Wherefore 
judgment  was  prayed  for  the  plaintiff. 

And  the  court  seemed  to  be  of  different  opinions  about  the 
declaration,  namely,  some  that  the  declaration  was  for  a 
false  return  only,  and  that  all  the  precedent  matter  was  only 
inducement ;  and  bthers  that  the  declaration  was  for  an  escape 
only,  and  the  other  matter  was  but  surplusage,  and  not 
material ;  and  a  third  opinion  was,  that  the  action  was  brought 
for  an  escape,  and  a  false  return  also :  but  the  court  did  not 
agree  in  this  matter.  (5)  But  the  whole  court  resolved,  that 
judgment  should  be  given  for  the  plaintiff  for  this  cause,  that 
the  defendant  had  not  pleaded  the  statute,  and  sheum  the  mat'- 
ter  of  fact;  for  it  was  agreed  by  the  court,  that  the  statute  was 
a  private  statute  of  which  the  court  would  not  take  any  notice 
unless  it  be  pleaded.  But  Twysden  justice  said  it  had  been 
settled  before  that  time,  that  the  statute  was  but  a  private  stat- 
ute of  which  the  court  would  not  take  cognizance  without  its 
being  pleaded ;  but  if  it  was  now  to  be  settled  again,  he  thought 
it  ought  to  be  ruled  and  settled  otherwise ;  but  the  court  can- 
not recede  from  former  resolutions  and  judgments  (6) ;  and 
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Welby. 


(5)  However  it  seems  to  be  a  declar- 
ation for  an  escape;  it  not  being  unusual 
in  this  action  to  add,  that  the  sheriff 
returned  '<  non  est  inventus"  or  the  like, 
to  the  averment  that  the  defendant  suf- 
fered the  party  to  escape,  (c) 

(6)  The  demurrer  seems  to  be  im- 
proper in  any  point  of  view,  whether 
the  statute  be  a  public,  or  a  private 
one.  For  if  it  were  a  public  statute,  of 
which  the  court  was  bound  to  take  judi- 
cial notice  without  being  pleaded,  still 
the  defendant  ought  not  to  have  de- 
murred to  the  declaration,  but  should 
have  stated  those  facts  which  would 
have  brought  his  case  within  the  sta- 
tute, in  the  same  manner  as  is  neces- 


sary where  a  defendant  protects  himself 
under  the  authority  of  any  other  gene- 
ral law,  and  so  have  shewn  that  he  had 
acted  under  the  statute,  and  was  justi- 
fied by  it  in  letting  the  prisoner  go  at 
large,  and  yet  returning  cqn  corpus  et 
paratum  habeo,  which  he  might  well  do, 
though  he  suffered  him  to  go  at  large. 
And  on  the  other  hand,  if  it  were  a  pri" 
vote  statute,  the  defendant  should  have 
pleaded  the  -statute,  as  well  as  have 
stated  the  facts  which  brought  him 
within  it.  Or,  as  this  was  an  action  on 
the  case,  the  defendant  might  have 
pleaded  not  guilty ^  and  given  the  Act 
and  other  special  matter  in  evidence. 
1  Sid.  489.     1  Vent  85.  (d)    There- 


(c)  In  all  declarations  against  the 
sheriff  in  actions  for  defaults  in  exe- 
cuting mesne  process,  it  is  advisable  to 
insert  three  counts ;  one  for  an  escape, 
another  for  not  arresting,  and  a  third 
for  not  assigning  the  bail-bond.    See 


the    reasons    for    this,   ante,    p.  61  e. 
note  (h). 

{d)  [But  now  by  the  new  Rules 

{H.  T.  4.  W.  4.)  the  plea  of  not  guilty 

will  operate  as  a  denial  only  of  the 

breach  of  duty  or  wrongful  act  alleged 

KK  2 
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Benson  v,    therefore  it  was  adjudged  for  the  plaintiff. — Jones  and  Saunders 
Welby.      v^ith  the  plaintiff;    Winnington  and   Levinz  with   the   de- 
' —  y        ^   fendant- 


fore  it  appears  that  the  decision  of  the 
court  was  right,  though  one  of  the 
reasons  for  giving  it  does  not  exist  any 
longer. 

It  seems  not  a  little  extraordinary, 
that  a  statute  which  concerns  the  admi- 
nistration of  the  public  justice  of  the 
whole  kingdom,  should  ever  have  been 
construed  to  be  a  private  statute ;  and 
indeed  some  very  able  men,  particularly 
Holle  and  G/yw,  who  were  successively 
chief  justices  of  the  King's  Bench,  were 
of  opinion  that  it  was  a  general  law. 
1  Lev.  86.  Bentley  v.  Hore.  There  is 
no  wonder  therefore,  that  Twysden  J., 
who  was  also  a  very  great  lawyer,  dis- 
covered so  great  a  disapprobation  of 
the  authorities  in  which  the  statute  had 
been  considered  to  be  a  private  statute ; 
but  he  thought  himself  bound  by  them 
against  his  own  private  opinion  and  the 
reason  of  the  thing.  To  be  sure  the 
authorities  alluded  to  by  Twysden  J. 
were  very  strong  and  difficult  to  be  got 
over.  Thus  in  Moor,  428.  Laitghton  v. 
Gardner^  an  action  on  the  case  was 
brought  against  the  sheriff,  who  re- 
turned cepi  corpus  et  paratum  habeo, 
whereas  in  truth  he  had  not  the  party, 
wherefore  the  plaintiff  had  lost  his  suit ; 
the  defendant  demurred,  and  it  was  ad- 
judged for  the  plaintiff,  because  by  the 
demurrer  the  sheriff  had  confessed  the 
false  return,  and  the  plaintiff's  loss ;  but 
if  the  sheriff  had  pleaded  the  statute 
23  H.  6.  and  shewn  how  he  had  bailed 
the  party,  and  taken  a  bond,  it  seemed 
to  Popham  that  the  plaintiff  would  be 
barred  of  this  action  on  the  plea.     Cro. 


Eliz.  460.  S.  C.  And  Dyer,  119.  a. 
Plow.  65*  a.  Dive  v.  Manningham.  4 
Rep.  76*  a.  b.  Holland's  case.  Hob. 
13.  Norton  v.  Simmey  are  all  authorities 
to  the  same  effect.  But  in  subsequent 
cases  these  authorities  have  been  ques- 
tioned, and  at  last  overruled.  Thus  in 
2  Lev.  103.  Oky  v.  Sell,  Lord  Hale 
held  that  the  statute  was  a  general  law, 
of  which  the  court  would  take  judicial 
notice  without  pleading.  In  1  Str.  399. 
Mills  V.  Bond,  the  court  took  notice  of 
the  Act  without  its  being  pleaded. 
And  in  Doug.  97.  Boyce  v.  Whitaker, 
note  (12),  Lord  Mansfield  asked,  if 
there  was  any  doubt  whether  the  sta- 
tute was  a  public  Act,  and  Davenport, 
as  amicus  curies,  said  it  had  been 
doubted,  and  was  therefore  always  set 
out;  and  so  certainly  is  3  Lev.  74. 
Graham  v.  CrawshalD,  And  in  Bull. 
N.  P.,  224.  it  is  said  that  though  it 
be  regularly  true,  that  a  private  law 
shall  not  be  taken  notice  of  unless  it  be 
shewn,  yet  it  will  be  otherwise  in  case 
such  private  law  be  recognised  by  a 
public  one ;  for  instance,  the  23  H.  6. 
c.  9.  relative  to  sheriffs'  bonds  is  a  pri- 
vate law,  yet  the  statute  4  Ann.  c.  16. 
having  enabled  the  sheriff  to  assign  such 
bond,  the  court  must  take  notice  of  the 
law  that  enables  him  to  take  such  bond. 
And  lastly,  in  2  T.  R.  569.  Samuel 
V.  Evans,  in  which  all  the  authorities 
were  cited,  it  was  adjudged  that  the 
23  H.  6.  c.  9.  relating  to  bail-bonds  is 
a  public  Act,  and  therefore  the  court 
will  take  notice  of  it,  though  it  is  not 
pleaded,  (e) 


to  have  been  committed   by  the  de- 
fendant] 


(c)'15  East,  323.  Lovell  v.  Sheriffs 
of  London*     [See  further,  as  to  what  is 
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The  same  judgment  in  the  same  case  was  given  in  this  term  Benson  v. 

between  Parker  v.  Welbyy  which  is  entered  Trin.  2l8t.  of  the  Welby. 

now  king,  Kol.  1503.  ' 


to  be  considered  a  public  Act,  1  Stark.    &  Malk.  191.     College  of  Physicians 
Ev.  231,  232.  note  {g\  3d  ed.   Moo.     v.  Harrison.'] 


D 


Hunlocke  versus  Blacklowe.  [  156  ] 

Case  27. 

Easter,  22  Car.  II.  Regis.  Rot.  2880. 

EBT  on  bond,  dated  the  last  day  of  Julym  the  16th  s.c.iMod.64. 

year  of  the  reign  of  the  now  king,  conditioned  to  per-  g  Keb.  674. 

form  covenants  in  articles  of  agreement.     The   defendant,  if  a  covenant 

after  oyer  of  the  condition,  sets  out  the  articles,  by  which  negative,  and 

it  appears  that  the  plaintiff,  being  a  taylor,  had  assigned  his  ■"  affirmative 

trade  to  the  defendant,  and  all  the  benefit  of  the  customers  other  part  be  m 

named  in  a  schedule  annexed  to  the  articles,  and  the  plain-  j»^»^^o^  9f 

*  the  performance 

tiff  covenants  with  the  defendant,  that  he  would  from  thence^  thereof,  though 

forth  leave  off  and  desist  from  using  and  exercising  the  trade  of  a  c^veMnt^be 

taylor  with  any  of  the  customers  named  in  the  schedule,  with  several  broken,  yet  the 

other  covenants  on  the  part  of  the  said  plaintiff  to  be  performed,  venmt  oughtto 

and  the  said  defendant,  in  consideration  of  the  performance  ^  performed. 
thereof  covenants  that  he  will  pay  the  plaintiff  lOOZ.  a  year 
during  his  life  by  quarterly  payments  (1),  with  divers  other 


(1)  This  bond  seems  to  be  founded  defendant  prayed  oyer  of  the  condition, 

on  a  good  consideration  ;  for  though  a  which  recited,  that  whereas  the  defend- 

bond,   covenant,  or  promise,  even  on  ant  had  assigned  to  the  plaintiff  a  lease 

good  consideration,  not  to  use  a  trade  of  a  messuage  and  bake-house  in  Z.  in 

any  where  in  England,  is  void,  as  being  the  parish  of  St.  A,  for  the   term  of 

too  general  a  restraint  of  trade ;  yet  if  5  years ;  if  the  defendant  should  not 

such  bond,    covenant,  or  promise,  be  exercise  the  trade  of  a  baker  within 

not  to  use  a  trade  at  a  particular  place,  that  parish  during  the  said  term,  or  in 

it  is  good.    All.  67.  Prugnell  v.  Gosse.  case  he  did,  should,  within  3  days  after 

For  the  same  reason  it  seems,  that  a  proof  tliereof  made,  pay  to  the  plaintiff 

bond,  covenant,  or  promise,  not  to  use  50/.,  then  the  obligation  to  be  void,  and 

a  trade   with  particular  customers  by  pleaded  that  he  was  a  baker  by  trade, ' 

name,  if  founded  on  a  good  consider-  that  he  had  served  an  apprenticeship 

ation,  is  also  valid.     All  the  cases  on  to  it,  by  reason  whereof  the  bond  was 

this  subject  prior  to  Mitchell  y,  Pey-  void  in  law,  wherefore  he  traded,  as  he 

noklSf  1  P.  Will.  181.  are  noticed  in  well  might;  and  on  demurrer,  4he  court 

that  case.    There  in  debt  on  bond,  the  was  of  opinion,  that  a  special  consider- 
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Hunlocke  versus  Blacldowe. 


HUNLOCKE 

V.  Black- 

LOWE. 
^^— — . ' 


covenants  on  the  part  of  the  said  defendant  to  be  perfonned ; 
and  the  defendant,  after  he  had  shewn  all  the  covenants,  pleads 
in  bar  that  the  plaintiff,  after  the  making  of  the  said  artides, 
to  wit,  on  the  first  day  of  August  in  the  aforeswd  16th  year 


ation  being  set  forth  *in  the  condition, 
which  shews  it  was  reasonable  for  the 
parties  to  enter  into  it,  the  bond  was 
good  ;  and  that  the  true  distinction  was 
not  between  promises  and  bondsy  but 
between  contracts  toith  and  without  con- 
sideration; and  that  wherever  a  suf- 
ficient consideration  appeared  to  make 
it  a  proper  and  a  useful  contract,  and 
such  as  could  not  be  set  aside  without 
injury  to  a  fair  contractor,  it  ought  to 
be  maintained ;  but  with  this  constant 
diversity,  viz.  where  the  restraint  is 
general  not  to  exercise  a  trade  through' 
out  the  hingdoniy  and  where  it  is  limited 
to  a  particular  place  ;  that  the  former 
is  void,  being  of  no  benefit  to  either 
party,  and  only  oppressive;  but  the 
other  is  good. 

The  principle  of  this  case  was  after- 
wards recognised  and  adopted  in  2  Str. 
739.  Chesman  v.  Nainhy.  2  Ld.  Raym. 
1456.  3  Brown.  P.  C.  349.  S.  C.  So 
where  the  condition  of  a  bond  was  that, 
in  consideration  A,  would  take  B.  as  an 
assistant  in  his  business  as  a  surgeon, 
for  so  long  a  time  as  it  should  please 
A.y  B.  agreed  not  to  practise  on  his 
own  account  for  fourteen  years  within 
ten  miles  of  the  place  where  A.  lived, 
the  bond  was  held  good.  5  T.  R. 
118.  Davis  v.  Mason.  See  1  Brown, 
C.  C.  418.  Sloman  v.  WaUer.  ,And 
where  by  indenture  between  A  and  B. 
and  C,  dissolving  their  partnership  as 
ropemakers,  A.  and  B,  covenanted  to 
allow  C.  during  his  life,  two  shillings 
on  every  hundred  weight  of  cordage 
which  they  should  make  on  the  recom- 
mendation of  C  for  any  of  hb  friends 
and  connexions,  and  whose  debts  should 
turn  out  to  be  good ;  and  that  A.  and 


B.  should  stand  the  risk  of  such  debts 
incurred  ;  but  should  not  be  compelled  to 
furnish  goods  to  any  of  C's  connections 
whom  they  should  he  disinclined  to  trust; 
and  C  covenanted  not  to  carry  on  the 
business  of  a  rope-maker  during  his  life 
(except  on  government  contracts) ;  and 
that  all  debts  contracted,  or  to  be  con- 
tracted in  his  or  their  name,  pursuant 
to  the  indenture,  should  be  the  exclu- 
sive property  of  ^.  and  B. ;  and  that  C. 
should  during  his  life  exclusively  em- 
ploy A.  and  B.  and  no  other  person,  to 
make  all  the  cordage  ordered  of  him, 
by  or  for  his  friends  and  connections, 
on  the  terms  aforesaid,  and  should  not 
employ  any  other  peson  to  make  any 
cordage  on  any  pretence  whatsoever; 
it  was  holden,  that  the  covenant  by  C. 
to  employ  A.  and  B.  exclusively  to 
make  cordage  for  his  friends,  and  not 
to  employ  any  other,  A.  and  B.  not 
being  obliged  to  work  for  any  other 
than  such  as  they  chose  to  trust,  was  not 
illegal  and  void,  as  being  in  restraint  of 
trade  without  adequate  consideration; 
for  the  whole  indenture  must  be  con- 
strued together  according  to  the  appa- 
rent reasonable  intent  of  the  parties; 
and  the  general  object  being  only  to 
appropriate  to  A,  and  B.  so  much  of 
C's  private  trade  as  they  chose  to  give 
his  friends  credit  for,  so  much  only  was 
covenanted  to  be  transferred  ;  and  C, 
was  still  at  liberty  to  work  for  any  of 
his  friends,  who  were  refused  to  be 
trusted  by  A  and  J?.;  by  which  con- 
struction the  restraint  on  C.  was  only 
co-extensive,  as  in  reason  it  could  only 
be  intended  to  be,  with  the  benefit  to 
A.  and  B. ;  and  therefore  the  restraint 
on  C.  could  be  no  prejudice  to  public 
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at^  &C  used  and  exercised  the  art  and  mystery  of  a  tayldr    Hunlocke 
for  and  with  the  said  Mr.  JPterrepoint  (namely,  one  of  the     ^'  Black- 
oustomcrs  named  in  the  schedule)  for  the  sole  benefit  of  the 
said  plaintiff,   &c.  to  which  plea    the  plaintiff  demurred 
in  law. 


LOWE. 


trade.  8  East,  80.  Galev.JReed.  But 
the  defendant,  being  dissatisfied  with 
this  judgment,  was  advised  to  bring  a 


writ  of  error  into  the  Exchequer  Cham, 
ber ;  but  what  became  of  it  the  editor 
has  never  heard,  (a) 


(a)  See  also  Willes,  388.  The  Mastery 
^c.  of  Gunmakers  v.  Feily  per  fVilles 
C.  J.  4  East,  190.  Bunn  v.  Guy.  [In 
some  of  the  cases  above  cited,  and  like- 
wise in  the  subsequent  cases  of  Young 
V.  TimminSf  1  Cr.  &  J.  331.,  and  Hor- 
ner V.  Graves,  7  Bing.  735.  5  M.  &  P. 
768.  S.  C,  the  judges  appear  to  have 
considered  that  adequacy  of  considera- 
tion was  essential  to  support  a  contract 
in  restraint  of  trade.  But  later  au- 
thorities have  repudiated  this  doctrine, 
and  have  established  that  the  court  can- 
not inquire  into  the  extent  or  adequacy 
of  the  consideration.  6  A.  &  E.  438. 
Hitchcock  V.  Coher.  1  N.  &  P.  796.  S.  C. 
6  A.  &  E.  959.  Archer  v.  Marsh.  2  N. 
&  P.  562.  S.C.  3  M.  &  W.545.  Ldghton 
V.  Wales.  The  law  now  is,  that  total 
restraints  of  trade  are  absolutely  bad, 
and  that  all  restraints,  though  only  par^ 
tial,  if  nothing  more  appear,  are  pre- 
sumed to  be  bad:  Therefore,  if  there 
be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or 
profession  shall  not  be  carried  on  in  a 
particular  place,  without  any  recital  in 
the  deed,  and  without  any  averments 
shewing  circumstances  which  rendered 
such  a  contract  reasonable,  the  instru- 
ment is  void:  11  M.&  W.  665.x  But 
if  there  are  circumstances  recited  in  the 
instrument,  (or  probably  if  they  appear 
by  averment,)  it  is  for  the  court  to  de- 
termine whether  the  contract  be  a  fair 
and  reasonable  one  or  not ;  and  the  test 
appears  to  be,  whether  it  is  prejudicial 


or  not  to  the  public  interest;  for  it 
is  on  grounds  of  public  policy  alone 
that  these  contracts  are  supported  or 
avoided:    Ibid.:    Partial  restraints  of 
trade  in  the  instance  of  the  disposing  of 
a  shop  in  a  particular  place,  with  a  con- 
tract on  the  part  of  the  vendor  not  to 
carry   on   a  trade  in  the   same  place 
(which  is  in  efiect  the  sale  of  a  good- 
will), and  in  that  of  a  tradesman,  manu- 
facturer, or  professional  man  taking  a 
servant  or  clerk  into  his  service,  with 
a  contract  that  he  (the  servant  or  clerk) 
will  not  carry  on  the  same  trade  or  pro- 
fession within  certain  limits,  have  been 
supported    as   being  not  injurious   to 
trade,  but  rather  securities  necessary  for 
those  who  are  engaged  in  it ;  provided 
the  limits,  within  which  the  restraint  is 
to  operate,  are  not  unreasonable;  for 
where  the  restraint  is  larger  than  the 
protection  of  the  person,  with  whom  the 
contract  is  made,  can  possibly  require, 
such  restraint  must  be  considered  as 
unreasonable  in  law,  and  the  contract 
which  would  enforce  it  must  be  therefore 
void.      7  Bing.  743.     6  A.  &  E.  454. 
2  M.  &  Gr.  32,  33.    5  M.  &  W.  56i. 
11  M.  &  W.  667.    In  the  application 
of  this  latter  test,  twenty  miles  round  a 
place  has  been  held  a  reasonable  limit 
in  the  case  of  a  surgeon  :  2  Chitt  Rep. 
407.  Hayward  v.  Young :  London  and 
one  hundred  and  fifty  miles  round,  in 
the  case  of  an  attorney:   4  East,  190. 
Bunn  V.  Guy :    Five  miles  from  Nor-f 
thampton  square  in  the  county  of  Mid-' 
NN  4 
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Hunlocke  versus  Blacklowe. 


HUNLOCKE 

V.  Black- 
lowe. 


I  SauncL  SSa 
note  (4). 


And  it  was  urged  by  Saunders  for  the  defendant,  that  the 
words,  **  in  consideratimi  of  the  performance  thereof^  make  a 
condition  precedent,  so  that  when  the  plaintiff  had  broken 
his  covenant  by  using  his  trade  with  one  of  the  customers, 
the  defendant  was  not  bound  any  longer  to  pay  the  100/.  a 
year  to  the  plaintiff.  And  here  the  plaintiff  had  used  his 
trade  with  one  of  his  customers  before  any  payment  of  the 
1002.  a  year  became  due,  and  therefore  the  defendant  was 
discharged  from  the  payment  of  the  1002L  a  year.  And  to 
prove  that  this  was  a  condition  precedent,  he  cited  3  Leon. 
219.  Brocages  case,  where  the  lord  of  a  manor  covenanted  to 
assure  the  freehold  to  one  of  his  copyholders  and  his  heirs, 
and  the  copyholder  in  consideration  of  the  same  covenant  per- 
formed,  promised  to  pay  a  certain  sum  of  money ;  and  it  was 
adjudged,  that  the  copyholder  was  not  obliged  to  pay  the 
money  until  the  lord  had  first  performed  the  covenant  on  his 
part ;  but  it  is  otherwise,  says  the  book,  if  the  covenant  on  the 


dlesex,  in  the  case  of  a  milkman :  2  M. 
&  Gr.20.  Proctor  v.  Sargent:  2  Scott, 
N.  R.  289.  S.  C. :  and  London,  in  the 
case  of  a  dentist:  11  M.  &  W.  653. 
MaUan  v.  May  :  But  in  the  last  case  a 
restriction  of  carrying  on  the  business 
in  *^  London  or  any  of  the  towns  or 
'*  places  in  England  or  Scotland  where 
''the  plaintiffs,  or  the  defendant  on 
''  ^heir  account,  might  have  been  prac- 
<'  tising  before  the  expiration  of  the  said 
'<  service,"  was  held  unreasonable,  and 
therefore  void,  as  to  the  latter  part, 
(though  the  former  part,  as  to  not  prac- 
tising in  London^  was  valid  and  not 
affected  by  the  illegality  of  the  latter). 
It  must  further  be  observed,  that  the 
principle  on  which  restraints  of  trade, 
partial  in  point  of  spaa,  have  been 
supported,  has  not  been  applied  to  re- 
straints general  in  point  of  space,  but 
partial  in  point  of  time;  for  that 
which  the  lav  does  not  allow  is  not 
to  be  tolerated  because  it  is  to  last  for  a 
short  time  only.  Therefore  a  restraint 
in  the  case  of  a  coal-merchant's  town- 
traveller  and  clerk,  that  he  should  not 
follow,  or  be  employed,  in  the  business 


of  a  coal-merchant^^  nine  months  after 
he  should  have  left  the  service,  was 
held  void.  5  M.  &  W.  548.  Ward  v. 
Byrne.  So  a  covenant  by  the  lessor  of 
a  brewery,  that  he  would  not,  "  during 
^'  the  continuance  of  the  demise,  carry 
"  on  the  business  of  a  brewer  or  mer- 
'^  chant  or  agent  for  the  sale  of  ale,  in 
"  Sheffield  or  elsewhere,  or  in  any  other 
"  manner  howsoever  be  concerned  in 
''  the  said  business,"  was  held  void. 
1  M.  &  Gr.  195.  Hinde  v.  Gray. 
1  Scott,  N.  R.  123.  S.C.  (But  see 
contra,  3  Beav.  383.  WhiUaher  v. 
Howe,  in  which  case  Lord  Langdale 
M.  R.  held  that  an  agreement  by  a  so- 
licitor, for  a  valuable  consideration,  not 
to  practise  as  a  solicitor  in  any  part  of 
Great  Britain  for  twenty  years,  was 
valid.)  Further  authorities,  confirming 
the  doctrines  above  stated,  will  be  found 
in  3  Y.  &  J.  318.  Wichens  v.  Evans. 
3  Bing.  322.  Homer  v.  Ashford.  11 
Moo.91.  S.C.  2M.&W.273.  Wattisv. 
Day.  3M.&W.54.5.  Leightonv.Waks. 
The  question  whether  the  contract  is 
unreasonable  or  not  is  for  the  court,  and 
not  for  a  jury.     11  M.  &  W.  658.] 


LOWE. 


V. 
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part  of  the  copyholder  had  been,  in  consideration  of  the  cove-  Hunlocke 
nant  to  be  performed.  And  here  the  words  are,  in  consider^  ^'  Black- 
ation  of  the  performance  of  the  plaintiff's  covenant,  which  is 
as  much  as  to  say,  in  consideration  of  the  covenant  performed. 
Wherefore  he  concluded  that  here  was  a  condition  precedent, 
which  being  broken,  the  defendant  is  not  bound  to  pay  the 
100/.  a  year. 

Sed  non  allocatur  ;  for  the  plaintiff's  covenant  being  in  the 
nature  of  a  negative  covenant,  namely,  that  he  will  not  use 
his  trade  with  the  customers,  if  the  words  in  consideration  of 
the  performance  thereof  should  amount  to  a  condition  prece- 
dent, the  plaintiff  would  never  have  the  100/.  a  year  during 
his  life,  because  it  is  not  possible  for  the  plaintiff  to  perform 
his  covenant  in  his  life-time ;  for  at  any  time  during  his  life 
he  may  break  it,  and  a  negative  covenant  is  not  said  to  be 
performed  until  it  becomes  impossible  to  break  it;   which      [  157  ] 
impossibility  can  only  happen  here  by  the  phdntiff's  death. 
And  therefore  such  a  construction  would  entirely  defeat  the  A  negatWe  co- 
intention  of  the  parties;  for  it  phdnly  appears  that  their  intent  ^^J^  be°pCT- 
was  that  the  plaintiff  should  have  the  100/.  a  year  during  his  formed,  until  it 
life,  and  therefore  it  is  not  a  condition,  but  the  defendant  may  sibleto^rwStit! 
have  his  action  of  covenant  against  the  plaintiff  for  breach  of 
the  covenant  on  his  part.      And  although  it  was  urged  that 
the  100/.  a  year  should  be  paid  until  the  plaintiff  has  broken 
the  covenant  on  his  part,  and  no  longer,  and  that  such  was  the 
true  meaning  of  the  parties,  and  when  the  plaintiff  has  volun- 
tarily broken  the  covenant  on  his  part,  he  seems  to  be  content 
that  the  100/.  a  year  should  not  be  paid  any  longer,  yet  this 
was  over-ruled  by  the  court.     Wherefore  it  was  adjudged  for 
the  plaintiff.  (2) 


(2)  See  1  Saund.  320.    Pordage  v.  v.  Woodrow^   in   which  last  case  the 

Co/e,  note  (4).  Gilb.  Lawof  Evid.  194.  reader  will  find   very  material    obser- 

1  Str.  569*   Lock  v.  Wright,     Willes's  vations  made  on  the  case  of  Boone  v. 

Rep.  146.  Mucklestone  v.  Thomas.  Ibid.  Eyre,  cited  in  note  (4)  to  Pordage  v. 

157. -4c/<€r/^v.  Femon,  and  Mr.  Diirn-  Coie.  (b)     See   Peeters  v.  Opie,   post, 

ford's  note  (a.).   Ibid.  496.    Thomas  v.  350.  352.  note  (3).     Holdipp  v.  Otway, 

Cadwallader.  2  H.  Black.  178.  French  antea,  106. 
V.  Campbell.    8  T.  R.  366.  Glazebrook 


{b)  [3  Bing.  N.  C.  355.  370.    Stavers  v.  Curling.    3  Scott,  740.  S.  C] 
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Case  28.  Rex  verstis  Stoughton, 

Triiu  21  Car  II.  Be^.  BoL  8.  among  the  pleas  of  the  king. 

Caption.  -s-urror, I  OTHERWISE,  to  wit,  in  the  week  next  after 

to  wit  J  yj     ^^^  ^^^^  ^^  ^^^  Translation  of  St  Thomas  the 

Martyr^  that  is  to  say,  on  the  14th  day  of  July  in  the  20th 
year  of  the  reign  of  our  lord  Charles  the  second,  by  the  grace 
of  God,  of  Englandy  Scotland^  France^  and  Ireland  king,  de« 
fender  of  the  faith,  &C  at  the  general  quarter-session  of  the 
peace  of  our  lord  the  king  holden  for  the  said  county  of  Sur- 
(1 )  See  1  r«y  (1),  at  Guildford  in  the  same  county,  before  Arthur  Onslow, 

R^"^'  ^S  li^'Hf  Sildydrd,  and  William  Elliott  esquires,  and  others 
derby,  note  (I),  thcir  feUows,  justices  of  our  said  lord  the  king  assigned  to 
keep  the  peace  in  the  county  of  Surrey  aforesaid^  and  also  to 
hear  and  determine  divers  felonies,  trespasses  and  other  mis- 
demeanors in  the  same  county  committed,  John  Windebanche 
esq.  one  of  the  justices  of  our  said  lord  the  kmg,  assigned  to 
keep  the  peace  in  the  said  county,  and  also  to  hear  and  detar^ 
mine  divers  felonies,  trespasses  and  other  misdemeanors  in 
the  same  county  committed,  with  his  own  hands  then  de- 
livered into  the  court  of  our  s^d  lord  the  king  there  before 
the  said  justices  a  certain  presentment  lately  made  by  the 
said  John  Windebancke,  upon  his  the  said  John  Windebancke^s 
own  proper  knowledge  and  view,  according  to  the  form  of 
the  statute  in  such  cases  made  and  provided.  (2)  Sui^rey,  to 
wit.  Be  it  remembered  that  at  the  general  quarter-session  of 
the  peace  of  our  lord  the  king  holden  for  the  county  of  Surrey 
aforesaid  at  Guildford  in  the  same  county,  on  Tuesday  in  the 
week  next  after  the  feast  of  the  Translation  of  St.  Thomas  the 
Martyr,  that  is  to  say,  on  the  14th  day  of  July  in  the  20th  year 
of  the  reign  of  our  lord  Charles  the  second,  by  the  grace  of 
God,  o{  England,  Scotland,  France,  and  Jr^/awrf  king,  defender 
of  the  faith,  &c  before  Arthur  Onslow,  Henry  Hildyard,  and 
William  Elliot  esquires,  and  other  their  fellows,  justices  of  our 

I 

(2)  The  words,  "  which  said  present-    is  the  usual  practice  now  to  add  them« 
<<  ment  follows  in  these  words^  or  in     See   1   Saund.   308.   Bex  v.  KUderby^ 
<<  manner  and  form  following^  that  is  to    note  (2).  (a) 
<•  say^*  seem  to  be  wanting;  at  least  it 


(a)  [Presentments  are  now  abolished.    See  post,  158.  note  (&).] 


Trin.  22  Car.  II.  Regis, 
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said  lord  the  king  assigned  to  keep  the  peace  in  the  county  of 
Surrey  aforesaid^  and  also  to  hear  and  determine  divers  felo- 
nies^  trespasses,  and  other  misdemeanors  in  the  same  county 
committed,  came  John  Wvndebancke,  esq.  one  of  the  justices  of 
our  said  lord  the  king  assigned  to  keep  the  peace  in  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  in  the  same  county  com- 
mitted, in  his  proper  person,  and  upon  his  the  said  John 
Windebancke^8  own  proper  knowledge  and  view,  according  to 
form  of  the  (3)  statute  in  such  case  made  and  provided  then 


Rex  v. 
Stoughton. 


(3)  This  was  the  statute  5  Eliz,  c.  13. 
8.  9.  which  continued  the  statute  2  & 
3  P.  &  M.  c.  8. ;  but  these,  as  well  as 
all  other  statutes  relating  to  the  high- 
ways in  general,  were  repealed  by  sta- 
tute 8  Geo.  3.  e.  5.  and  afterwards  re- 
duced into  one  act  of  parliament  by 
statute  13  Geo.  3.  c.  78.,  which  is  now 
the  existing  law  upon  this  subject. 
The  last-mentioned  act  preserves  and 
enlarges  that  clause  of  the  5  Eliz., 
which  gave  a  power  to  a  justice  of 
peace  to  present  a  highway  on  his  own 
view ;  for  by  section  24-  of  the  said  sta- 
tute 13  Geo.  3.  (b)  it  is  enacted,  that 
"  every  justice  of  assize,  justices  of  the 
"  counties  palatine  of  Chester,  Lan- 
•*  caster  and  Durham,  and  of  the  great 
'^  sessions  in  Wales,  shall  have  autho- 
"  rity  upon  his  or  their  own  view,  and 
**  every  justice  of  the  peace,  either 
"  upon  his  own  view,  or  upon  inform- 
"  ation  upon  oath  to  him  given  by  any 
"  surveyor  of  the  highways,  to  make 
*«  presentment  at  their  respective  assizes, 
^  or  great  sessions,  or  in  the  open  genc- 
*'  ral  quarter  sessions  of  the  peace,  of 


such  respective  limit,  of  any  high- 
ways, causeway,  or  bridge,  not  well 
and  sufficiently  repaired  and  amended, 
or  of  any  other  default,  or  offence 
done  contrary  to  this  Act,  and  that  all 
defects  in  the  repair  thereof  shall  be 
presented  in  such  jurisdiction  where 
the  same  do  lie,  and  not  elsewhere; 
and  no  such  presentment  shall  be  re- 
moved by  certiorari,  or  otherwise,  out 
of  such  jurisdiction,  till  it  be  traversed 
and  judgment  thereupon  given,  except 
where  the  duty  or  obligation  of  re- 
pairing the  said  highways,  causeways, 
or  bridges,  may  come  in  qjiestion  ; 
and  every  such  presentment  made 
upon  view,  or  information  as  afore- 
said, shall  be  as  good,  and  of  the  same 
force,  strength  and  effect  in  the  law, 
as  if  it  had  been  preferred  and  found 
by  the  oaths  of  twelve  men  ;  and  that 
for  every  such  default  or  offence*  so 
presented,  the  justices  of  assize, 
counties  palatine,  and  great  sessions, 
at  their  respective  courts,  and  the  jus- 
tices of  the  peace,  at  their  general 
quarter  sessions,  shall  have  authority 


(b)  [This  statute  was  repealed  by 
the  Stat.  5  &  6  W.  4.  c.  50.  And  by 
the  99th  section  of  the  latter  Act  pre- 
sentments were  abolished;  for  it  is 
thereby  enacted  that  it  shall  not  be  law- 
ful **  to  take  or  commence  any  legal  pro- 


"  ceeding  by  presentment  against  the 
**  inhabitants  of  any  parish  or  other 
**  person,  on  account  of  any  highway 
"  or  turnpike  road  being  out  of  re- 
«  pair."] 


158  a 


Rex  versus  Stoughton. 


Rex  V,        and  there  in  the  court  of  our  said  lord  the  king,  before  the  said 
Stoughton.  justices  presented,  that  a  (4)  certain  conmion  highway  lying 
^        ^        '    in  the  parish  (5)  of  Stoke  near  Guildford  in  the  county  afore- 
said, leading  between  (6)  the  market  town  of  Guildford  aforc- 


"  to  assess  such  fines  as  to  them  shall 
"  be  thought  meet ;  saving  to  every 
'*  person  and  persons  that  shall  be 
<<  affected  by  any  such  presentment, 
"  his,  her,  or  their  lawful  traverse  to 
"  the  said  presentment,  as  well  with 
"  respect  to  the  fact  of  non  repair^  as  to 
*<  the  duty  or  obligation  of  repairing 
<<  the  said  highways,  as  they  might 
'*  have  had  upon  any  indictment  of  the 
**  same  presented  and  found  by  a  grand 
"jury." 

The  words  in  italics  were  added  to 
the  saving  clause,  as  it  stood  in  the 
statute  5  Eliz.  c.  13.  s.  9.,  because  it 
had  been  doubted  whether  under  that 
clause  the  party,  against  whom  such 
presentment  was  made,  could  traverse 
the  fact  of  want  of  repair,  though  the 
better  opinion  undoubtedly  was  that  it 
might  be  traversed.  Garth.  212.  Hex 
v.  Homsey.  I  Show.  270.  291.  4  Mod. 
38,  S.  C.  1  Hawk.  P.  C.  c.  70.  s.  72. 
3  B  urr.  1 530.  Rex  v.  Justices  of  WiUshire. 

If  an  indictment,  or  presentment,  for 
not  repairing  a  highway  be  against  the 
inhabitants  of  a  parish  at  large,  who  are 
bound  of  common  right  to  repair  all 
the  highways  lying  within  it,  they  may 
upon  not  guilty  shew  that  it  is  in  repair, 
or  that  it  is  not  a  highway,  or  that  it 
does  not  lie  within  the  parish ;  for  all 
these   are  facts   which  the  prosecutor 


must  allege  in  his  indictment,  and  prove 
on  the  plea  of  not  guilty :  and  it  is  a 
well  known  rule  of  law,  that  whatever 
a  plaintiff  or  prosecutor  is  bound  to 
prove  on  the  general  issue  pleaded  to  a 
declaration  or  indictment,  the  defend- 
ant may  controvert  the  truth  of,  by  op- 
posite evidence.  1  Str.  181,  182,  183. 
Rex  V.  Inhabitants  of  Norwich,  (c) 

It  is  holden  that  such  presentment 
may  be  removed  by  the  prosecutor  by 
Certiorari  before  it  is  traversed  and 
judgment  given  thereon,  Cowp.  78. 
Rex  V.  JBodenham^  agreeable  to  what 
had  been  before  determined  upon  the 
statute  22  Car.  2.  c  12.  s.  4>.  from  which 
that  part  of  the  above  section  was 
copied.  2  Str.  1209.  The  King  v. 
JFarewelL 

(4)  Though  it  is  often  stated  in  indict- 
ments, or  presentments,  for  nuisances  to 
highways,  that  ^^frorn  time  whereof  **  the 
"  memory  of  man  is  not  to  the  contrary" 
or  "from  time  immemorial^'*  there  was 
and  is  a  common  and  ancient  king's 
highway,  yet  it  is  not  necessary  to  do 
so ;  for  it  has  been  adjudged  that  it  is 
sufficient  to  state,  both  in  indictments, 
and  in  pleas  in  trespass  justifying  under 
a  right  of  way,  in  a  compendious  man. 
ner,  that  it  is  a  highway.  3  T.R.  265. 
Aspindall  v.  Brown,  (d) 

(5)  The  highway  must  be  alleged  in 


(c)  And  accordingly  in  an  indict- 
ment against  a  parish  for  not  repairing, 
though  the  plea  is  not  guilty  only,  a  cer- 
tiorari is  gran  table  under  5  W.  &  M. 
c.  11.  6.  G.  though  before  traverse  and 
judgment  thereon  ;  for  under  that  issue 
the  right  to  repair  may  come  in  ques- 
tion (as  appears  by  the  learned  Ser- 


jeant's note  above)  ;  in  which  case  the 
statute  gives  a  certiorari  before  traverse, 
&c  3  M.  &  S.  46.5.  Rex  v.  Taunton 
St.  Mary. 

(d)  [But  if  the  indictment,  though 
unnecessarily,  describes  the  highway  to 
have  existed  immemorially,  it  will  be, 
it  seemsi  a  fatal  variance,  if  it  appears 


Trin.  22  Car.  II.  Regis. 
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said  in  the  county  aforesaid,  and  the  market-town  of  Ohing-        Rex  r. 

ham  in  the  county  of  Berks,  in,  through,  over,  and  upon  a  Stoughton. 
certain  piece  of  land  lying  in  the  parish  of  Stoke  near  Guild-  ^ 

ford  aforesaid  in  the  county  of  Surrey  aforesud,  called  Stoke 


the  presentment,  or  indictment,  to  lie 
in  the  parish  indicted,  otherwise  it  is 
not  bound  to  repair  it ;  and  if  it  be  not 
so  alleged,  the  indictment,  or  present- 
ment is  erroneous,  and  judgment  will 
be  reversed.  Cowp.  111.  Rex  l^.  Hart- 
ford, (e) 

(6)  Here  the  highway  is  described 
as  leading  between  Chiildford  and  Oak' 
ingkam^  so  that  they  are  both  necessarily 
excluded.  So  if  the  highway  be  de- 
scribed as  leading  from  one  parish  unto 
another,  both  parishes  are  excluded. 
Therefore,  where  in  an  indictment 
against  a  parish  for  hot  repairing  a 
highway,  it  was  stated  that,  ''  from 
"  time  whereof,  &c.,  there  was  and  yet 
"  is  a  common  and  ancient  king's  high- 
"  way  leading  from  the  parish  of  H.  in 
"  the  county  of  C,  towards  and  unto 
"  the  parish  of  G.  in  the  county  afore- 
*'  said,  for  all  the  liege  subjects,  &c., 
"  and  that  a  certain  part  of  the  saine 


<*  king's  common  highway,  situate,  lying, 
"  and  being  in  the  said  parish  of  G.  con- 
"  taiuing  in  length,  &c.  on,  &c.  was  and 
"  yet  is  in  great  decay  ; "  after  verdict 
for  the  prosecutor,  judgment  was  ar- 
rested, because  it  was  not  stated  in  the 
indictment  that  the  highway  out  of  re- 
pair lay  in  the  parish  of  G, ;  for  the  word 
urUo  the  parish  of  G.  excludes  that 
parish,  according  to  2  Rol.  Abr.  81. 
pi.  19.,  where  it  is  said,  that  '**if  A.  be 
"  indicted  for  stopping  a  highway  at 
"  Z>.  leading  from  2>.  to  S„  it  is  not 
<<  good,  because  it  is  not  alleged  that 
"  the  highway  lies  in  Z>. ;  for  from  D, 
'*  excludes  it ; "  and  a  parish  is  only 
bound  to  repair,  if  the  highway  in- 
dicted lies  within  it ;  and  the  court  held 
that  this  was  not  aided  by  the  subse- 
quent allegation  that  a  certain  part  of  the 
same  highway  situate,  Sfc.  in  the  parish 
of  G,  ^c.  is  in  decay,  &c.  3  T.  R.  513. 
The  King   v.    Gamlingay,  (f)     See 


that  its  existence  commenced'  within 
the  time  of  legal  memory.  2  M.  & 
Rob.  305.  Beg.  v.  Westmark,  Ac- 
cordingly, though  it  was  held  that  an 
indictment  describing  a  footpath  as 
leading  from  A,  «*  towards  and  unto " 
the  parish  church,  was  satisfied  by  proof 
of  a  public  way  leading  from  A,  to  the 
parish  church,  though  turning  back- 
wards between  A.  and  the  church  at  an 
acute  angle,  and  though  the  part  from 
A,  to  the  angle  was  an  immemorial  way 
and  tlie  part  from  the  angle  to  the 
church  had  been  recently  dedicated, 
yet  if  the  indictment  had  described  it 
as  an  immemorial  way  from  A,  to  the 
church,  it  would  have  been  bad :  per 
Lord  Denman  and  Coleridge  J*  4  A.  & 


"E.  232,  Bex  v.  Marchioness  ofDoimi- 
shire,  5N.  &M.662.  S.C] 

(c)  [See  6  C.  &  P.  133.  Bex  v. 
Upton  on  Severn,  coram  Tindal  C.J. 
1  A.  &  E.  744.  Bex  v.  Bishop  Auck- 
land. Accord,  See  also  post,  158  c, 
note  (/).] 

(/)  [But  where  an  indictment  charged 
that  the  defendants  <*  stocked  up  and 

*  removed  the  gravel,  &c.  then  being 
*•  upon  and  over  a  certain  bricj^  culvert, 

*  for  the  convenience  of  his  Majesty's 
liege  subjects,  passing  therealong  in 
the  parish  of  Studley,  opposite  to  a 
certain    mill   there,   called    Studley 

'  Mill,   in   a  certain   king's    common 

*  highway  there,  leading  from  Studley 
to  Henley  in  Arden ;  "  it  was  held 


158  c  Rex  mnus  Stoughton. 

Rex  v.         Common^  containing  in  length  (7)  270  rods,  being  from  time 

Stoughton.    thereof  the  memory  of  man  is  not  to  the  contrary,  a  common 

'  king's  highway  for  all  the  liege  subjects  of  our  said  lord  the 

king,  and  his  predecessors,  kings,  and  queens  of  England^  with 


Latch.  183.  Halsey's  case.  Cas.  temp. 
Hardw.  105.  The  King  v.  All  Saints 
and  Saint  Mary.  4  Burr.  2090.  Rex  v. 
Harrow.  See  5  East,  255.  The  King 
V.  Stephens. 

However,  it  does  not  seem  to  be  at 
all  necessary  to  state  in  the  indictment 
or  presentment,  that  the  highways  leads 
from  one  place  to  another;  for  the  high- 
ways have  no  other  bounds  but  the  sea ; 
therefore  if  the  terminus  a  quo^  and  the 
terminus  ad  quem^  are  omitted,  it  ap- 
pears that  the  indictment,  or  present- 
ment, or  a  plea  justifying  a  trespass 
because  the  place  is  a  highwayy  is  never« 
thelessgood.  Latch.  183.  Halsey^QZ&e. 
Palm.  389.  2  Rol.  Rep.  412.  NoUing- 
ham's  case.  1  Str.  144.  Rex  v.  Hammond. 
10  Mod.  382.  S.C.  1  H.  Black.  351. 
Rouse  V.  Barden  ;  and  Andr.  145.    The 


King  V.  Haddochy  in  which  case  Lee 
C.J.  said,  that  the  objection  ^Hhatthe 
"  river  T.  where  the  nuisance  was  com- 
**  mitted,  being  a  highway,  the  terminus 
**  a  guoy  and  the  terminus  ad  quern, 
^'  ought  to  have  been  set  out,  has  been 
"  given  up,  and  not  without  reason ;  for 
"  it  was  over-ruled  in  the  case  of  The 
"  King  v.  Hammond,  which  was  an  in- 
<<  dictment  for  a  nuisance  in  a  street, 
"  and  it  was  objected,  that  there  was 
"  no  description  of  the  highway  by 
**  mentioning  the  terminus  a  quo,  and 
'*  terminus  ad  quem  ;  and  1  Rol.  Rep. 
*^  was  cited  in  support  of  the  objection ; 
**  but  the  court  held  that  it  was  not 
"  necessary,  because  highways  have  no 
"  bounds ;  and  Parker  C.J.  cited  77te 
"  King  v.  T/iompson,  10  W.  3.  where  it 
<<  was  so  determined."  (g)  And  though 


that  it  sufficiently  appeared  that  the 
culvert  stocked  up,  &c.  was  in  the 
parish  of  Studley.  And  Lord  Tenterden 
said  that  if  the  court  were  to  construe 
the  words  to  and  from  as  exclusive  in 
this  case,  they  should  make  the  alle- 
gation inconsistent  and  insensible,  which 
otherwise  was  consistent  and  sensible ; 
that  in  common  parlance  the  words 
leading  from  a  place  include  as  well  as 
exclude  that  place  ;  and  that,  at  present, 
his  mind  was  not  satisfied  with  the 
decision  in  Rex  v.  Gamlingag,  that  the 
words  to  SLud  from  are  necessarily  ex- 
clusive. 7  B.  &  C.  413.  Rex  v.  Knight. 
1  M.  &  R.217.  S.C.  However,  the  rule 
appears  to  have  been  continually  recog- 
nised that  the  words  to  and/rom  exclude 
the  termini.  See  6  C.  &  P.  133.  Rex  v. 
Upton  on  Severn.  8  C.  &  P.  612.  Rex 
V.  Fisher.    Carr.  &  M.  151.     Reg.  v. 


Botfield.  As  to  the  description  "to- 
wards  and  unto,*  see  Rex  v.Marchioness 
ofDownshircy  ante,  p.  158  b,  note  {dy]. 
(g)  [3  B.  &  Ad.  233.  Simpson  v. 
Lewthwaite,  per  Taunton  J.  6  C.  &  P. 
582.  Rex  v.  St.  Weonards,  perAlderson 
B.  Accord.  But,  if  the  termini  are 
stated,  they  must  be  proved.  6  Esp. 
136.  Rex  V.  Canjield.  See  also  Rex 
v.  Marchioness  of  Downshire,  ^nte, 
p.  158  b.  note  (d).  So  where  an  in- 
dictment stated  that  there  was  a  pack 
and  prime  way  between  certain  places 
named,  and  it  appeared  that  part  of 
that  road  was  a  carriage  road,  it  was 
held  that  this  was  a  fatal  variance. 
6  C.  &  P.  582.  But  where  the  indict- 
ment stated  that  there  was  a  common 
highway  for  carriages,  &c.,  'Meading 
"  from  the  town  of  A.  towards  and  unto 
"  the  village  of  JBl,"  and  the  part  of  the 


Trin,  22  Car.  11.  Eegis. 
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their  horses  (8),  carts,  and  carriages^  to  go,  pass,  and  labour  at        Rex  v. 

their  pleasure,  on  the  5th  day  of  March  in  the  18th  yfear  of  Stoughtoh. 
the  reign  of  our  said  lord  the  now  king,  became,  and  con-  ' 

tinually  afterwards  hitherto  was,  and  yet  is  very  ruinous, 


Mr.  Serjeant  Hawkins  says  (1  Hawk. 
P.  C.  c.  76.  8.  86.)  that  it  is  safest  to 
shew  both  the  place  from  which,  and 
also  the  place  to  which  the  way  supposed 
to  be  out  of  repair  doth  lead,  yet  he 
says  that  exceptions  for  want  of  such 
certainty  have  sometimes  been  dis- 
allowed: and  probably  he  was  not 
aware  of  the  before  mentioned  cases  of 
The  King  v.  Thompson^  The  King  v. 
Hammondy  and  The  King  v.  Haddock. 
(7)  It  is  said  to  be  necessary  to  al- 
lege in  the  indictment  or  presentment 
to  what  part  of  the  highway  the  nuisance 
complained  of  does  extend,  as  by  shew- 
ing how  many  feet  in  length,  and  how 
many  feet  in  breadth,  it  contains.  The 
reason  assigned  is,  that,  if  it  be  not,  the 
defendant  will  not  know  the  certainty  of 
the  charge  against  which  he  is  to  make 
his  defence,  nor  will  the  court  be  able 
to  judge  what  will  be  the  proper  fine  to 
assess.  1  Hawk.  P.C.  c.76.  8.88.  Cas. 
temp.  Hardw.  106.  per  Lee  C.J.  Ibid. 
316.  King  v.  Hatfield.  1  Show.  390. 
Rex  V.  Roberts.  But  as  the  court  does 
not  at  present  estimate  the  fine  from  the 
*"  description  of  the  length  and  breadth 
of  the  road,  as  stated  in  the  indictment, 
perhaps  the  want  of  stating  it  would 
not  now  be  considered  as  a  fatal  objec- 
tion. It  has  been  held  that  an  indict- 
ment for  a  nuisance,  that  a  certain  high- 


VHiy  and  bridge  are  in  a  ruinous  condi- 
tion, is  not  bad^  for  not  setting  out  the 
length  and  breadth  of  the  nuisance; 
Say,  301. ;  nor  for  a  nuisance  in  laying 
soil  in  a  highway.     Ibid.  98. 

(8)  The  words  in  italics  do  not  seem 
necessary ;  for  where  in  an  indictment 
for  not  repairing  a  highway,  it  was  de- 
scribed to  be  a  certain  common  king's 
highway  called  A.  leading  from  B.  to 
C,  containing  in  length  so  much,  and 
in  breadth  so  much;  after  verdict  for 
the  king,  it  was  objected  in  arrest  of 
judgment,'  that  the  description  was  too 
uncertain,  for  it  should  have  shewn 
whether  it  was  a  footway,  or  a  way  for 
carts,  or  for  horses,  &c.  and  so  were  the 
precedents,  as  2  Saund.  158.  Tremain, 
201.  205.  Cro.  Car.  266.  i2tea?v.  Ward. 
1  Salk.  359.,  where  judgment  upon  an 
indictment  for  not  repairing  occidental 
lem  partem  communis  pontis  pedalis  was 
reversed,  becsmae  pons  pedalis  does  not 
signify  a  foot  bridge,  but  a  bridge  a 
foot  long,  and  therefore  should  have 
been  pons  pedestris ;  whereas,  had  the 
description  of  it,  as  communis  pons, 
been  sufficient,  the  court  would  have 
rejected  the  "word  pedalis  as  surplusage: 
But  the  court  held  the  description  to  be 
good;  for  by  Lord  Hardwickcy  the 
length  and  breadth  of  the  way,  and 
from  whence  and  whither,  are  necessary 


road  charged  to  be  out  of  repair  was  a 
portion  of  a  lane  called  F.  lane,  and  it 
appeared  that  to  go  from  the  town  of 
A.  to  the  village  of  J?.,  a  person  must 
go  four  miles  along  the  C.  turnpike 
road,  then  all  along  F.  lane,  and  then 
cross  the  W,  turnpike  road,  and  for  a 
short  distance  go  along  a  road  which 


went  from  the  W,  turnpike  road  to  the 
village  of  E,;  it  was  held  by  Erskine  J. 
at  N.P.,  and  afterwards  by  the  court  of 
K.B.,  that  the  road  was  not  misde- 
scribed ;  for  that  it  led  from  A.  to  E,  as 
alleged,  and  was  not  the  less  a  highway 
because  part  of  it  was  a  turnpike  road. 
1  Carr.  &  Kir.  55.    Reg.  v.  Steventon.'] 
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Rex  17. 

Stoughtok. 


miry,  deep,  broken,  and  in  great  decay,  for  want  of  repair- 
ing and  amending  the  said  king's  highway,  so  that  the  liege 
subjects  of  our  said  lord  the  king,  with  their  horses,  carts,  and 
carriages  in,  through,  and  oyer  the  said  king's  highway,  from 
the  said  5th  day  of  March  in  the  18th  year  aforesaid  hitherto, 
could  not,  nor  yet  can,  go,  pass,  ride,  and  labour,  as  they 
were  wont  and  ought  to  do.  And  that  Sir  Nicholas  Stoughton 
of  the  parish  of  Stoke  near  Guildford,  in  the  county  of  Surrey 
aforesaid,  bart  being  lord  of  the  manor  of  Stoke  in  the  parish 
of  Stoke  aforesaid,  ought  to  repair  and  amend  the  said  com- 
mon king's  highway,  as  often  and  when  it  was  necessary,  by 
reason  of  the  tenure  (9)  of  certain  lands,  parcel  of  the  said 


to  be  ascertained  in  these  indictments ; 
but  I  do  not  remember  any  authority 
that  holds  it  necessary  to  say,  that  it  is 
a  highway  for  this  or  that  particular 
carriage ;  for  if  it  is  a  common  highway, 
it  is  a  highway  yor  aU  manner  of  things. 
Cas.  temp.  Hardw.  315.  Bex  v.  Hal- 
field,  {h) 

(9)  It  is  said,  that  it  is  not  safe  in  an 
indictment  against  a  person  for  not  re- 
pairing a  highway,  which  he  ought  to 
have  done  in  respect  of  the  tenure  of 
certain  lands,  barely  to  8a3%  that  he  was 
bound  to  repair  it  rations  tenurce  terrcB, 
without  adding  stiue.  I  Hawk.  P.  C. 
c.  76.  s.  90.  But  the  word  swb  is  omit- 
ted in  this  precedent;  and  it  has  been 


held  not  to  be  necessary ;  as  where  in 
an  indictment  for  not  repairing  a  high- 
way, which  the  defendant  was  obliged 
to  do  rations  tenuras  of  a  certain  house, 
which  in  another  part  of  the  indictment 
was  mentioned  to  be  the  mansion  house 
of  the  defendant ;  it  was  objected  on 
the  authority  of  5  H.  ?•  3.  pi.  8.  that 
the  occupier,  and  not  the  owner,  was 
chargeable  to  the  repairs  of  the  high- 
way, and  therefore  the  indictment  should 
have  been  rations  ienures  stub;  for  it 
might  be  that  the  house  was  let  to  ano- 
ther, and  Latch.  206.  Anon,  was  cited : 
But  the  court  upon  consideration  held  it 
not  necessary  to  lay  it  so,  for  rations 
tsnur(B  implies  it  to  be  such  a  tenure  as 


(h)  [Where  the  indictment  described 
the  road  as  a  highway  for  horses,  coaches, 
carts,  and  other  carriages,  and  it  was 
proved  that  the  road  had  been  repaired 
by  the  parish,  and  that  persons  on  horse- 
back had  frequently  passed  along  it, 
but  there  was  no  evidence  that  any  car- 
riage had  ever  gone  the  whole  length  of 
it,  it  was  held  by  Parks  B.  that  there 
could  be  no  conviction.  5  C.  &  P.  579. 
Rsx  V.  St.  Wsonards.  See  also  ant^,  note 
{g).  Where  the  indictment  stated  the 
road  to  be  a  way  for  all  the  liege  sub- 
jects to  go  &c.  with  their  horses,  coaches, 
carts,  and  carriages,  and  the  evidence 


was  the  highway  in  question  passed 
under  an  archway  of  such  dimensions 
that  carts  of  a  particular  description, 
loaded  in  a  particular  manner,  could 
not  pass,  it  was  held,  that  this  was  not 
a  misdescription,  it  not  being  laid  as  a 
highway  for  aU  carts,  carriages,  &c., 
but  the  meaning  of  the  indictment  being, 
that  such  coaches,  carts,  and  carriages 
should  pass  along  it  as  the  dimensions 
of  the  archway  would  permit,  Ry.  &  M. 
151.  Rex  V.  Lyon.  S.C.  1  C.&  P.  527- 
nom.  Rex  v.  Lynn,  See  post,  175  m. 
note  (c)  to  Yard  v.  Ford,  as  to  a  partial 
dedication  of  a  road.] 
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piece  of  land  called  Stoke  Common,  containing  in  length  270        Hex  v. 
TodB^  and  in  breadth  4  lods^  lying  on  the  west  side  of  the    Stoughton. 
said  common  king's  highway  so  as  aforesaid  ruinous,  niii7> 
deep  and  in  decay,  by  him  the  said  Sir  Nicholas  Stougkton,  on 


makes  him  chargeable;  and  so  it  was 
held  in  1  Vent  SSI.  Rex  v.  Fanshaw, 
which  b  entered  Mich.  29.  Car.  ^ 
Rol.  12.:  There  the  defendant  was 
charged  raiiane  tenurte  quorundam  ter* 
rarum  et  tenemeniorum,  and  exception 
was  taken  for  want  of  suarum  ;  but  the 
indictment  held  well  enough:  But  if 
it  were  necessary  to  say  nuBf  the  court 
thought  it  was  implicitly  averred  by 
calling  it  afterwards  his  mansion-house ; 
so  qudcunque  vid  daid,  the  indictment 


was  well  enough.  I  Str.  187.  Bex  y. 
Corrock.  It  seems  that* the  occupier, 
and  not  the  owner,  is  the  proper  person 
against  whom  the  indictment  should  be 
brought  (t)  For  how  are  the  public  to 
know  who  is  the  owner  of  the  lands 
charged  with  the  repair  ?  And  it  does 
not  seem  to  be  material  what  estate  the 
occupier  has  in  the  iands  liable.  1  Salk. 
S57.  Reg.  v.  Watts,  per  Powell  J. 
7  Mod.  55.  Queen  v.  BuckneU.  (A) 
In  many  precedents  of  indictments  or 


(f )  [But  though  the  occupier  is  pri- 
marily the  person  chargeable  by  indict- 
ment, he  may  demand  reimbursement 
from  the  owner.  S  Q.  B.  148.  Baker  v. 
GreenkUL  2  G.  &  D.  4S5.  S.  C.  S  A. 
&  E.  597.  Rex  v.  Sutton.  5  N.  &  M. 
S5S.  S.C.  The  point  was  raised  in  this  last 
case,  but  not  decided,  whether  the  owner, 
merely  as  such,  and  not  in  the  occupa- 
tion, of  lands  bound  to  the  repair  of  a 
bridge,  raiUme  tenune,  was  liable  to  be 
indicted  for  non-repair  as  well  as  the  oc- 
cupier: There  an  infant,  11  years  old, 
inherited  land  charged  with  the  repairof 
a  bridge:  His  guardian  in  socage  resided 
on  the  property ;  the  infant  did  not,  ex- 
cept on  occasional  visits :  It  was  held,  1. 
that  though  the  infant  was  actually  seised, 
yet  being  so  by  the  possession  of  his 
guardian,  he  was  not  such  owner  or 
occupier  of  the  land,  as  to  be  chargeable 
by  indictment  for  non-repair  of  the 
bridge ;  2.  that  the  guardian  was  such  an 
owner  and  occupier :  The  court  seemed 
to  be  of  opinion,  that  infancy  would  not 
exempt  a  party,  liable  in  other  respects, 
from  indictments  for  such  non-repair, 
if  there  were  no  other  person  against 
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whom  performance  of  the  repairs  could 
be  enforced.] 

(k)  In  M.  &  S.  4S5.  Rex  v.  Ker^ 
risony  it  was  held  that  an  allegation 
charging  the  defendant  with  the  repair 
of  a  bridge  by  reason  of  his  being 
owner  and  proprietor  of  a  certain  na- 
vigation, was  not  equivalent  to  charging 
him  ratione  tenuras.  Afterwards  the 
same  defendant  was  indicted  for  not 
repairing  the  bridge,  and  it  was  shewn 
in  the  indictment  that  he  had  cut 
through  an  highway  under  the  author- 
ity of  a  Navigation  Act,  and  had 
built  the  bridge  in  question  over  the 
cut:  The  court  held  that  he,  and  not 
the  county,  was  bound  to  repair  the 
bridge  as  long  as  the  navigation  con* 
tinued.  S  M.  &  SL  526.  Rex  v.  Kerrison. 
See  also  IS  East,  220.  Rex  y.Inkahitants 
of  Kent  14  East,  S17.  Rex  v.  Inka- 
bitants  of  Lindeey.  [2  M.  &  Gr.  175. 
Priestley  Y.Foulds.  2  Scott,  N.  R.  265. 
S.  C.  5  Bing.  91.  Benley  v.  Mayor  of 
LymeRegis.  SM.&P.llO.  S.C.  SB.& 
Ad.  77*  Mayor  of  LymeRegisy,Henim^ 
S.  C.  in  error.  1  Bing.  N.  R.  222. 1  Scott, 
29.  2  CI.  &  F.  931 .  S.  C.  in  Dom.  Proc] 
OO 
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Stoughton. 


the  25th  day  of  Febrtuaryi  in  the  nth-yeast  of  the  reigoi  of 
our  said  lord  the  now  king,  inclosed  and  incroached  from 
the  said  king's  common  highway,  and  by  him  the  said  Shr 
JNicholas  continued  to  be  inclosed  and  incroached  from  the 


presentments  against  persons  for  not 
repairing  a  highway  by  reason  of  tenure, 
it  is  stated  that  the  party  ought  to  re- 
pair by  reason  of  his  tenure,  as  he,  and 
all  those  who  held  the  said  lands  for  the 
time  beinffyfrom  time  whereof  the  memory 
of  man  is  not  to  the  coniranfj  were  used 
to  do  ;  but  it  does  not  appear  to  be  ne- 
cessary to  insert  these  words  (/) ;  for  the 
obligation  upon  him  to  repair  seems  to 
be  sufficiently  shewn,  by  averring  that 
he  ought  to  do  so  by  reason  of  the  tenure 
of  his  landsy  without  adding  that  those 
who  held  the  lands  for  the  time  being 
have  immemoriaUff  repaired.  So  in  Co. 
£nt.  358.  a.  as  well  as  in  this  entry,  it 
is  only  stated,  that  the  defendant  ought 
to  repair  by  reason  of  the  tenure  of  his 
lands,  &c. :  and  the  very  point  seems  to 
have  been  decided  in  Keilw.  52«  pL  4*., 
in  which  it  is  said,  that  where  a  person 
is  bound  to  repair  a  highway  by  reason 


of  tenure,  it  is  not  necessary  either  in 
an  indictment,  or  plea,  to  allege  any 
title  of  prescriptiony  because  a  prescrip- 
tion is  implied  in  the  estate  of  inherit- 
ance in  the  land ;  but  where  a  person  is 
bound  to  repair  such  a  highway  by 
reason  of  inhabitancy^  a  prescription 
must  necessarily  be  alleged;  and  this 
difference  was  admitted  to  be  a  good 
one  by  the  whole  court  See  1  Hawk. 
P.  C.  c.  76.  pi.  8.  S,  P.  It  is  true,  how- 
ever, that  Styles.  400,  seems  at  first  view 
to  the  contrary :  There  a  motion  was 
made  to  quash  an  indictment  for  not 
repairing  a  highway  upon  two  grounds, 
one,  because  it  concluded  that  the 
party  ought  to  repair  it  by  reason  <f 
his  tenements^  which  waa  too  uncertain, 
whereas  it  should  have  been,  that  he 
and  all  those  whose  estate  he  has  in  the 
tenements  used  to  repair  it;  and  the 
other,  that  the  indictment  should  have 


(/)  [But  the  indictment  cannot,  it 
should  seem,  be  supported  in  evidence^ 
unless  the  liability  appears  to  have  been 
immemorial.  Mood.  &  M.  401.  Bex  v. 
Hayman.  3  B.&  Ad.2ia  Bex  v. Middle- 
sex (InhabJ)j  per  Taunton  J.'  Instances, 
however,  may  be  put,  where  a  similar 
liability  exists,  (tliough  not  technically 
to  be  described  as  a  liability  raiione 
tenuroy)  to  discharge  an  obligation 
which  concerns  the  public,  and  which 
the  law  will  enforce  by  the  usual  reme- 
dies, although  it  may  not  have  existed 
from  time  immemorial.  Thus  it  has 
already  appeared  (antd,  note  (A),  that 
the  owners  of  a  navigation  may,  by 
particular  circumstances,  contract  a  li- 
ability to  erect  and  keep  up  a  bridge. 
So  where  the  king  had,  by  letters  patent. 


granted  a  borough  and  quay  in  fee  farm 
to  a  corporation,  and  remitted  part  of  an 
ancient  rent,  "  willing  that  they  should 
'*  repair  the  sea-shores,  &c«  within  the  bo* 
'^  rough,  and  the  quay,'*  it  was  held  thai 
the  corporation,  having  accepted  the 
charter,  became  legally  bound  id  repair 
the  sea-shores,  ^c,  and  the  quay ;  and 
that  an  indictment  would  lie  gainst 
them,  for  neglecting  so  to  dd,  and  also 
an  action  at  the  suit  of  an  individual  who 
had  sustained  particular  damage  by  such 
neglect  5  Bing.  51.  Henley  v.  Mayor 
of  Lyme  Beyis.  3  M.  &  P.  110.  S.  C. 
3  B.  &  Ad.  77.  Mayor  of  Lyme  Begie 
V.  Henley.  S.  C.  in  error,  1  Bing.  N.  C. 
222.  1  Scott,  29.  2CL&F.931.  S.C.in 
Dom.Proc  Seealso,6  A.  &£.  509.514. 
Bexy.Scarisbrick  1 N.  &  P.  582.  SX.] 
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said  25th  day  of  February  in  the  17th  year  aforesaid  hitherto ;       Rex  v. 
and  which  said  land  so  as  aforesaid  inclosed  and  incroached^  for  Stouohton, 

the  whole  time  aforesaid  until  the  said  25th  day  of  February,  ' * ' 

was  parcel  of  the  said  common  king's  highway,  and  that  he 


said»  that  by  reason  of  the  tenure  of  his 
tenemeots  he  ought  to  repair,  and  not 
by  reason  of  his  tenements;  and  for 
these  exceptions  the  indictment  was 
quashed.  But  this  authority,  when  it 
is  considered,  appears  to  be  in  favour 
of  the  proposition ;  for  it  seems  clear, 
that  the  true  way  of  stating  the  liability 
to  repair  on  account  of  lands  or  tene- 
ments is  to  say,  that  the  party  is  bound 
to  repair  by  reason  of  the  tenure  of 
them ;  and  even  if  it  could  be  laid,  that 
he  is  so  bound  by  reason  of  his  tene- 
ments, then  it  would  be  necessary  to 
allege,  that  he,  and  all  those  whose  estate 
he  has,  used  to  repair;  so  that  either 
way  the  indictment  was  bad.  And 
agreeable  to  the  distinction  taken  in 
Keilway  between  an  obligation  to  re- 
pair by  reason  of  tenure,  and  of  inha- 
bitancy, it  has  been  holden,  that  an  in- 
dictment against  a,  particular  part  only 
of  a  parish,  such  as  a  district,  township, 
division,  or  the  like,  for  not  repairing  a 
highway  in  the  parish,  stating  that  the 
itUudntants  of  the  district  from  time  im- 
memorial ougJU  to  repair  and  amend  it. 


is  erroneous;  it  ought  to  have  stated 
that  the  inhabitants  of  such  district 
from  time  whereof,  &c.  have  used  and 
been  accustomed,  and  of  right  ought,  to 
repair  and  amend  it.  For  the  inha- 
bitants of  a  particular  division  of  a  pa- 
rish are  not  bound  to  repair  by  common 
law,  but  their  obligation  must  arise  from 
custom,  or  prescription ;  and  therefore 
the  indictment  ought  to  shew  the 
custom,  prescription,  or  reason  of  their 
obligation.  5  Burr.  2700.  Rex  v. 
Broughton.  S.  P.  Freem.  522.  ease 
of  St.  Andrew,  Holhom.  3  Keb.  SOL 
S.C,  3  Bac.  Abr.  58.  2  T.  R.  Ill 
Rex  V.  Sheffield.(m)  But  an  individual 
cannot  be  bound  by  prescription,  that 
he  and  all  his  ancestors  have  repaired 
a  highway  or  bridge,  unless  it  be  in 
respect  of  the  tenure  of  his  land,  taking 
of  toll,  or  other  profit ;  for  the  act  of 
the  ancestor  cannot  charge  the  heir 
without  profit;  though  a  corporation, 
or  a  parish,  or  a  part  of  it,  may  be 
charged  by  a  prescription  to  do  so.  (n) 
13  Rep.  83.  I'Hawk.  P.  C.  c.  76.  s.  8. 
3  Bac  Abr.  58.   S.  P.  (o)     Therefore 


(m)  [The  law  is  the  same  as  to  an 
extra-parochial  place;  at  all  events, 
unless  it  be  alleged  negatively  that  it 
does  not  form  part  of,  nor  is  connected 
with,  a  larger  district,  the  inhabitants  of 
which  are  liable  to  repair  the  road  in 
question.  2B.  &C.  190.  Rex  v.  Kings- 
moor.    3  D.  &  R.  398.  S.  C] 

(n)  [An  indictment  will  in  such 
case  lie  against  a  corporation  for  the 
non-repair.  See  3  Q.  B.  223.  Rex  v. 
Birmingham  and  Gloucester  Railway. 
2G.  &D.  236.  S.C.] 

(p)  An  indicted  parish  pleaded  as  is 


recommended  above,  viz.  that  the  in- 
habitants of  a  particular  district  within 
it  from  time  immemorial,  had  used  and 
been  accustomed,  and  of  right  ought,  to 
repair.  To  this  plea  it  was  objected, 
that  it  ought  to  have  shewn  a  consider^ 
ation  for  such  a  charge  on  the  inhabit- 
ants of  the  particular  district  But  the 
plea  was  held  good,  and  the  court  ob- 
served that  the  matter  of  it  had  been 
treated  as  a  prescription,  but  that  it 
was  more  properly  a  custom ;  that  cus- 
toms must  not  be  unreasonable,  other- 
wise they  are  not  good;  and  that 
GO  2 
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Rex  V,       the  said  Sir  Nicholas  hath  not  repaired^  or  amended  the  said 

Stoughton.  common  king's  highway,  to  the  great  damage  and  common 

*  nusance  of  all  the  liege  subjects  of  our  said  lord  the  king, 

going,  passing,  riding,  and  labouring  in,  through,  over,  and 


if  a  pafish  lies  partly  in  one  county, 
and  partly  in  another,  and  a  highway 
lying  in  one  part  is  bad,  an  indictment 
algainst  the  inhabitants  of  that  part  of 
the  parish  only,  stating  that  the  inha- 
bitants of  that  part  of  the  parish  ought 
to  repair,  is  bad;  but  the  indictment 
must  be  against  the  whole  parish ; 
5  T.  R.  498w     Rex  v.  Clifton.    S  Bac 


Abr.  57.  S.  P. ;  though  the  contrary 
was  once  held  in  the  case  of  Bex  v. 
Weston  under  Penyard,  4?  Burr.  2507. 
And  upon  the  same  principle  it  has  been 
decided,  that  a  presentment  (/i)  under 
the  statute  13  G.  3.  c.78.  s.24.  against 
a  smaller  district  than  a  {Mirish,  most 
state  expressly  how  the  inhabitants 
thereof  are  liable  to  the  repair  of  the 


a  custom  may  be  good,  although  the 
particular  reason  for  it  Cannot  be  as- 
signed. 1  B.  &  A.  348.  Bex  v.  Ec- 
cle^eld  (^Inhabitants).  [So,  though 
the  inhabitants  of  the  county  at  large 
are  of  common  right  liable  to  the  re- 
pair of  all  public  bridges  within  it,  yet 
a  hundred  or  parish  may  be  indicted  for 
non-repair  of  a  public  bridge,  without 
stating  any  other  ground  of  liability 
than  immemorial  usage.  6  M .  &  S. 
361.  Bex  V.  The  Hundred  of  Oswes- 
try.  4  B.  &  Ad.  628.  Bex  v.  Hen- 
don.']  So  it  may  be  pleaded  by  the 
inhabitants  of  a  county,  that  a  par- 
ticular township  has  from  time  Imme- 
morial repaired  a  highway  at  the  end 
of  a  county  bridge,  (otherwise  repair- 
able by  the  county  at  large;  see 
5  Taunt  284.  W.  Biding  of  Yorhshire 
Y.Bex:  IS  A.  &E.  65.  Beg.  y.  Mayor  of 
Lincoln.  3N.  &  P.  273.S.C.  but  see 
5&6W.4.  c.50.  8.26.  as  to  bridges 
hereafter  to  be  built]  ),  without  shewing 
any  consideration.  4  B.  &  A.  623.  Bex 
y.  W,  Biding  of  Yorhshire.  But  if  the 
subject  matter  of  repairs  be  not  within 
the  district  attempted  to  be  charged, 
a  consideration  must  be  shewn;  for 
such  a  charge  (if  it  can  be  supported  at 
all)  must  be  by  prescription,  and  can- 
not be  by  custom ;  and  of  every  pre- 


scription there  ought  to  be  intended  a 
lawful  beginning;  but  as  no  common 
intendment  can  be  presumed  for  such  a 
charge,  it  is  necessary  to  shew  some 
special  matter,  whereby  a  lawful  be- 
ginning may  be  intended.  5  M.  &  S. 
260.  Bex  V.  St.  Giles,  Cambridge; 
see  also-  the  judgment  of  Lord  Ellen-- 
borough,  in  Bex  v.  Ecclesfield,  ubi 
supra.  [So  where  an  indictment  stated 
that  an  ancient  bridge,  situate  within 
the  parishes  of  Machynlleth  and  Pen- 
negoesy  was  out  of  repair,  and  that  the 
inhabitants  of  the  said  parish  of  Pen- 
negoes  and  town  of  Machynlleth  afore- 
said, from  time  immemorial,  by  reason 
of  the  tenure  of  certain  lands  in  the 
said  parish  of  Pennegoes  and  town  of 
Machynlleth,  had  repaired  the  bridge; 
it  was  held,  upon  error,  that  the  in- 
dictment was  bad,  because  it  did  not 
appear  that  the  bridge  was  situate  within 
the  town,  and  therefore  that  the  in- 
habitants of  the  town  were  not  liable, 
unless  a  special  consideration  were 
shewn ;  and  that  here  no  sufficient  con- 
sideration was  shewn,  inasmuch  as  the 
inhabitants  could  not  hold  land,  and 
therefore  could  not  be  liable  nUione 
tenure.  2  B.  &  C  165.  Bex  v.  Ma» 
chynlleth.  3  D.  &  R.  388.  S.  C] 
(p)  [See  antfe,  p.  158.  note  (&).] 
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upon  the  said  king's  highway  with  their  horses^  carts^  and  car-       Rex  v. 
riages,  and  against  the  peace  of  our  ssdd  lord  the  now  king,  Stoughton, 
his  crown  and  dignity,  &c.,  which  said  presentment  our  lord  *        * 
the  now  king  afterwards  for  certain  reasons  caused  to  be 
brought  before  him  to  be  determined,  &c.     Wherefore  the 
sheriff  of  the  county  of  Surrey  was  commanded  that  he  should 
omit  not,  &c  but  cause  him  to  come  to  answex:,  &c. 

And  now,  to  wit,  on  Friday  next  after  the  morrow  of  the 
Holy  Trinity  in  this  same  term,  before  our  lord  the  king  at 
Westminster  comes  the  [said  Sir  Nicholas  Stoughton  by  John 
Goddin  his  attorney,  and  havuig  heard  the  presentment,  says 
that  he  does  not  suppose  that  our  said  lord  the  now  king  will 
impeach  him  the  said  Sir  Nicholas  on  occasion  of  the  premises, 
because,  protesting  *  that  the  said  lands,  above  supposed  to  •  Ant^  los. 
be  inclosed  and  incroached,  in  the  presentment  aforesaid  above  "<^  (^  X 
as  aforesaid  specified,  or  any  parcel  thereof,  were  not  parcel 
of  the  said  common  Ung's  highway,  as  is  above  presented^ 
and  protesting  also  that  the  said  lands  were  not  nor  yet  are 
in  the  tenure  of  him  the  said  Sir  Nicholas^  for  plea  the  said  The  parish  of 
Sir  Nicholas  says,  that  the  inhabitants  of  the  parish  of  Stohe  morSl^rer 
near  Guildford  aforesaid,  from  time  whereof  the  memory  of  paired  the  said 
man  is  not  to  the  contrary  hitherto,  have  always  repaired  and    ^  ^*^' 
amended,  and  been  used  to  repair  and  amend,  the  common 
king's  highway  lying  in  the  parish  of  Stoke  near  Guildford 

roads.    2  T.  R.  513.     Rex   v.   Pen-'  the  whole  manor  or  land,  and  every 

derryn,     S.  P.  Styles,  163.    Andr.  276.  part  thereof,  in  the  possession  of  one 

Rex  V.  Marton.   Where  lands  bound  to  tenant,  being  once  chargeable  with  the 

the   repair  of  a    bridge,   or  highway,  repair,  it  shall  remain  so,  notwithstand- 

ratione  tenura,  are  conveyed  to  several  ing  any  act  of  the  owner.     For  the  law 

persons,  every    one    of  the  grantees,  will  not  suffer  him  to  apportion  the 

being  a  tenant  of  any  parcel,  is  liable  to  charge,  and  so  make  the  remedy  for  the 

the  whole  charge,  and  must  have  con-  public  benefit  more  difiicult ;  or,  by 

tribution  from  the  others.     So  where  a  alienations  to  insolvent  persons,  to  ren« 

manor  so  bound  is  conveyed  to  several  der  the  remedy  against  such  persons 

persons,  a  tenant  of  any  parcel,  either  quite     frustrate.     And    though    such 

of  the  demesnes  or  services,  is  liable  to  lands,  or  manor,  come  into  the  hands 

the  whole  repair,  and  may  call  upon  the  of  the  crown,  yet  the  obligation  or  duty 

tenants  of  the  residue  to  contribute:  continues,  and  any  person  afterwards 

and  the  grantees  are  chargeable  with  claiming  the  whole,  or  any  part  of  it, 

the  repair,  though  the  grantor  should  under  the  crown,  will  be  liable  to  an 

convey  the  lands  or  manor  discharged  indictment  for  not  repairing.     1  Salk. 

of  the  repair ;  and  the  grantees  must  358.     Reg,  v.  Duchess  of  BuccleugK 

have  their  remedy  against  the  grantor.  See  3  Viner,  Apportionment^  5,  pi.  9^ 
And   the  reason  seems  to  be,  because 
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Rex  r. 
Stoughton. 


and  travenes 
that  the  defend- 
ant ought  by 
reason  of  te- 
nure to  repair 
it. 


aforesaid^  leading  between  the  market  town  of  Guildford  afore* 
said  in  the  county  aforesaid^  and  the  market  town  of  Okingham 
aforesaid^  in,  through,  and  over  the  said  piece  of  land  lying 
in  the  parish  of  Stohe  near  Guildford  in  the  county  of  Surrey 
aforesaid,  called  Stohe  Common^  in  the  presentment  afore- 
said above  spiecified:  without  this,  that  he  the  said  Sir 
Nicholas  ought  to  repair  and  amend  the  aforesaid  conunon 
king's  highway  as  often  and  when  it  was  necessary  by  reason 
of  the  tenure  of  the  said  lands  parcel  of  the  said  piece  of  land 
called  Stohe  Common,  in  manner  and  form  as  by  the  said 
presentment  is  above  supposed.  And  this  he  is  ready  to 
verify ;  wherefore  he  prays  ju^mentif  the  said  lord  the  now 
king  will  any  further  impeach  him  on  occasion  of  the  pre- 
mises (10),  &c. 


(10)  It  seems  to  have  been  unneces- 
sary for  the  defendant  to  have  pleaded 
any  thing  else  but  the  general  issue  of 
not  guilty ;  indeed  this  plea  amounts  to 
no  more  and  is  therefore  bad,  and  might 
have  been  demurred  to ;  for  it  appears 
to  be  a  settled  rule,  that  where  a  person 
is  charged  with  the  repair  of  a  highway 
or  bridge  against  common  righty  he  may 
discharge  himself  upon  not  guilty  to  the 
indictment ;  and  therefore  where  a  par- 
ticular division  of  a  parish  is  charged 
with  the  repair  by  prescription,  or  a 
particular  person  by  reason  of  tenure, 
or  the  like,  which  are  obligations  against 


the  common  law,  they  may  throw  the 
burden  either  on  the  parish,  or  even  on 
an  individual,  on  the  general  issue. 
1  Str.  180.  183,  184-.  Rex  v.  City  of 
Norwich.  3  Salk.  183.  pi.  3.  Rex  v. 
St,  Andrews.  S.  P.  ruled  by  Lord  Ken" 
yon  in  Rex  v.  WheaUm  Ashton^  Stafford 
Summer  Assizes  1797.  And  the  rea- 
son seems  to  be,  because  upon  this  issue 
the  prosecutor  is  bound  to  prove  that 
the  defendant  is  chargeable  by  tenure 
or  prescription,  and  therefore  the  de- 
fendant may  disprove  it  by  opposite 
evidence,  {q)  However,  if  they  will, 
though  unnecessarily,  plead  the  special 


(iq)  There  is  a  difference  between 
cases  where  the  indictment  charges  a 
special  prescription  for  a  township  to 
repair  a  particular  road,  and  a  general 
prescription  to  repair  all  roads  within 
the  township.  In  the  former  case  the 
rule  is,  that  it  is  sufficient  for  the  de- 
fendants to  shew  [under  the  general 
issue],  that  some  others  are  liable, 
without  fixing  on  the  individuals,  or 
shewing  in  certain  what  lands  are 
chargeable  with  the  burthen  ;  for  such 
evidence  negatives  the  special  liability 
imposed  by  custom,  contrary  to  com- 
mon law,  on  the  township ;  but  in  the 


latter  case«  the  prescription,  if  proved, 
places  the  inhabitants  of  the  township 
in  the  same  situation  as  the  inhabitants 
of  a  parish,  (see  2  B.  &  A.  179.  Rex  v. 
Netherthong) ;  and  so  they  must  shew 
[under  the  general  issue]  with  cer- 
tainty some  other  persons,  bound  to 
the  repair.  4  B  &  A.  80.  Rex  v.  Hat- 
field (Inhahiiants).  [And  where  such 
prescription  is  established,  the  township 
must  not  only  repur  immemorial  roads, 
but  also  any  new  highway  which  may 
have  been  made  within  its  limits,  and 
which  the  parish  might  have  been 
called  upon  to  repair  in  the  absence  of 
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And  Sir  '^^lumas  Fanshaw  knt.  coroner  and  attorney  of  onr  Rex  v. 

lord  the  king  in  the  court  of  onr  aaid  lord  the  king  before  Stoughton. 

the  king  himself,  who  prosecutee  for  our  said  lord  the  king  ^      ■ 

in  this  behalf,  for  our  said  lord  the  king  says  that  the  said  ®™"'^'- 


matter,  it  is  held  not  to  be  enough  to 
say  that  they  ought  not  to  repair,  but 
thej  must  go  further  and  shew  who 
ought.  1  Sid.  140.  Rex  v.  Yamton. 
Carth.213.  Rexv.Homsey.  But  if  an 
indictment  be  against  a  parish  for  not 
repairing  a  highway,  as  it  is  an  incon- 
trovertible rule,  that  by  the  general 
law  of  the  land  the  parish  at  large  is 
primd  facie  bound  to  repair  all  highways 
lying  within  it,  unless  by  prescriptioB, 
or  otherwise,  they  can  throw  the  burden 


on  particular  persons;  1  Vent  189. 
Katherin  Austins  case.  I  Ld.  Raym. 
725.  Anon.  2  T.  R.  111.  jRex  v. 
Sheffield;  it  is  quite  settled,  that  the 
parish  cannot  do  so  upon  the  general 
issue  of  not  guilty,  but  they  must  set 
forth  their  discharge  in  a  special  plea. 
I  Mod.  112.  Rex  v.  St  Andrews,  Vent. 
256.  Anon.  1  Hawk.  P.  C.  c.  76.  s.9.  (r) 
This  obligation  on  the  parish  to  repair  is 
so  much  a  matter  of  general  right,  that 
if  particular  persons  were  made  charge- 


any  such  prescription.  1  B.  &  A.  548. 
2  B.  &  A.  179.  4  B;  &  A.  75.  —Of 
late  years  it  has  been  usual,  in  an 
indictment  against  a  township,  for  non- 
repair of  a  road,  to  charge  the  township 
with  a  customary  liability  to  repair  all 
roads  within  it,  *'  which  hut  for  the  cus- 
tom would  be  repairable  by  the  parish.'^ 
These  words,  however,  are  not  necessary 
for  the  validity  of  the  indictment  2 
Q.B.  128.  Reg.  v.  Heage.  1  G.  &  D. 
548.  S.  C.  But  where  they  are  omitted, 
and  the  defendants  plead  not  guilty,  the 
prosecutor  must  prove  that  the  town- 
ship is  liable  to  repair  aU  roads  within 
it ;  for  if  it  appears  that  any  of  them 
are  repairable  by  individuals,  this  will 
be  a  fatal  variance.  2  Q.  B.  132.  It 
was  said  by  Lord  Denman,  in  deliver- 
ing the  judgment  of  the  court  iu  Reg.  v. 
Heage,  that  where  these  words  are  in. 
troduced,  they  put  the  township  primd 
facie  into  the  same  situation  as  a  parish ; 
and  if  the  defendants  mean  to  assert 
that  any  individuals  are  liable  to  repair 
the  road  in  question  ratione  tenurce  or 
otherwise,  (if  it  can  be,)  they  must 
plead  that  matter  specially.  But,  with 
submission^  this  may  be  doubted;  be- 


cause where  these  words  are  introduced, 
the  prosecutor,  it  should  seem,  is  bound 
to  go  on  to  allege  in  the  indictment, 
and  to  prove  under  the  general  issue, 
that  the  road  which  is  charged  to  be  out 
of  repair  is  one  which  but  for  the  cus- 
tom would  be  repairable  by  the  parish ; 
according  to  Rexv.Eastrington^  5  A.  & 
E.  765.  1  N.  &  P.  193.  S.C.,  where  a 
plea  by  a  parish,  to  an  indictment  in  the 
usual  form  for  not  repairing  a  road,  al- 
leged a  custom  for  the  particular  town- 
ship in  which  the  road  lay  to  repair  all 
highways  within  it  ^^  which  otherunse 
would  be  repairable  by  the  parish  at 
large;**  and  it  was  held  bad  for  not 
proceeding  to  aver  that  the  highway  in 
question  was  one  which,  but  for  the 
custom,  would  be  repairable  by  the 
parish.] 

(r)  But  this  rule  does  not  apply 
where  the  burthen  of  repairing  is  trans- 
ferred from  the  inhabitants  of  the  parish 
by  a  public  Act  of  Parliament,  to  which 
all  are  supposed  to  be  privy,  and  of 
which  all  are  supposed  to  have  cogni- 
zance. 3  Camp.  223.  Rexy.  St.  George  s^ 
Hanover  Square,  per  Lord  Ellenbo- 
rough  C.J. 

0  0  4 


159  c 


Rex  verstLS  Stoughton. 


Rex  «7.        plea  of  the  said  Sir  Nicholas  Stoughton  in  form  afjjresaid  above 

Stoughton.   pleaded  and  the  matter  in  the  same  contained  are  not  suffi- 

'  cient  in  kw  to  bar  our  said  lord  the  king  from  having  the 

presentment  aforesaid:   wherefore  for  want  of  a  sufficient 


able  to  repair  a  highway  by  statute,  and 
afterwards  become  insolvent,  the  jus- 
tices of  the  peace  may  put  that  charge 
upon  the  rest  of  the  inhabitants.  1  Ld. 
Raym.  725.  Anon*  So  no  agreement 
with  any  person  can  take  off  this  charge 
which  the  law  lays  upon  the  parish. 
1  Vent.  90.  Therefore  an  indictment 
against  an  individual,  or  a  corporation, 
for  not  repairing  a  highway  which,  bg 
virtue  of  a  certain  agreement^  they  are 


bound  to  do,  is  bad.  S  East,  86.  Rex  v. 
7%«  Mayor  of  LitfcrpooL  {$)  And  if 
the  inhabitants  of  a  township,  bound  by 
prescription  to  repair  the  road^  within 
the  township,  are  expressly  exempted  by 
the  provisions  of  a  Road  Act  from  the 
charge  of  repairing  new  roads  to  be 
made  within  the  township,  the  charge 
must  necessarily  fall  on  the  rest  of  the 
parish.  2  T.  R.  106.  Rex  v.  Sheffield, 
(t)     But  a  parish  is  only  liable  if  the 


(s)  [See  6  A.  &  E.  S09.  Rex  v. 
ScarisMck  1  N.  &  P.  582.  S.  C.  But 
see  also  Mdgor  of  Lyme  Regis  v.  Henley, 
antd,  note  (/).] 

(/)  So  where  a  township  was  bound 
by  a  similar  prescription,  and  a  local 
Act,  after  empowering  the  trustees 
under  it  to  take  toUs^  directed  that  a 
new  highway  should  from  time  to  time 
be  repaired  by  the  trustees  out  of  the 
money  arising  by  virtue  of  the  Act ;  it 
was  held,  that  this  only  made  the  tolb 
an  auxiliary  fund  in  the  hands  of  the 
trustees,  and  that  the  inhabitants  of  the 
township  (not  the  rest  of  the  parish,  as 
in  Rex  v.  Sheffield)^  were  bound  tP  re- 
pair the  part  of  the  road  that  was  within 
it.  2  B.  &  A.  179.  Rex  v.  Netherthong. 
[See  also  4  B.  &  C.  194.  Rex  v.  Oxford- 
shire {Inhabitants).  6  D  t^  R.  231.  S.  C. 
Accord,"}  So,  although  a  statute  enacts 
that  the  paving  of  a  particular  street 
shall  be  under  the  care  of  commis- 
sioners, and  provides  a  fund  for  that 
purpose,  and  another  statute  passed  for 
paving  the  streets  of  the  parish  con- 
tains a  clause  that  it  shall  not  extend  to 
the  particular  street,  yet  the  inhabitants 
of  thfe  parish  are  not  exempted  from 
their  common  law  liability  to  keep  that 


street  in  repair.  The  parish  ought,  in 
the  first  instance,  to  see  that  the  street 
is  properly  paved,  and  seek  a  remedy 
over  against  the  commissioners.  3  Camp. 
222.  Rex  v.  SL  George's  Hanover 
Square.  [The  court  will  not,  in  such 
cases,  grant  a  mandamus  to  the  trus- 
tees or  commissioners  to  repair  the 
road.  The  proper  course  appears  to  be 
for  the  parish  to  submit  to  an  indict- 
ment, and  then  call  on  the  trustees  or 
commissioners  for  contribution  to  the 
fine.  1 2  A.  &  E.  427.  Reg.  v.  Trustees  of 
the  Oxford  and  Witney  Roads.  4P.&D. 
154.  S.  C.  See  stat  3  G.4.  c  126.  s.  I  la 
and  Stat  5  &  6  W.  4.  c  50.  ss.  94^  95. 

By  the  common  law,  the  parish  is 
bound  to  repair  all  roads  dedicated  to 
and  used  by  the  public,  although  there 
has  been  no  adoption  of  such  roads  by 
the  parish.  5  B.  &  Ad.  469.  Rex  v. 
Leahe.  2  N.  &  M.  595.  S.  C.  (See  1  M. 
&  R.  24.  Rex  v.  Edmonton),  But  now 
by  Stat  5  &  6  W.  4.  c.  50.  s.  23.,  no  road 
made  or  hereafter  to  be  made  by  and  at 
the  expense  of  any  individual  or  private 
person,  body  politic  or  corporate,  shall 
be  deemed  to  be  a  highway  which  the 
parish  is  compellable  to  repair,  unless 
the   person  proposing  to    dedicate    it 
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answer  of  ijxe  sold  Sir  NicJiolas  Staughton  in  thiB  bebalf  he        Rex  v. 

prays  judgment,  and  that  he  the  said  Sir  Nicholas  Stougkton  Stoughtok. 

may  be  convicted  of  the  premises  in  the  said  presentment  ^        *        ' 
above  specifiedi  &c. 


road  be  out  of  repair ;  for  it  is  no  in- 
dictable offence  that  the  road  is  very 
muddy,  and  so  narrow  that  people  can- 
not pass  over  it  without  danger  of  their 


lives,  unless  it  also  adds  that  it  is  out  of 
repair.     2  Ld.  Raym.   1169.    Reg.  v. 
Stretford.  (u) 
If  a  person  indicted  for  not  repairing 


shall  give  three  calendar  months'  no- 
tice of  his  intention  to  the  parish  sur- 
veyor, (to  be  by  him  communicated  to 
the  vestry,)  and  shall  have  made  it 
in  a  substantial  manner,  of  the  width 
required  by  the  Act,  and  to  the  satis- 
faction of  the  surveyor  and  the  petty  ses. 
sions.  —  This  enactment  is  not  retro- 
spective in  respect  of  roads  completely 
public  by  dedication  at  the  time  it  passed. 
2  M.  &  R.  305.  Heg.  v.  Westmark.  — 
Even  before  the  Act,  it  was  held  that 
where  by  an  Act  of  Parliament  trustees 
were  authorized  to  make  a  road  from 
one  point  to  another,  the  making  of  the 
entire  road  was  a  condition  precedent 
to  any  part  becoming  a  highway  repair- 
able by  the  public  3  B.  &  Ad.  108. 
Bex  V.  Cumherborth.  4  A.  &  £.  723. 
Rex  V.  Edge  Lane.  6  N.  &  M.  81.  S.  C. 
4  A  &  £.  731.  Rex  v.  Cumberioarth.  I 
N.  &  P.  197.  S.  C— Sobefore  the  statute 
43  G.  3.  c.  59.  the  county  was  obliged 
to  repair  bridges  whether  newly  erected 
or  not,  and  by  whomsoever  built,  if 
they  were  beneficial  to  the  public* 
2  B.  &  Ad.  815.  But  by  the  5th  section 
of  that  Act,  no  bridge  thereafter  to 
be  erected  at  the  expense  of  any 
individual  or  private  person,  body 
politic  or  corporate,  shall  be  repairable 
at  the  expense  of  the  county,  unless 
erected  under  such  superintendence 
of  the  county  surveyor  as  is  there 
pointed  out  This  has  been  held  to 
apply  only  to  bridges  newly  built, 
not  to  a  bridge  merely    widened   or 


repaired  since  the  passing  of  the  Act 
2  B.  &  Ad.  813.  Rex  v.  Lancashire 
(Inhabitants).  SB.&  Ad.  383.  Rex  v. 
Devon  {Inhabitants).  2  N.  &  M.  212. 
S.  C.  Trustees  appointed  by  a  local 
turnpike  Aetare  'individuals  or  private 
persons'*  within  the  Act  3  B.  &  Ad. 
147-  Rex  V.  Derbyshire  {Inhabitants). 
As  to  what  structure  shall  be  deemed 
a  bridge,  see  1  B.  &  Ad.  289.  Rex 
V.  Oxfordshire.  Ry.  &  Moo.  144.  Rex 
V.  Devon  {Inhabitants).  3  A.  &  £.  69. 
Rexy.  Whitney.  4N.  &M.594.  S.C. 
2  Q.  B.  745.  Rex  v.  Derbyshire  {Inha- 
bitants).  2  G.  &  D.  97.  S.  C.  Carr.  &  M. 
506.  Rex  V.  Gloucestershire  {Inhabi- 
tants). —  Notwithstanding  these  sta^ 
tutes,  it  seems  that  a  dedication  of  a 
highway  or  bridge  to  the  public  may 
still  take  place  as  at  common  law,  (see 
post,  175.  et  seq.  note  to  Yard  v.  Fordy) 
although  the  parish  or  county  will  not  be 
liable  to  repair.  See  I  M.  &  Gr.  392. 
Surrey  Canal  Company  v.  HaU.  1  Scott, 
N.R.264.S.C.] 

(«)  [See  also  Accord.  4  B.  &  C.  670* 
677,678.  Rex  Y.  Devon  {Inhabitants). 
7  D.  &  R.  147.  S.  C. ;  in  which  case 
it  was  held  that  the  inhabitants  of  a 
county  are  not  bound  to  widen  a  public 
bridge.  (Seefurther,3B.&Ad.201.  Rex 
V.  Middlesex  {Inhabitants).  So  where 
the  road  indicted  led  across  a  small  inlet 
or  estuary  of  the  River  Tamar,  not  far 
from  its  mouth,  and  was  not  passable  at 
high  water,  and  was  usually  a  soft  sludge 
at  ebb,  Patteson  J.  told  the  jury  that  if 
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Rex  versus  Staughton. 


Stoughton. 
^— y^ ' 

Joinder  in  de- 
murrer. 


And  the  said  Sir  Nicholas  Sttmgkton  \fj  his  attoniey  afore* 
eaid,  inasmuch  as  the  said  coroner  and  attorney  of  our  said 
lord  the  king  for  our  said  lord  the  king  does  not  answer  the 
said  plea^  nor  in  anywise  deny  the  same^  but  altogether  re- 


ratume  tenures,  or  a  township^  or  other 
particular  persons  for  not  repairing  by 
prescription,  plead  (though  unneces- 
sarily) to  the  indictment,  and  shew  who 
ought  to  repair,  as  they  must  do,  it  is 
necessary  to  traverse  their  obligation  to 
repair ;  but  if  a  parish  is  indicted  for 
not  repairing  a  highway,  or  a  county  for 
not  repuring  a  bridge,  and  they  throw 
the  charge  upon  another,  they  ought 
not  to  traverse  their  obligation  to  re- 
pair, for  it  is  a  traverse  of  tnatter»of  law, 
and  such  traverse,  though  very  often  in* 
serted,  is  demurrable  to,  and  therefore 
ought  always  to  be  omitted,  [v]  See 
1  Saund.  23.  Bennetv.Filkins,  note  (5). 
Where  different  districts  or  townships 
of  a  parish  have  immemorially  repaired 
the  respective  highways  lying  within 
them,  and  a  highway  in  one  of  these 
districts  being  out  of  repair,  the  parbh 
at  large  is  indicted,  as  it  may  be,  care 
must  be  taken  that  this  prescription  is 
pleaded  to  the  indictment ;  for  if  judg- 
ment be  given  against  the  parish,  whe- 


ther after  verdict  upon  not  guilty,  or 
by  default,  the  judgment  will  be  con- 
clusive evidence  afterwards  that  the 
whole  parish  is  bound  to  repair,  unless 
fraud  can  be  shewn.  Peake,  N.  P. 
219.  Rexv.SuPaneras.  But  fraud  is 
only  put  for  an  example;  for  if  the 
other  districts .  can  shew  they  had  no 
notice  of  the  indictment,  the  defence 
having  been  made  and  conducted  en- 
tirely by  the  district  in  which  the  high- 
way indicted  lay,  without  their  know- 
ledge or  privity,  the  court  will  consider 
it  as  being  substantially  an  indictment 
against  that  district,  and  give  the  other 
districts  leave  to  plead  the  prescription 
to  a  subsequent  indictment  for  not  re- 
puring  the  highways  in  that  parish. 
Doug.  421.  Bex  v.  Townsend.  Sd  ed. 
JRex  V.  Leominster.  HiL  40  G.  3. 
K.  B.  (w)  The  way  of  pleading  the 
prescription  seems  to  be,  that  each  dis- 
trict claiming  an  exemption  from  re- 
pair, should  state  in  a  separate  plea  to 
the  indictment,  "that  the  parish  has 


they  thought  it  proved  that  the  want  of 
repair  arose  from  the  nature  of  the  spot 
over  which  the  road  passed,  and  was 
occasioned  by  the  river  flowing  over  it 
at  every  tide,  washing  away  the  ma- 
terials placed  there  to  form  the  road 
and  leaving  in  their  place  a  deposit  of 
mud^  it  would  l>e  absurd  to  require  the 
parbh  to  do  repurs,  which  from  the 
nature  of  things  must  be  always  in- 
effectual. 1  M.  &  Rob.  393.  Bex  v. 
Landulph,  And  it  has  been  held  that 
on  an  indictment  for  the  non-repair  of 
a  highway,  a  parish  cannot  be  convicted 
for  not  rebuilding  a  sea  wall  washed 
away  by  the  sea,  over  which  the  alleged 


way  used  to  pass.  2  M.  &  Rob.  S07, 
Beg.  V.  Paul,  coram  Maule  J.  Beg.  v. 
Bamber,  Q.B.  3i.  T.  1843.  Axord.  But 
it  has  been  held  that  a  land-owner  may 
be  liable,  by  prescription,  to  repair  sea 
walls,  though  destroyed  by  extraordinary 
tempest.  10  A.  &  £.  398.  Beg.  v.  Leigh. 
2  P.  &  D.  357.  S.  C.  As  to  the  liabUity 
of  a  parish  to  repair  fences  or  ditches  by 
the  side  of  a  highway,  see  7  C.  &  P. 
208.  Bjex  V.  Whitney.  6  C.  &  P.  133. 
135.  Bex  V.  £^»ton-OM-«Sn«m.] 

(v)  But  see  1  B  &  A.  348.  Bex  v. 
Eccksfield  (Inhahiianis,)  and  ante,  Vol. 
I.  p.  23.  note  (/). 

(w)  2  Camp.  494.  Bex  v.  Eardis^ 
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fuses  to  admit  the  sud  verification,  which  said  plea  and  the 
matter  in  the  same  contained  the  said  Sir  Nicholas  Stottghton 
is  ready  to  verify ;  wherefore  he  prays  judgment,  and  that  he 
may  be  dismissed  by  the  court  from  the  premises,  &c 


Rex  V. 
Stouohtow* 


immemorialiy  been  divided  into  a  cer- 
tain number  of  districts  or  townships 
called  A.  B.  C.  (naming  them),  and 
that  the  inhabitants  respectively  of 
the  several  districts  of  A.  and  C,  (the 
district  in  which  the  highway  lies) 
have  immemorialiy  been  used  and 
accustomed  to  repair  and  amend  the 
several  and  respective  highways, 
situate  and  lying  in  their  said  re- 
spective districts,  independent  of 
each  other,  and  that  the  said  part 
of  the  said  highway  in  the  said  in- 
dictment mentioned  lies  in  that  part 


<<  of  the  said  parish  called  the  district 
**  of  C,  and  by  reason  of  the  premises 
«  the  inhabitants  of  the  said  district 
^«  ought  to  have  repaired  the  same  in- 
'<  dependent  of  the  inhabitants  of  the 
**  said  district  of  A.  in  the  said  parish. 
"  And  this,  &c.  wherefore,"  &c.  (x) 
The  prosecutor  then  traverses  the  pre- 
scription, and  issue  is  taken  upon  it. 
An  issue  of  this  sort  was  tried  before 
Mr.  Justice  Heath  and  a  special  jury  at 
Hereford  Summer  Assizes  1800,  in  JRex 
V.  Inhabitants  of  Leominster^  and  the 
jury  established  the  prescription. 


land.  S.  P.  [See  3  A.  &  E.  69, 70,  71, 
72,  Bex  y.  Whitney  (Inhabitants),  4N. 
&M,594.  S.C.  7C.&P.208.  S.C. 
atN.P.] 

(x)  Where  the  plea  by  the  parish 
was,  that  the  parish  was  immemorialiy 
divided  into  seven  townships,  the  in- 
habitants of  which  respectitely  were 
immemorialiy  bound  to  repair  the  high- 
ways within  their  respective  townships ; 
and  that  part  of  the  highway  indicted 
was  within  the  township  of  G,  B.  &c., 
and  that  the  residue  was  within  the 
township  of  L.  B.  &c,  and  that  the 
respective  iwirts  ought  to  be  repaired 
by  the  inhabitants  of  the  respective 
townships,  &C.,  this  was  held  bad  on 


special  demurrer,  for  not  specifying 
what  part  of  the  highway  lay  within  one 
township,  and  what  part  within  the 
other.  11  East,  304.  Bex  v.  Bridehirh 
(Inhabitants),  [The  plea  need  not  con- 
fine the  liability  of  townships  to  repair 
to  all  highways  *^  which,  but  for  the 
"custom,  would  be  repairable  by  the 
^^ parish  at  large;  "  though  it  may  be 
prudent  so  to  do.  (See  Beg,  v.  Heage, 
ant^  p.  159  b,  note  (q).  But  if  the 
custom  is  thus  laid,  the  plea  must  pro- 
ceed to  allege  that  the  highway  in 
question  is  one  which,  but  for  the  cus- 
tom, would  be  repairable  by  the  parish. 
See  Bex  v.  Eastrington^  ant^  p.  159  b, 
note  (qy] 


Dominus  Kex  versiLS  Stoughton. 
Trin.  21  Car.  II.  Regis.     Kot.  8.  inter  placita  regis. 

SIR  Nicholas  Stoughton  bart.  was  presented  at  the  sessions 
hj  a  justice  of  the  peace  on  his  own  knowledge  and  view, 
that  the  highway  between  Guildford  in  Surrey^  and  Ohingkam 
in  Berhsy  namely,  in  Stoke  Common,  was  very  ruinous,  miry, 
broken,  and  in  great  decay  for  want  of  repair,  and  that  the 
siud  Sir  Nicholas  Stoughton  ought  to  repair  it  by  reason  of  the 


Case  ^8. 


aC.  1  Sid.  464. 

2  Keb.  ees. 

If  a  man  is 
presented  for 
not  repairing  a 
highway  by 
reason  of  t^ 
nure  of  lands 
incroached,  tb« 


1 60  6  Rex  verstis  Stoughton* 

Rex  t.       ietnxre  of  certain  lands,  parcel  of  the  said  piece  of  land  called 
Stoughtok.  Stoke  Common,  by  the  said  Sir  Nicholas  inclosed  and  incroached 
'  out  of  the  said  common  king's  highway,  and  which  from 

be  UBver^  ^  *"^®  immemorial  had  been  parcel  of  the  said  highway,  and 
and  Dot  the  tV  that  he'  had  not  repaired  it,  to  the  common  nusance,  &c 
*'^''*'**'"*^  which  presentment  being  removed  into  this  court,  the  de- 
fendant pleaded  that  the  inhabitants  of  Stoke  near  Guildford 
from  time  whereof,  &c  ought  to  repair  the  said  highway  and 
traversed,  without  this  Ihat  he  ought  to  repair  the  said  high- 
way by  reason  of  tenure:  upon  which  plea  it  was  demurred 
in  law  for  the  king. 

And  the  objection  to  the  plea  was,  that  the  defendant  had 
not  answered  the  encroachment,  which  was  the  principal 
matter ;  to  which  Saunders  for  the  defendant  answered,  that 
the  defendant  being  charged  to  repair  the  highway  by  reason 
of  tenure,  &c.  that  was  the  principal  matter  which  ought  to 
be  traversed ;  for  if  the  defendant  had  been  chargeable  by 
reason  of  incroachment,  he  ought  not  to  have  been  chaiged 
by  reason  of  tenure,  &c.  but  by  reason  of  incroachment  only* 

And  so  was  4;he  opinion  of  the  whole  court.  AndKelyjye 
chief  justice  said,  that  if  the  defendant  had  incroached  on  the 
highway,  he  was  thereby  chargeable  to  repair  the  highway  as 
long  as  the  incroachment  continued,  but  not  by  reason  of  the 
tenure  of  the  land  incroached;  for  as  soon  as  the  defendant 
leaves  the  incroachment  open  to  the  highway  again,  whereby 
Z  161  ]  the  incroachment  ceases,  he  is  discharged  *  from  repairing 
205™**^  ^P"  the  highway  for  the  future ;  but  where  a  man  is  bound  to  re- 
pair a  highway  by  reason  of  tenure  of  any  lands,  although  he 
leaves  them  open  to  the  highway,  yet  he  is  always  bound  to 
repair  the  highway:  Wherefore  the  defendant  here  being 
charged  ratione  tenures,  he  was  badly  charged,  for  he  ought  to 
have  been  charged  by  reckon  of  the  incroachment  of  the  said 
highway ;  but  to  this  presentment  in  the  manner  it  is>  the 
defendant  did  well  to  traverse  the  ratione  tenures,  and  could 
not  do  otherwise.  (11)  Wherefore  it  was  adjudged  for  the  de- 
fendant. Jones  was  of  counsel  for  the  Idug.  See  1  Roll.  Abr. 
390.  (B).  pL  1.  Cro.  Car.  366.  Sir  Edward  Duncomb'acase.  (12) 

(11)  For  if  he  had  traversed  that  he  (12)  It  seems  to  be  established,  that 

was  bound  to  repair  by  reason  of  the  if  a  common  highway  is  so  foundrous 

incroachment,  the  traverse  would  have  and  out  of  repair  as  to  become  impass- 

been  bad,  because  it  would  have  been  able,  or  even  dangerous  to  be  travelled 

a  traverse  of  a  matter,  or  conclusion  of  over,  or  incommodious,  the  pubUc  have 

law«                                     ^  a  right  to  go  upon  the  adjacent  ground ; 
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and  it  makes  no  difference  whether  it 
be  sown  with  grain,  or  not  1  Rol. 
Abr.  390.  (A.)  pi.  1.  and  (B.)  pi.  1. 
2  Show.  28.  Absor  v.  French.  Doug. 
749.  Taylor  Y.  Whitehead.  Sd  edit  An 
inclosure  of  the  highway  takes  away 
this  liberty  and  convenience ;  and  for 
this  reason  it  is  holden,  that  if  the 
owner  of  lands  not  inclosed  next  ad- 
joining to  a  highway,  incloses  his  lands 
on  both  sides,  he  is  bound  to  make  a 
perfect  good  way  as  long  as  the  inclo* 
sure  lasts ;  and  is  not  excused  by  shew- 
ing that  he  has  made  the  way  as  good  as 
it  was  at  the  time  of  the  inclosure ;  be- 
cause if  it  was  then  defective  the  public 
might  have  gone  on  the  adjoining  land. 
1  RoL  Abr.  390.  (B.)  pi.  1.  Cro.  Car. 
366.  Duncambe's  case.  Sir  W.  Jones, 
296.  JJenn's  case.  Styles,  364.  2  Ld. 
Raym.  1170.  per  HoU  C.J.  1  Hawk. 
P.  C.  c.  76.  s.  6.  1  Burr.  465.  Rex  v. 
Fkcknow.  So  if  one  incloses  land  on 
one  side  which  has  been  anciently  in- 


closed of  the  other  side,  he  ought  to 
repair  all  the  way;  but  if  there  is  no 
such  ancient  inclosure  of  the  other  side, 
he  ought  to  repair  but  Aa/jf  the  way. 
1  Sid.  464.  jRexY.Stauyhton.  1  Hawk. 
P.C.  S.76.  s.7.(y) 

But  where  a  highway  is  altered, 
changed,  or  inclosed  by  a  legal  amreef 
as  by  a  writ  of  ad  quod  damnum^  or 
under  the  authority  of  the  statute 
13  G.  3.  c.  78.  s.  19.  the  owner  of 
the  land  is  not  obliged  to  repair  the 
new  road,  unless,  in  the  case  of  a  writ 
of  ad  quod  damnum^  the  jury  impose 
such  a  condition  upon  him,  or  unless 
the  new  road  lies  in  another  parish, 
3  Atk.  771,  772.  ex  parte  Vennor, 
1  Burr.  465.  Rex  v.  Flecknow.  (z)  So 
where  a  highway  is  inclosed  under  the 
authority  of  an  Act  of  Parliament  for 
dividing  and  inclosing  open  common 
fields,  the  person  who  incloses  is  not 
bound  to  repair  it     1  Burr.  465. 


(y)  See  the  observations  of  Abbott 
C.  J.,  in  2  Stark.  468.  et  seq.  Steel  v. 
Prickett  and  others, 

(z)  [The  Stat  13  G.  S.  c.  78.  was 
repealed  by  stat  5  &  6  W.  4.  c  50.,  and 
the  statutory  stopping  up  or  diversion 
of  a  highway  must  now  be  effected 
under  the  84th  section  of  the  latter 
Act.  This  enactment  seems  to  be  im- 
perative on  a  party  desiraus  of  stopping 
up  or  diverting  a  highway  to  proceed 
under  it,  and  thus  appears  virtually  to  do 


away  with  the  writ  of  ad  quod  damnum. 
(See  Russell  on  Crimes,  340.  3d  ed. 
note  (A)  by  Mr.  Greaves.)  The  stat 
4  G.  4.  c.  95.  (General  Turnpike  Act) 
s.  68.  provides  for  the  apportionment 
of  the  liability  to  repair  turnpike  roads 
which  have  been  diverted.  And  this 
statute  has  been  held  to  apply  not  only 
to  individuals  bound  ratione  tenura  or 
otherwise  to  repair,  but  also  to  parishes. 
1 1  A.  &  E.  343.  Rex  v.  Barton.  3  P.  & 
D.  190.  S.C] 


Lanyon  versus  Came  &  al'  Executors  of  Cara. 
Hil.  19  &  20  Car.  IL  Regis.    Rot  1534. 


Case  29. 


Ct>mipafl,|  X>E  it  remembered  that  heretofore,  to  wit,  in  the  Same  prece- 

^**-  J  M3  term  of  St  Michael  last  past^  before  our  lord  ^^  43^ 
the  king  at  Westminster  came  John  Lanyon  gent  by  Arthur 
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Lanyon  versus  Carne  &  al'. 


Lanton  V, 

Carne  &ar< 


Declaration  in 
covenant 
against  execu- 
tors. 


by  indenture 
between  plain- 
tiff and  tes- 
tator. 


Profert. 


C  162] 


Plaintiff  de- 
mised to  tes- 
tator certain 
premises, 


Painter  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king  then  there  his  certain  bill  against  Robert 
Came  and  Julian  Cara  widow,  executors  of  the  last  will  and 
testament  of  James  Cara  lately  deceased,  in  the  custody  of 
the  marshall,  &c.  of  a  plea  of  breach  of  covenant,  and  there 
are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 
which  said  bill  follows  in  these  words,  to  wit:  Cornwall^  to 
wit,  John  Lanyon  gent*  complains  of  Robert  Came  and  Julian 
Cara  widow,  executors  of  the  last  will  and  testament  of  James 
Cara  deceased,  being  in  the  custody  of  the  marshall  of  the 
marshalsea  of  our  lord  the  king  before  the  king  himself,  of  a 
plea  of  breach  of  covenant,  for  that  whereas  on  the  12th  day 
of  February  in  the  15th  year  of  the  reign  of  our  lord  Charles 
the  second  now  king  of  Englandy  &c.  by  a  certain  indenture 
made  at  Launceston  in  the  county  aforesaid,  between  the  said 
John  Lanyon^  by  the  name  of  John  Lanyon  of  Bobreaeh  in  the 
parish  of  St  Crett  in  the  county  of  Cornwall  gent,  of  the  one 
part,  and  the  aforesaid  James  Cara^  by  the  name  of  James 
Cara  of  the  parish  of  St,  Levan  in  the  county  aforesaid  yeo- 
man, of  the  other  part,  (the  other  part  of  which  said  inden- 
ture sealed  with  the  seal  of  the  said  James  Cara  in  his  life- 
time the  said  John  here  into  court  brings,  the  date  whereof 
is  the  same  day  and  year,)  he  the  said  John  Lanyon  for  and  in 
consideration  of  the  sum  of  240/.  of  good  and  lawful  money 
of  England,  to  the  said  John  by  the  said  James  in  his  life-time 
in  hand  paid,  and  secured  to  be  paid,  before  the  sealing  and 
delivery  of  the  said  indenture,  and  also  for  divers  good  causes 
and  considerations  him  the  said  John  Lanyon  specially  moving, 
had  demised,  granted  and  to  ^um  let,  and  confirmed,  and  in 
and  by  the  said  indenture  did  demise,  grant,  and  to  fiurm  let, 
and  confirm,  unto  the  said  James  Cara  in  his  life-time,  his 
executors,  administrators  and  assigns,  all  those  messuages, 
lands,  and  tenements  with  all  and  singular  the  appurtenances, 
commonly  called  or  known  by  the  name  or  names  of  Tredinan, 
situate,  lying  and  being  in  the  parish  of  St.  Levan  in  the 
county  aforesaid,  and  then  or  late  in  the  tenure  and  occupa- 
tion of  William  Cara  and  William  Baynardy  their  assign,  or 
assigns,  and  lately  theretofore  demised  by  James  Trewren  of 
St.  Crett  aforesaid  gent,  deceased  to  one  John  Roe  of  Penryn, 
together  with  all  messuages,  lands  and  tenements,  houses, 
gardens,  meadows,  marshes,  pastures,  feedings,  ways,  paths, 
and  easements,  commons,  waters,  watercourses,  furze  and 
heath,  and  all  other  advantages  and  appurtenances  to  the  ^d 
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pfemiteSy  or  to  any  part  or  parcel  thereof  belon^g^  incident    Lamton  v. 
or  in  any  wise  appertaining  (all  the  tin  and  toll  of  tin,  and  Carne&  al'. 
tin-works  then  found  or  wrought,  or  which  should  thereafter  ' 

be  found  or  wrought,  in  or  upon  the  premises  aforesaid,  or  "^^1  ct- 
any  part  thereof,  with  free  liberty  to  dig,  undermine  and  cepted. 
search  for  tin,  and  the  tin  then  found  to  take  and  carry  away 
with  all  sorts  of  carriages,  and  all  the  timber-trees  of  oak,  a^ 
and  elm,  and  all  other  timber-trees  whatsoever  then  growing, 
or  which  afterwards  should  grow  in  or  upon  the  aforesaid 
premises,  with  liberty  to  cut,  fell  and  carry  away  the  sidd 
trees,  to  the  said  John  Lanyan,  his  executors  and  assigns  al- 
ways excepted  and  reserved ;)  to  have  and  to  hold  all  and  sin- 
gular the  messuages,  lands  and  tenements  aforesaid  with  the 
appurtenances,  and  every  part  and  parcel  thereof  (except  as 
before  excepted)  unto  the  said  James  Caroy  his  executors, 
administrators  and  assigns,  for  and  during  the  full  time  and 
term  of  99  years  fully  to  be  complete  and  ended,  if  the  said  HabemiMm  to 
James  Cava  and  Julian  Caroy  daughter  of  Robert  Came  of  ^^^^^ 
the  parish  of  Bury  an  in  the  county  aforesaid  yeoman,  or  either  and  one  J.  c. 
of  them,  should  so  long  happen  to  live,  the  said  term  to  com-  ^^^    ^  ^^ 
mence  and  begin  upon  and  after  the  death  of  Sibill,  wife  of  to  commenoe 
one  WiUiam  Cara,  or  the  surrender,  forfeiture,  or  other  deter-  ^^  the  death 
mination,  of  the  estate  in  the  premises  granted  by  the  said 
James  Trevoren  to  the  said  John  Roe,  and  not  before ;  he  the  AecU!esuiKm,the 
said  James  Cara^  his  executors,  administrators,  yielding  and  y^i«,^y^ie 
paying  therefore  yearly  during  the'ssdd  time,  after  the  commence^  quarterly,  and 
ment  thereof y  to  the  said  John  Lanyon  his  heirs  and  assigns,   cm^mu. 
the  yearly  rent  of  40««  of  lawful  money  oi  England,  to  be 
paid  at  the  four  most  usual  terms,  or  times  of  payment  of  rent 
in  the  year,  that  is  to  say,  the  Annunciation  of  the  Blessed 
Viryifi  Mary,  ihe  Nativity  of  St  John  Baptist,  ihefeastBot  St.      [  163  ~ 
Michael  the  Archangel,  and  the  Nativity  of  our  Lord  God,  by 
even  and  equal  portions,  and  also  a  capon  yearly  during  the 
said  term  at  the  feast  of  the  Nativity  of  our  Lard  God,  and 
also  yielding  and  paying  yearly,  and  every  year  (ifter  the  com^ 
mencement  thereof,  out  of  the  said  premises,  the  annual  or  yearly 
high  rent,  or  chiefrent  due  to  the  heirs  and  assigns  of  Martin  and  also  the 
Bosistowe  gent  deceased ;  and  also  yielding  and  paying  3t  of  ®^*®^ '*'**» 
lawful  money  of  England,  for  the  best  beast,  for  and  in  the  hllnot  on  the 
name  of  a  heriot,  or  farliefe,  upon  and  after  the  several  deaths  respective 
of  the  said  James  Cara  and  Julian  Cara,  and  upon  and  after  teiutor  and  the 
the  several  respective  deaths  of  them,  or  either  of  them ;  and  ■•*?  \^\ 
also  a  harvest-journey  yearly  m  the  tune  of  harvest,  with  a  journey  yearly. 
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Imparlance. 


Lanyon  versus  Came  &  aV. 

man,  horse  and  guide,  for  the  carrying  of  the  grain  of  the 
said  John  Lanyon  his  heirs  and  assigns  to  his  house,  upon 
reasonable  notice  given  to  them;  as  by  the  said  indenture 
(among  other  things)  more  fiiUy  appears.     And  the  said 
John  LanyoHf  protesting  that  neither  the  said  James  Cava 
in  his  lifetime,  nor  the  said  Robert  Came  and  JvHan  Cara 
after  the  death  of  the  said  James  Cara^  nor  either  of  them, 
performed,  fulfilled  or  kept  any  of  the  covenants,  promises, 
or  agreements  in  the  said  indenture  above  specified,  on  the 
part  of  the  said  James  Cara  to  be  performed,  fulfilled  and 
kept  according  to  the  form  and  effect  of  the  said  inden- 
ture, in  fact  says,  that  after  the  making  of  the  said  inden- 
ture, to  wit,  on  the  1st  day  of  October  in  the  19th  year  of  the 
reign  of  our  said  lord  the  now  king  at  Launceston  aforesaid 
in  the  county  aforesaid,  he  the  said  James  Cara  made  his 
last  will  and  testament  in  writing,  and  constituted  and  ap- 
pointed the  said  Robert  Came  and  Julian  Cara  executors  of 
his  said  will,  and  afterwards,  to  wit,  on  the  said  day  and 
year  died,  after  whose  death  the  said  Robert  and  Julian  took 
upon  themselves  the  burthen  of  the  execution  of  the  said  will ; 
whereupon  the  said  3/.  for  the  said  heriot  or  farliefe  upon 
the  death-  of  the  sdd  James  Cara  became  due  and  payable  to 
the  said  John  Lanyon,  according  to  the  form  and  effect  of  the 
said  covenant ;  yet  the  said  Robert  Came  and  Julian  Cara  not 
regarding  the  said  covenants  and  agreements  in  the  siud  in- 
denture by  the  said  James  in  his  life-time,  on  his  part  made 
in  that  behalf,  did  not  pay  to  the  said  John  Lanyon  the  said 
sum  of  3/.  in  the  said  indenture  above-mentioned  for  a  heriot 
or  farliefe  on  the  death  of  the  said  James,  which  they  ought 
to  have  paid  him  according  to  the  form  and  effect  of  the  co- 
venant of  the  said  James  in  the  said  indenture  above-men- 
tioned;   and  80  the  said  John  Lanyon  «ays,  that  the  said 
Robert  and  Julian  (although  often  required)  have  not  kept 
with  the  said  John  Lanyon  the  covenant  of  the  said  James  in 
manner  and  form  aforesaid  made,  but  have  broken  the  same, 
and  to  keep  the  same  with  him  have  altogether  refused,  and 
still  do  refuse :  wherefore  he  says  that  he  is  injured,  and  has 
damage  to  the  value  of  51  and  thereof  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Thursday  next  after  the 
octave  of  St  Hilary  in  this  same  term,  until  which  daj  the 
said  Robert  had  leave  to  imparl  to  the  said  bill  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster  comes  as 
well  the  said  John  by  his  attorney  aforesaid,  as   the  said 
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Robert  and  Julian  by  Hugh  Gamlyn  their  attorney,  and  the    Lanyon  r. 
said  Robert  and  Julian  defend  the  wrong  and  injury  when,  CARNE&ar* 
&c.  and  say  that  the  said  John  ought  not  to  have  and  maintain  r       ^ 
his  aforesaid  action  thereof  against  them,  because  they  say 
that  the  declaration  aforesaid  and  the  matter  in  the  same 
contained  are  not  sufficient  in  law  for  the  said  John  to  have 
or  maintain  his  action  against  them  the  said  Robert  and  Julian, 
to  which  said  declaration  the  said  Robert  and  Julian  have  no 
necessity,  nor  are  bound  by  the  law  of  the  land  in  any  manner 
to  answer.     And  this  they  are  ready  to  verify.     Wherefore 
for  want  of  a  sufficient  declaration  in  this  behalf  the  said  Ro- 
bert and  Julian  pray  judgment,  and  that  the  said  John  may  be 
barred  from  having  his  aforesaid  action  thereof  maintained 
against  them,  &c. 

And  the  said  John  says  that  he,  by  any  thing  by  the  said  Joinder  in  dc- 
Robert  and  Julian  above  in  pleading  alleged,  ought  not  to 
be  barred  from  having  his  aforesaid  action  thereof  agtdnst  the 
said  Robert  and  Julian,  because  he  says  that  the  declaration 
aforesaid  and  the  matter  in  the  same  contained  are  good  and  * 

sufficient  in  law  to  compel  the  said  Robert  and  Julian  to 
answer  the  said  declaration,  which  said  declaration  and  the 
matter  in  the  same  contained  he  the  smd  John  is  ready  to 
verify  and  prove  as  the  court,  &c.  and  because  the  said  Robert 
and  Julian  do  not  answer  the  said  declaration,  nor  have  in 
any  wise  hitherto  denied  the  same,  he  the  said  John  prays 
judgment  and  his  damages  on  occasion  of  the  said  premises  to 
be  adjudged  to  him,  &c  And  because  the  court  of  our  lord  Curia 'advisav 
the  king  now  here  is  not  yet  advised  what  judgment  to  give  of  ^  *' 
and  upon  the  premises,  a  day  is  therefore  given  to  the  par- 
ties aforesaid  before  our  lord  the  king  at  Westminster  until 
day  next  after  to  hear  their  judg- 

ment of  and  upon  the  premises,  because  the  court  of  our  siud 
lord  the  king  now  here  is  thereof  not  yet,  &c. 

.*- [  165  ] 

Lanyon  versus  Came  &  al'  Executors  of  Cara. 

s 

Hil.  19  &  20  Car.  II.  Kegis.     Rot.  1534. 

COVENANT  hj  Lanyon  plaintiff  against  Came  and  Cara  f^^^^^^^^* 

executors  of  Cara  defendants :  The  plaintiff  declares  that  i  sid.  437.' 

by  an  indenture  12th  February  in  the  15th  year  of  the  reign  57^^580^677 

of  the  now  king,  he  demised  to  the  testator  certain  lands  a  lease  is  made 

VOL.  II.    PAKT  I.  P  P 
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La  N YON  r.  In  the  county  of  Comwally  to  have  and  to  hold  for  the  term 
Carne  &  ar.  Qf  99  years,  if  the  testator  and  one  Julian  Cara  or  either  of 
^        '  them  should  so  long  happen  to  live,  and  that  the  said  term, 

years,  if  A.  and  should  begin  upou  and  after  the  death  of  Sibill  wife  of  one 
Sem  shSTso*^  ^zV/iflTw  Cam,  or  the  surrender,  forfeiture,  or  other  deter- 
long  live,  to  mination  of  the  estate  formerly  granted  to  one  John  Roe ; 
Se^dea^ro^^a  J^^l^li'^g  ^.nd  paying  therefore  yearly  during  the  said  term, 
yielding  and  after  the  commencement  thereof y  to  the  plaintiff,  his  heirs  and 
henof  on  the  *  assigus,  the  yearly  rent  of  40^.  by  quarterly  payments,  and  a 
respective  capon  yearly  at  the  feast  of  Christmas;  and  also  yielding  and 

deaths  of  A.  -  \      n  ^  ,  f         ^ 

and  B.,  and  A.  P^Ji^g  yearly  tor  every  year  after  the  commencement  thereof 
dies  living  c,    the  chief  rent  due  to  the  lord  of  the  fee;  and  also  yielding 

the  heriot  is  of  .  ,/.ini  #»  /.ii*i 

the  same  nature  and  paymg  37.  of  lan^ful  money  of  England  for  the  best  beast, 
rndV^t^'a  ^^^  ^  ^^  ^^  TLomQ  of  a  heriot,  upon  and  after  the  several 
able  by  the  respective  deaths  of  them,  or  either  of  them ;  ^nd  also  a  jour- 
executors  o  A.  ^^^  yearly  in  harvest-time  with  a  man,  horse,  and  guide  for 
the  carrying  of  the  grain  of  the  plaintiff  to  his  house  on  rea- 
sonable notice.  And  the  plaintiff  in  fact  says  that  the  testates* 
afterwards,  to  wit,  on  the  1st  day  of  October  in  the  19th  year 
of  the  reign  of  the  now  king,  made  his  will,  and  the  de- 
fendants his  executors,  and  afterwards  on  the  same  day  died: 
whereby  3/.  became  due  to  the  plaintiff  for  the  said  heriot  on 
the  death  of  the  testator,  and  the  defendants  had  not  paid  it, 
wherefore  the  plaintiff  brought  this  action :  upon  which  de- 
claration the  defendant  demurred  in  law.  And  the  reason 
was  because  it  was  not  shewn  in  the  declaration  that  the  term 
granted  to  the  testator  was  commenced  at  the  time  of  his  death 
by  the  death  of  Sibill  Cara^  or  otherwise.  And  this  case  was 
oftentimes  argued  by  PowUtt  for  the  defendants,  and  by  Sauii" 
ders  for  the  plaintiff. 

And,  after  it  had  depended  for  four  o^  five  terms.  How  the 
justices  in  this  term  delivered  their  opinions  seriatim.  And 
Morton  puisne  justice,  and  Raynsford  and  Twysden  justices, 
delivered  their  opinions  for  the  defendants.  And  they  said 
that  the  3/.  reserved  for  a  heriot  was  of  the  same  nature  with 
[  166  ]  a  rent,  which  is  to  be  paid  during  the  term,  and  not  before 
the  commencement  of  the  term,  nor  after  the  end  of  it.  And 
here  this  reservation  must  be  construed  more  strongly  against 
the  reserver ;  as  in  Dyer  377.  a.,  where  a  lessor  seised  in  fee 
of  a  reversion,  expectant  on  an  estate  for  years,  determinable 
on  the  death  of  the  lessee  for  years,  demised  his  reversion  to  a 
stranger  for  life  reserving  rent,  when  the  reversion  shall  happen, 
to  which  demise  of  the  reversion  the  termor  for  years  attorned; 
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and  it  was  resolved  that  the  lessor  was  not  entitled  to  any  rent    Lanyon  v. 
during  the  continuance  of  the  term  for  years  :  for,  as  is  there  Carne  &  al'. 
said,  the  reservation  shall  be  intended  more  strongly  against  ' 

the  reserver.  And  to  the  same  intent  is  the  case  of  17  Edw.  2. 
Fitz.  Executors,  112.  And  that  such  heriot  is  in  the  nature 
of  a  rent  which  shall  go  with  the  reversion,  they  cited  the  case 
of  EandaU  v.  Scary,  Cro.  Car.  313.  2  KolL  Abr.  45L  (P.) 
S»  C.  where  it  is  said  that  such  heriot  is  distrainable.  Then 
if  it  be  in  the  nature  of  rent  or  service,  it  is  payable  only 
during  the  term  as  rent  is,  and  not  before  the  commencement 
of  the  term  as  the  plaintiff  here  would  have  it.  And  they 
thought  that  the  intention  of  the  parties  was,  that  the  heriot 
should  not  be  paid  unless  it  happened  after  the  commencement 
of  the  term ;  for  in  the  reddendum  it  is  said,  "  yielding  and 
paying  therefore  yearly  during  the  said  term,  afier  the  com- 
mencement thereof,  the  rent  and  heriots  on  the  death,  &c" 
which  words,  after  the  commencement  thereof  do  not  relate  to 
the  rent ;  for  the  words,  during  the  term,  had  sufficiently  de- 
clared when  and  for  what  time  the  rent  should  be  paid,  and 
therefore  the  words,  after  the  commencement  tliereof  would  be 
vain  and  idle  to  limit  the  rent ;  but  they  have  their  proper 
operation  as  to  the  heriots :  and  the  sense  is  that  the  heriots 
should  be  paid  on  the  deaths  of  the  testator  and  Julian  Cara  > 
after  the  commencement  of  the  term ;  and  the  rather  because  no 
time  is  limited  when  or  for  what  time  the  annual  journey  is  to 
be  performed  unless  by  the  words,  during  the  term  and  after 
the  beginning  thereof;  and  therefore  they  thought  that  the 
heriot,  for  which  the  plaintiff  has  now  brought  this  action, 
was  not  due  or  payable  by  the  true  intention  of  the  parties, 
because  the  testator's  death  was  before  the  commencement  of 
the  term ;  wherefore  they  concluded  for  the  defendant  that 
the  plaintiff  should  be  barred. 

Kelynge  chief-justice  contrh ;  and  he  delivered  his  opinion 
for  the  plaintiff;  and  said,  that  it  appeared  to  him  clearly, 
that  the  heriot  in  question  was  payable  on  the  death  of  the  [  167  ] 
testator  whensoever  it  should  happen,  either  before  the  com- 
mencement, or  after  the  end,  of  the  term.  For  he  said, 
that  the  words  were  express,  that  the  heriots  should  be  paid 
on  the  deaths  of  the  testator  and  Julian  Cara  ;  so  that  when- 
soever they  died  the  heriots  were  payable  by  express  reserva- 
tion. And  as  to  the  construction  that  the  other  justices  have 
put,  that  those  heriots  were  in  the  nature  of  rent,  and  so  pay- 
able only  during  the  term,  he  said  there  was  not  any  room 
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Laj^yon  v.    for  such  construction,  because  the  words  are  express ;  et  quo^ 
CARNE&al'.  Hgg  {^  verbis  nulla  est  ambiguitasy  ibi  nulla  expositio  contra 
^  verba  expressajienda  est    And  he  cited  5  Rep.  118.    EldricKs 

case.  And  he  said  that  the  books  which  prove  that  in  some 
cases  a  heriot  reserved  is  distrainable  do  not  apply  to  this 
case ;  for  it  does  not  appear  here  that  the  plaintiff  has  any 
estate  in  reversion  so  that  he  can  distrain  for  the  rent  re- 
served, and  much  less  for  the  heriots ;  yet  none  will  deny  that 
he  may  have  an  action  of  debt  or  covenant  for  the  rent  when 
it  becomes  due  upon  the  contract,  and  so  for  the  heriots.  And 
he  put  the  case  that  if  one  demise  to  A.  for  life,  the  re- 
mainder to  B.  for  life,  the  remainder  to  C.  for  life,  reserving 
a  heriot  on  the  death  of  each  of  them,  now  if  B.  or  C.  die  in 
the  life-time  of  A.,  and  therefore  he  who  so  dies  never  enjoyed 
the  estate,  without  question  the  heriot  is  due  on  his  death, 
and  the  lessor  may  have  an  action  of  covenant  against  the 
executors  of  the  party  dying.  So  if  a  man  seised  of  a  re- 
version expectant  on  an  estate  for  life  grants  an  interesse 
termini  to  A.  for  99  years  if  he  should  live  so  long,  to  com- 
mence after  the  death  of  the  tenant  for  life,  reserving  a  heriot 
on  the  death  of  A.,  and  he  dies  in  the  life-time  of  the  tenant 
for  life,  the  lessor  is  entitled  to  the  heriot  reserved  on  the 
death  of  A.,  though  he  never  enjoyed  the  estate,  because  it 
was  the  express  contract  between  the  parties,  et  modus  et  con- 
ventio  vincunt  legem :  and  so  it  is  here ;  and  although  it  seems 
to  be  a  hard  case  that  the  heriot  should  be  paid  before  the 
commencement  of  the  term,  because  the  testator,  being  the 
lessee,  had  not  enjoyed  the  land,  nor  taken,  nor  indeed  could 
take,  any  of  the  profits  of  it  in  his  life  time,  yet  he  said  that 
at  the  time  of  the  contract,  it  was  an  equal  chance  whether 
the  lessee  would  live  so  long  as  that  the  term  would  commence 
before  his  death,  or  not.  And  it  was  his  own  act  to  make 
such  a  contract ;  and  perhaps  if  he  would  not  have  assented 
to  such  contract,  the  plaintiff,  being  the  lessor,  would  not 
have  made  the  lease  to  him;  and  because  the  testator  had 
assented  to  such  contract,  the  plaintiff  being  the  lessor,  was 
induced  to  grant  him  a  better  bargain,  and  had  taken  a  less 
*  [  168  ]  fine  or  consideration  *  from  him  for  granting  the  said  estate,  or 
had  reserved  a  less  rent  on  the  lease ;  and  this  being  a  matter 
which  was  foreseen  by  the  testator  at  the  time  of  making  the 
contract,  it  cannot  now  be  said  to  be  a  hard  case ;  for  it  is  no 
more  than  his  own  contract.  And  as  to  the  objection  raised 
by  the  other  justices,  that  the  words,  after  the  commencement 
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thereof^   seem  to  direct  when  the   heriots   should  be  paid,    Lanyon  v, 
namely,  after  the  commencement  of  the  term,  he  said,  that  CARNE&al. 
if  those  words  had  been  only  in  the  first  clause  of  the  redden-  ^ 

duTHy  there  might  be  some  colour  for  applying  them  to  the 
heriots  and  all  the  reservations  in  general ;  but  he  said  that 
the  same  words  are  inserted  not  only  in  the  beginning  of  the 
reddendum,  but  are  also  inserted  in  another  clause  in  the 
reddendum  for  the  payment  of  the  chief  rent,  which,  he  thought, 
was  a  dear  demonstration  that  the  parties  have  inserted  those 
words  where  they  wished  to  have  them  inserted,  to  explain 
their  intention,  and  have  purposely  omitted  them  out  of  those 
clauses,  where  they  did  not  intend  so  to  restrain  the  sense  to 
the  words  after  the  commencement  thereof.  And  as  to  the 
clause  of  reservation  of  the  joumies,  he  said  that  the  law 
directs  when  they  shall  be  performed,  namely,  for  so  many 
years  as  the  term  shall  endure,  and  no  longer ;  and  so  the 
words,  after  the  commencement  thereof  are  not  to  be  intended 
in  the  clause  of  the  reservation  of  the  joumies,  because  that 
clause  is  sufficiently  intelligible  and  certain  without  them: 
but  the  heriots  are  reserved  to  be  paid  only  at  a  precise  time, 
wluch  is  expressly  limited  on  the  deaths  of  the  testator  and 
Julian  Cartty  which  are  general  and  indefinite,  and  not  re- 
strained to  any  certain  time.  And  in  this  clause,  the  words, 
after  the  commencement  thereof  are  omitted,  which  would  have 
restrained  the  general  words,  on  the  death,  to  a  certain  and 
definite  term,  namely,  on  the  deaths  happening  after  the  com- 
mencement of  the  term :  and  this  was  done  on  purpose  by  the 
parties,  as  he  thought,  that  the  reservation  of  the  heriots,  on 
the  deaths  should  not  be  restrained  to  the  time  which  should 
happen  after  the  commencement  of  the  term ;  wherefore  he 
concluded  for  the  plaintlfi*  that  the  action  was  well  brought, 
and  that  the  plaintiff  ought  to  recover.  But  notwithstand- 
ing this  opinion,  it  was  adjudged  for  the  defendants  by  the 
opinion  of  the  other  three  justices.  ( 1 ) 


(1)  See    Com.    Dig.  Rent  (B.  9.)  was  due  only  upon  the  death  of  a  tenant 

Copyhold  (K.  19.  — K.  27.)     2Lutw.  in   fee,    21  H.  7.    13.  a.   15.  a.      Bro. 

1366,  1367.  Osbom  v.  Sture.  Hariot  5.,  which  perhaps  is  the  case 

Heriot  is  defined  to  be  the  best  beast,  when  it  is  due  by  tenure  created  before 

or  other  thing,  due  to  the  lord  on  the  the  stSLtute  ^ia  emptores  terrarum  ;  yet 

death  or  alienation  of  his  tenant ;  and  it  seems  to  be  now  agreed  that  it  may 

may  be  due  by  tenure,  which  is  heriot-  be  reserved  on  a  lease  for  lives,  or  years 

service,  or  by  custom.     And  though  it  determinable  on  lives,  if  such  heriot  be 

was  anciently  holden  that  heriot-service  reserved  payable  during  the  term  ;  a» 
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where  a  lease  is  made  for  99  years,  de- 
terminable on  the  death  of  A,  B.  and 
C,  reserving  a  heriot  on  the  death  of 
each  of  them ;  and  it  is  a  heriot-ser- 
vice,  because  the  lease  is  not  deter- 
mined, but  there  is  a  reversion  to  which 
the  heriot-service  may  be  incident. 
2  Lutw.  1367.  Osborne  v.  Sture.  He- 
riot-service  may  be  recovered  either 
by  seizure  or  distress ;  but  if  it  be  a 
heriot  reserved  upon  a  lease,  or  by 
deed  since  the  statute  quia  emptores 
terrarum  payable  by  tenant  in  fee,  it  is 
considered  as  rent,  and  can  only  be  re- 
covered like  rent,  by  distress,  or  action 
of  debt  or  covenant;  but  cannot  be 
seized,  (a)  However  it  seems  settled, 
that  heriot-service,  when  part  of  the 
ancient  tenure^  may  be  seized  ^nj  where, 
either  in  or  out  of  the  manor ;  Plow. 
96.  a.  Woodland  V.  Mantel.  Moor,  540. 
Odihamv.  Smith.  Cro.  Eliz.  589.  S.C. 
Bro.  Hariot.  2.  2  Lutw.  1367.  Os- 
borne V.  Sture.  Fitz.  Hariot.  5.  1  Salk. 
356.  Austin  v.  Bennet.  1  Show.  81. 
Parker  v.  Gage.  3  Bac.  Abr.  52. 
Willes's  Rep.  192.  Edwards  v.  Moseley. 
Cro.  Car.  260.  Major  v.  Brandwood; 
for  the  property  of  the  beast  vests  in 
the  lord  immediately  on  the  death  of 
the  tenant,  and  therefore  he  may  seize 
it  cgiy  where  just  as  he  may  his  own 
property.  Plow.  96.  a.  Woodland  v. 
Mantel.  Bro.  Hariot.  2.  And  for  this 
reason  it  is  holden  that  the  lord  may 
seize  a  heriot  in  the  hands  of  the  ven- 


dee, unless  the  sale  was  in  market  overt. 
Kit.  134.  b.  But  no  other  but  the 
tenant's  own  beast  can  be  seized.  Cro. 
Car.  260.  Major  v.  Brandv}Ood.  Dy. 
199.  b.  pi.  57.  Ow.  146.  S.  P.  per  An- 
derson. So  where,  on  a  lease  for  three 
lives,  or  99  years  determinable  on  three 
lives,  there  is  reserved  for  an  heriot 
upon  the  death  of  each  life,  his  or  their 
best  beast,  and  the  lease  is  assigned^  and 
then  one  of  the  lives  dies,  the  beast  of 
ihea^signee  cannot  be  seized (Jb)y  though 
the  lessor  may  distrain  upon  the  land 
for  the  best  beast  of  the  deceased 
tenant;  2  Rol.  Abr.  451.  (P.)  2  Lutw. 
1369. ;  and  the  lord  or  lessor  may  dis- 
train for  a  heriot  any  mans  cattle  that 
are  upon  the  land  without  the  lord  or 
lessor's  default,  and  retain  them  until 
the  heriot  is  paid :  or  now  by  statute 

2  W.  &  M.  c.  5.  sell  them,  if  not  re- 
plevied. Cro.  Car.  260.    Bro.  Hariot  6. 

3  Mod.  231.  Osborne  \.  Stetoard.  And 
therefore  he  cannot  distrain  for  the 
heriot-service  out  of  the  manor,  or 
lands  demised.  1  Salk.  356.  Austin  v. 
Bennet.  2  Inst.  132.  Andif  the  tenant 
brings  replevin,  the  -lord  or  lessor  may 
now  avow  generally  under  the  statute 
11  G.2.  c.  19.  s.22.  And  it  appears 
by  this  case  that  an  action  of  debt,  or 
of  covenant,  lies  to  recover  a  heriot  re- 
served upon  a  lease. 

With  respect  to  a  heriot  due  by  the 
custom  of  a  manor,  it  may  be  payable  on 
the  death  of  every  tenant  of  an  estate 


(a)  [2  A.  &  E.742,  743.  per  Cur. 
Accord.2 

(b)  [Accordingly,  where  there  is  a 
power  to  lease  for  lives,  so  that  the  ancient 
rents  and  reservations  are  reserved,  and 
the  ancient  lease  has  reserved,  as  a  heriot, 
the  best  beast  of  ike  lessee  (being  one  of 
the  lives),  his  executors,  administralorsy 
or  assignsy  or  such  person  as  shall  be  in 
possession  of  the  premises^  and  entitled 


to  the  same  by  virtue  of  the  lease,  it  has 
been  questioned,  whether  a  lease  re- 
serving only  the  best  beast  of  the 
lessee^  (being  one  of  the  lives,)  is  good. 
2  A.  &  E.  705.  Doe  v.  Lock.  4  N.  &  M. 
807.  S.  C.  But  a  lease  is  not.bad  under 
such  a  power,  which  reserves  the  best 
beast  of  the  person  or  persons  whoy  for 
the  time  being,  sJiall  be  tenant  or  tenants 
in  possession  of  the  jtremises.  Ibid.  ] 
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of  inheritance,  or  for  life  or  years; 
21  H.  7.  13  &  15.  Keilw.  80.  Bro. 
Hariot.  5.  Kit.  133. ;  or  at  will,  2  Bula. 
196.  Hix  V.  Gardiner;  or  upon  the 
surrender  or  alienation  of  the  tenant. 
3  H.  6.  45.  b.  Bro.  Hariot.  8.  Cus- 
tomes  2.  Kit  134.  b.  So  by  custom, 
so  much  money  may  be  due,  or  the 
best  chattel,  loco  heriotHy  and  not  a 
beast.  Kit  103.  a.  (c)  And  as  the 
property  of  it  vests  immediately  in  the 
lord  on  the  death  of  the  tenant,  or  on  an 
alienation  by  him,  the  lord  may  seize  it 
in  any  place,  though  he  cannot  distrain 
for  it  Keilw.  82.  a.  84.  b.  167.  a.  Bro. 
Hariot  2.  6,  7.  1  Show.  81.  Parker  v. 
Gage.  1  Salk.  356.  Austin  v.  Bennet. 
Of  course  he  cannot  seize  the  beast 
of  another.  Cro.  Car.  260.  Major  v. 
BrandvHHxL 

But  a  seizure  for  heriot-custom  is  not 


within  the  statute  1 1 G.  2.  c  19.  s.  22. ; 
2  Wil8.28.  Z/byrfv.  Wintan;  therefore 
in  replevin,  as  well  as  in  trespass,  if  the 
defendant  avows  or  justifies  for  heriot- 
custom,  he  ought  to  allege  the  seisin  of 
himself,  and  the  tenant,  Hne  custom  for 
a  heriot,  the  death  of  the  tenant,  and 
seizure  of  the  heriot  Co.  £nt613.*a. 
2  Lutw.  1309,  1310.  Baldwyn  v. 
Nooks. 

And  it  is  not  sufficient  to  allege  a 
custom  to  take  the  best  beaflt,Jwithout 
'  saying,  ybr  a  heriot,  or  in  the  name  of  a 
heriot.  Dyer,  199.  b.;see  1  Bos.  &  Pull. 
282.  Parkin  v.  Radcliffe.  And  if  the 
heriot  be  eloigned  so  that  the  lord  can- 
not seize,  he  may  bring  trover  or  de- 
tinue against  him  who  detains  it.  Bro. 
Hariot  6.  9.  {d)  See  further  on  the 
subject  of  heriots.  Gilb.  Distr.  8 — 11. 
2d  edit   3  Bac  Abr.  48.  50,  51,  52.  {e) 


(c)  [By  the  6th  and  7th  customs  of 
the  manor  of  Painswick,  Com.  Glou- 
cesteTy  there  is  due  by  custom  to  the 
lord,  on  every  descent  of  all  half-yard 
lands,  a  heriot*  of  <*  the  best  quicke 
*'  cattle,  and  in  default  of  such  cattle, 
'<  the  best  household  stuffe  or  goods, 
«<  of  what  kinde  soever,  of  the  late 
"  tenant."  By  the  17th,  if  any  tenant 
shall  let  his  land,  and  at  his  death 
the  lord  is  not  answered  the  best 
beast  for  his  heriot  which  did  com- 
monly manure  the  premises  by  the 
space  of  one  year  next  before  the 
tenant's  death,  or  the  full  value  thereof, 
then  the  person  to  whom  the  land 
ought  to  come  shall  pay  to  the  lord, 
within  six  weeks  after  the  tenant's 
deaths  3/.  for  every  yard-land,  and 
AOs.  for  every  half-yard  land,  instead 
of  a  heriot  In  the  construction  of 
these  customs,  it  has  been  held  that 
where  the  half-yard  land  is  let  at 
the  time  of  the  tenant's  dei^th,  the 
lord  cannot  seize  the  best  beast,  or 
best  household  stuff  or  goods  of  the 


late  tenant,  under  the  6th  and  7th  cus- 
toms; but  can  only  take  the  heriot 
given  by  the  17th  custom,  or  the  pe- 
cuniary substitute  thereof  provided 
by  the  same  custom.  And  Tindal 
C.  J.  in  delivering  judgment,  said 
that  the  custom  of  heriots  is  not  to 
be    extended  in    favour  of   the  lord. 

4  Bing.  N.  C.  148.     Croome  v.  Guise. 

5  Scott,  453.  S.  C] 

(d)  [But  in  a  late  case  the  plaintiff, 
being  entitled  to  the  five  best  beasts  as 
heriots,  marked  seven  beasts,  claiming 
them  all  as  heriots,  and  left  them  in  the 
possession  of  the  defendant,  who  was 
the  owner  up  to  the  marking:  The 
plaintiff  afterwards  applied  to  the  de- 
fendant, who  still  had  possession  of  the 
seven,  for  the  beasts  generally,  but  he 
refused  to  give  them  up,  on  the  ground 
that  no  heriot  was  due  :  The  court  held 
that  the  plaintiff  ought  to  be  nonsuited ; 
for  the  demand  had  reference  to  a 
seizure  actually  made  of  seven  beasts, 
when  he  had  only  a  right  to  seize  five  : 
Supposing  it  then  to  be  clear  that  the 
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demand  and  refusal  amounted  to  a 
conversion  of  five,  (see  ante.  Vol.  II. 
p.  47  /.  note  (/),  still  it  was  left  un- 
certain which  five  he  lawfully  seized : 
If  he  was  entitled  to  the  best  beast  as  a 
herioty  he  must  form  a  judgment,  and 
exercise  an  option,  as  to  which  was  the 
best  1  Q.  B.  776.  Abington  v.  Lips- 
comb.     1  G.  &  D.230.  S.C.] 

(e)  If  a  tenant,  holding  of  his  lord  by 
a  heriot,  alien  parcel  of  the  land  to  an- 
other, each  of  tlyem  is  chargeable  to  the 
lord  with  a  heriot,  for  it  is  entire ;  and 
if  the  tenant  purchase  the  land  again, 
yet  if  the  lord  were  seised  of  the  heriot 
by  another  man,  he  shall  have  of  him, 
the  tenant,  for  each  portion,  a  heriot. 
Fitz.  Ab.  tit  Heriot,  pi.  1.  Com.  Dig. 
Copyhold,  K.  21.  23.  Accordingly  it 
has  been  holden,  that  devisees  of  a 
copyhold,  holding  as  tenants  in  com- 
mon, have  several  estates  to  which  they 
must  be  severally  admitted,  and  for 
which  several  services  are  due  to  the 
lord,  and  several  heriots  on  the  death  of 
each  tenant;  and  the  multiplication  of 
heriots,  &C.,  still  continues,  notwith- 
standing the  reunion  of  the  same  land 
in  one  person ;  for  that  person  shall  hold 
the  land  in  respect  of  the  lord  and  the 
steward,  for  the  purposes  of  fines,  &c.« 
as  two  tenements,  and  not  as  one.  6  East, 
475.  AUree  v.  Scutt.  [This  decision 
appears  to  have  proceeded  on  the  ground 
that  the  creation  of  a  tenancy  in  commoDy 
though  there  was  no  division  or  sever- 


ance of  the  property,  created  distinct 
and  separate  tenements.  In  that  respect 
it  has  been  overruled;  and  it  appears 
to  be  now  settled  that,  though  when  a 
copyhold  tenement,  holden  by  heriot 
custom,  becomes  the  property  of  several 
cu  tenants  in  common^  the  lord  is  en- 
titled to  a  heriot  from  each  of  them, 
yet  if  the  several  portions  are  reunited 
in  one  person,  one  heriot  only  is  pay- 
able. 2Bing.273.  Garland  y.  JekylL 
9  Moo.  502.  S.  C.  6  B.  &  C.  2.  HoUo^ 
way  V.  Berkeley.  9D.&R.83.  S.C.  But 
it  is  still  an  unsettled  point,  whether  in  a 
case  where  there  has  been  an  actual 
severance  and  division  of  a  tenement 
into  distinct  and  separate  parcels,  so  as 
to  give  to  separate  holders  separate 
properties  in  severalty,  the  multiplication 
of  heriots  continues  after  a  reunion  of 
the  same  land  in  one  person;  (or  in 
other  words,  whether  the  position  above 
cited  from  Fitz.  Ab.  tit  Heriot,  pL  I.,  is 
good  law ;)  for  in  this  respect,  the  cases 
of  Aitree  v.  Sattt  and  Garland  v.  JekyU 
are  at  variance,  and  in  the  subsequent 
case  offfolloway  v.  Berkeley^  the  court, 
expressing  their  opinion  that  the  matter 
was  still  open  for  discussion,  cautiously 
abstained  from  saying  any  thing  on  the 
point  But  in  the  case  of  Abington  v. 
Lipscomb^  mprdy  note  (</),  it  appears  to 
have  been  conceded  that  the  multipli- 
cation did  not  continue  after  the  re- 
union.] 
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